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during  the  year  ending  June  30, 1881 

Cnstoms,  abstract  of  fees  of  officers  of 

annual  report  of  the  Commissioner  of 

duties  refanded,  statement  of 
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Department  of  Agriculture,  annual  report  of  the  Commissioner  of 

the 

of  State,  names  of  persons  employed  in  the 

Departments,  executive,  the  annual  reports  of  the 

Depredation  claims,  list  of  Indian 

Dee  Moines  Rapids  Canal,  dry-dock  at 

Destitution  from  overflow  of  Mississippi  Biver 

Diplomatic  and  consular  fees 

Director  of  the  Geological  Survey,  annual  report  of  the  (vol,  3)... 

Mint,  annual  report  of  the 

Be^rt  of  the,  upon  the  production  of  pre- 
cious metals  

Disbursements  of  contingent  fund  of  State  Department 

made  from  the  appropriations  for  the  Indian  De- 
partment for  the  year  ending  June  30,  1881 

District  attorneys,  marshals,  and  circuit  court  commissioners, 

compensation  of 

District  of  Columbia,  annual  report  of  the  board  of  health  of  the. 
list  of  claims  of  certain  workingmen  of  the. . 
District  of  Columbia,  annual  report  of  the  Commissioners  of  the, 
embiacing  reports  of— 

The  Commissioners 

Assessor 

Attorney 

Auditor 

Board  of  Trustees  of  Public  Schools 

Central  Free  Dispensary 

Children's  Hospital 

Collector  of  Taxes 

Columbia  Hospital  for  Women  and  Lying-in  Asylum 

Commissioner  and  Intendant  of  Washin^n  Asylum 

Committee  on  the  Poor  Fund 

Coroner 

Engineer  Department 

Engineer  in  charge  of  Washington  Aqueduct,  d^o 

Fire  Commissioners 

Government  Hospital  for  the  Insane 

Health  Officer 

Industrial  Home  School « 

Inspector  of  Buildings 

Major  of  Police 

Police  Court 

Sealer  of  Weights  and  Measures 

Secretary  to  the  Commissioners 

Superintendent  of  Property 

Treasurer  of  the  United  States  and  ex-offido  commissioner 

of  the  sinking  fund 

Trustees  of  the  Beform  School 

Drawback  by  internal-revenue  tax  on  stills  and  worms  exported 

to  foreign  countries 

Dry-dock  at  Des  Moines  Bapids  Canal 

Dubuque,  Iowa,  ice-harbor  at 

Duck  Valley,  Nevada,  payment  of  certain  settlers  for  improve- 

•  ments  of  Indian  lands  in 

Duties  levied  and  collected  on  imported  merchandise  entered  for 

home  consumption 

refunded,  statement  of  customs 


E. 

Earnings  of  the  Pacific  railroads,  annual 

Earthquake  at  Scio,  April  3,  1881,  report  upon  the 

Eastern  Cherokee  Indians  of  North  Carolina,  lands  and  funds  of 

the 

Education  in  Alaska 

the  Army,  report  on  (vol.  1) 
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Errors  in  Signal  Service  reporfc 

Embankment  wall  at  Frankford  Arsenal,  Pennsylvania,  construc- 
tion of 

Enoroacbment  upon  the  harbor  of  Chicago,  111 

Engineers,  annual  report  of  the  Chief  of  (iu  3  parts) 

Enlargement  of  the  Pawnee  Indian  Reservation 

Enlisted  men  in  the  Army,  clothing^  accounts  of 

uaval  service,  increasing  the  number  of 

Estimates  of  appropriations  required  for  the  year  ending  June 

30,  1883 

payments  of  pensions  for  the  pext  twenty -five  years. 

Equipment  and  Recruiting,  report  of  the  Bureau  of 

Ewing,  Charles,  claim  of,  against  the  Osage  Indian  Nation 

Executive  departments,  annual  reports  of  the 

estimates  of  appropriations  required  by 
the,  for  the  year  ending  June  30,  I88i3. 
Executive  Mansion,  report  of  naval  officers  upon  cooling  the,  dur- 
ing the  illness  of  President  Garfield 

Exhausted  appropriations,  claims  allowed  under  balances  of 

Expenditures  m  the  Boston  navy-yard  

of  the  National  Board  of  Health 

for  the  Signal  Service 

errors  in  the  report  of 

receipts  and,  for  the  year  ending  June  30, 1875 

receipts  and,  for  the  year  ending  June  30, 1876 

receipts  and,  for  the  year  ending  June  30, 1877 

Expenses  of  the  Tenth  Census 
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Ute  Commission 

Exportation  of  pork  from  the  United  States 

F. 

Fees  collected  by  consuls  from  American  vessels 

diplomatic  and  consular 

of  officers  of  customs,  abstract  of 

Fifth  Auditor  of  the  Treasury,  annual  report  of  the 

Finance,  statistical  abstract  of 

Finances,  annual  report  of  the  Secretary  of  the  Treasury  on  the 

condition  of  the 

First  Assistant  Postmaster-General,  annual  report  of  the 

First  Auditor  of  the  Treasury,  annual  report  of  the 

First  Comptroller  of  the  Treasury,  annual  report  of  the 

decisions  of  the,  for  1881-'82... 

statement  of  accounts  rendered 

to  and  settled  by  the,  for 

the   year  ending  June  30,. 

1881 

Fisheries  Exhibition,  International,  to  beheld  in  London  in  1883. 

Florida,  Indian  war  claim  of 

Foreign  relations  of  the  United  Statt's,  papers  relating  to  the  .... 

Fort  Dodge  military  reservation  in  Kansas,  disposal  of 

Leavenworth,  Kansas,  completion  of  the  barracks  at 

Kansas,  qnarters  for  troops  at 

Military  Prison,  report  on  (vol.  1) 

Lewis,  Colorado,  completion  of  the  military  post  at 

Maginnis,  Montana,  completion  of 

MoKinney,  Wyoming,  completion  of  the  post  at 

Ripley,  Minnesota,  establisnment  of  Indian  training-school  at 

Seiden,  New  Mexico,  military  post  at 

Thomburg,  Utah,  construction  of  the  post  of 

Forts  Dodge  and  Wallace  military  reservation  in  Kansas,  sub- 
division of 

Fourth  Auditor  of  the  Treasury,  annual  report  of  the 

Fox  and  Wisconsin  Rivers,  dam  on  the 
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Frankford  Arsenal,  Pennsylvania,  construction  of  an  embank- 
ment wall  at 1 

Freedmen's  Hospital  and  Asylum,  annual  report  of  the  (vol.  2).. . ; 

French  Qovemment,  restrictions  imposed  by,  upon  pork  exported  ■ 
from  the  United  States | 

Funds  of  the  Miami  Indians  in  Kansas ^ I 

Ottawa  and  Chippewa  Indians i 

Qarreaux,  Pierre,  claim  of | 

Gas  and  meters,  annual  report  of  the  United  States  inspector  of 

(vol.  2) ' 

General  Land  Office,  annual  report  of  the  Commissioner  of  the  | 

(vol.1) , 

clerical  lorce  of  the 

Geological  Survey,  annual  report  of  the  Director  of  the  (vol.  3). .. 

of  Alaska j 

Georgetown,  D.  C,  bridge  over  the  Potomac  River  at 1 

Getty,  Col.  George  W. ,  annual  report  of  (vol.  1) | 

Gibson,  A.  M.,  special  United  States  attorney,  report  on  the  star-  ; 

route  service  by , 

Governor  of  Arizona,  annual  report  of  the  (vol.  2) i 

Dakota,  annual  report  of  the  (vol.  2). 


Idaho,  annual  report  of  the  (vol.  2) 


Montana,  annual  report  of  the  (vo" 

New  Mexico,  annual  report  of  the  (vol.  2) 

Wyoming,  annual  report  of  the  (vol.  2) 

Government  directors  of  the  Union  Pacific  Railroad,  annual  re- 
part  of  the  (vol.  2) 

Hospital  fur  the  Insane,  annual  report  of  the  board 

of  visitors  of  the  (  vol.  2) . . 

deficiency  appropriation  u>r 

the 

transportation  on  certain  railroads,  payment  for 

Great  Britain,  importation  of  American  neat  cattle  into 


Hall's  Second  Arctic  Expedition,  reprint  of 

Hancock,  Maj.  Gen.  W.  S.,  annual  report  of  (vol.  1) 

Harbor  of  Chicago,  lights  in  the 

at  New  Buffalo,  Michigan,  condition  of  the 

Petersburg,  Va.,  improvements  of  the 

of  refuge  at  Ludiiiffton,  Mich 

Harper's  Ferry,  Va.,  sale  ot  certain  real  estate  at 

Home  consumption  and  imposts,  report  of  the  Chief  of  Bureau 

of  Statistics,  concerning 

Hospital  and  Asylum  for  Freedmen,  annual  report  of  the  (vol.  2). 

Hot  Springs  Reservation  in  Arkansas,  improvement  of 

Howard,  Brig.  Gen.  O.  O.,  annual  report  of  (vol.  1) 

Hunt,  Brevet  Brigsklier-General,  annual  report  of  (vol.  1) 
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Immigration,  statistical  abstract  of 22 
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Indian  Affairs,  Assistant  Commissioner  of 

Commissioner  of,  annual  report  of  the  (vol.  2) 

salary  of  Commissioner  of 

Agencies,  Mescalero  and  Jicarilla.  consolidation  of  the 

Commissioners,  thirteenth  annual  report  of  the  Board  of.. 

country,  personal  assaults  in  the 

Department,  disbursements  made  from  the  appropriations 

for  the,  for  the  year  ending  June  30, 1881 

depredation  claims,  list  of 

inspectors  and  Indian  agents,  term  of  office  of 

lands  in  Duck  Valley,  Nevada,  payment  of  settlers  for  im- 
provements on 

lands  in  Kansas,  accounts  for  advertising  the  sale  of 

lands,  price  of  Osage 

lands,  prevention  of  trespass  on •. 

reservation  in  Arizona,  coal  lands  upon  the  San  Carlos 

California,  settlers  on  the  Round  Valley 

Indian  Territory,  enlargement  of  the  Paw- 
nee  


Vol. 
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Nebraska,  right  of  way  for  railroad  through 
Otoe  and  Missouria. 


New  Mexico,  improvements  in  the  Jicarilla 

Apaphe 

outbreak,  alleged  connection  of  certain   Mormons  with 

Piute  and  Navajo 

reservations,  sale  of  dead  and  damaged  timber  on 

supplies,  increase  in  the  appropriation  for  the  transporta- 
tion of 

training-school  at  Fort  Ripley,  Minnesota,  establishment 

of 

tribes,  statement  of  liabilities  to 

war  claim  of  Florida 

Indians,  Cherokee,  claim  of,  for  lands  ceded  to  the  United  States 

in  the  Indian  country... 

disposal  of  certain  funds  of  the  Ottawa  and  Chippewa.. 

interest  due  Osage 

in  Kansas,  fnnds«f  the  Miami 

number  of,  at  each  agency 

in  North  Carolina,  lands  and  funds  of  Eastern  Cherokee. 

claim  of  Charles  Ewing  against  the  Osage 

removal  of  certain  Eastern  Cherokee 

sale  of  annuity  goods  by 

Seneca  Nation  of  New  York 

Shoshone  and  Bannock,  agreement  with  the 

Western  Miami,  at  Quapaw  Agency 

Informers,  awards  to,  for  year  ending  June  30, 1881 

Insane,  Government  Hospital  for  the,  annual  report  of  the  board 

of  visitors  of  the  (vol.  2) . 
deficiency  appropriation  for 

the 

Inspector  of  gas-meteiv,  annual  report  of  the  United  States  (vol. 

Inspector-Oeneral  of  the  Army,  annual  report  of  the  (vol.  1) 

Inspections  by  Light-House  Board  and  Bureau  of  Revenue  Ma- 
rine, reports  of 

Interior  Department,  detailed  statement  of  disbursements  from 

the  contingent  fund  of  the 

law  clerks  in  the  office  of  the  Assistant 

Attorney-General  of  the 

building,  roof  of  the 

Interior,  Secretary  of  the,  annual  report  of,  in  4  volumes,  embrac- 
ing reports  of— 

The  Secretary  (vol.  1) 

Architect  of  the  United  States  Capitol  (vol.  2) 

Arizona,  governor  of  (vol.  2) 
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Interior,  Secretary  of  the,  annual  report  of,  in  4  volumes,  embrac- 
ing reports  of— 

Boam  ot  visitors  of  United  States  Hospital  for  the  Insane 
(vol.  2) 

Columbia  Institute  for  the  Deaf  and  Dumb  (vol.  2) 

Conmiissioner  of  Education  (vol.  4) 

Commissioner  of  the  General  Land  Office  (vol  1) 

Commissioner  of  Indian  Affairs  (vol.2) 

Commissioner  of  Pensions  (vol.2) 

Commissioner  of  Railroads  (vol.  2) 

Dakota,  governor  of  (vol.  2) 

Director  of  the  Geological  Survey  (vol.  3) 

Freedmen's  Hospital  and  Asylum  (vol.  2) 

Idaho,  governor  of  (vol.  2) 

Inspector  of  gas  and  meters  f  vol.  2) 

Montana,  governor  of  (vol.  2) 

New  Mexico,  governor  of  (vol.  2) 

Superintendent  of  the  Census  (vol.  2) 

Superintendent  of  Yellowstone  National  Park  (vol.  2) 

Union  Pacific  Railway  Company,  government  directors  of 
the  (vol.  2) 

Wyoming,  governor  of  (vol.  2) 

Letters  fh>m,  relating  to : 

Alaska,  establisment  of  schools  in 

extension  of  the  geolo^cal  survey  of 

Annuity  goods,  sale  of,  by  Indians 

Arapahoe  and  Cheyenne  Indians,  confirmation  of  certain 
land  to  the 

Arizona,  lawlessness  in  certain  parts  of 

Assistant  Commissioner  of  Indian  Affairs,  creation  of  the 
office  of. 


Bieamv,  compensation  of  the  commissioners  under  the  act 
for  the 
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Board  of  Indian  Commissioners,  annual  report  of  the 19 

Cherokee  Indians,  claim  of,  for  certain  lands  ceded  to  the 

United  States 20 

Commissioner  of  Indian  Affairs,  salary  of  the 19 

Eastern  Ch<»rokee  Indians  in  North  Carolina,  land  and  funds 

ofthe 23 

removal  of 20 

Fort  Dodge  military  reservation  in  Kansas,  disposal  of 23 

Fort  Ripley,  Minn. ,  Indian  training-school  at 22 

Garreanx,  Pierre,  claim  of 22 

General  Land  Office,  temporary  addition  to  the  clerical  force 

ofthe 19 

Government  Hospital  for  the  Insane,  deficiency  in  the  ap-  | 

propriatiou  for 22 

transportation  on  certian  railroads,  payment  I 

for I  22 

Hot  Springs  Reservation  in  Arkansas,  improvement  of  the.|  19 

Increase  of  the  clerical  force  in  the  Pension  Office i  21 

Indian  depredation  claims,  list  of 22 


inspectors  and  agents,  term  of  office  of. 

lands,  prevention  of  trespass  on 

supplies,  transportation  of 

Interior  Department  building,  roof  of  the 

disbursements  from    the    contingent 

fund  of  the 

law  clerks  in  the  office  of  the  Assistant 

Attorney-General  for  the 

Jicarilla-Apache  Indian  Reservation  in  New  Mexico,  im- 
provements in 

Kansas  Indian  lands,  adjustment  of  accounts  for  advertis- 
ing sale  of  certain 

Lands,  certified  to  certain  railroad  companies,  alleged  ex- 
cess in , 

granted  certain  railroads 
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Subject. 


Interior,  Secretary  of— 

Letters  firom,  relating  to : 
Meocalero  and  Jioarilla  Indian  Agencies, consolidation  of  the . 

Miami  Indians  in  Kansas,  funds  of  the 

New  Mexico,  meeting  of  the  legislature  of 

Norris,  P.  W.,  pay  of,  as  superintendent  of  Yellowstone  Na- 
tional Park 

Northern  Pacific  Railroad,  action  of  the  Interior  Department 

concerning  the  land  grant  to  the 

Osage  Indians,  interest  due  the 

lands  in  Kansas,  price  of 

Ottawa  and  Chippewa  Indians,  disposal  of  bonds  and  funds 

belonging  to  the 

Pacific  railroads,  annual  earnings  of  the 

Patents,  assistant  principal  examiners  of 

Pawnee  Indian  Reservation  in  Indian  Territory,  enlargement 

of 

Pension  claim  agents 

Office,  luiditional  room  for  the 

increase  of  the  clerical  force  in  the '. 

Pensions,  amounts  required  annually  for  the  payment  of, 

for  the  next  25  years 

deficiency  in  the  appropriations  forthepavment  of. 
estimated  cost  of,  for  sur\ivor8,  &.c.,  of  Mexican 

and  certain  Indian  wars 

Personal  assaults  in  the  Indian  country %, 

Piute  and  Navajo  Indian  outbreaks,  alleged  connection  of 

certain  Mormons  with  the 

Pre  emption  cases  approved  during  year  ending  June  30, 
1881 


Registers  and  receivers,  salaries,  fees^  and  commissions  of. . 
Republican  Valley  Railroad,  right  of  way  for  the,  through 

certain  Indian  lands 

Round  Valley  Indian  Reservation  in  California,  payment 

of  settlers  for  improvements  made 

Sale  of  dead  and  damaged  timber  on  Indian  reservations.. 

San  Carios  Indian  Reservation,  coal  lands  upon  the 

Seneca  Nation  of  New  York  Indians,  memonal  of,  against 

passage  of  Senate  bill  No.  19 

Shoshone  and  Bannock  Indians,  agreement  with  the 

Indians,  payment  of  settlers  for  improvements 
on  certain  lands  in  Duck  Valley,  Nevada,  taken 

for  use  of 

Tenth  Census,  completion  of  the  work  of  the 


expenses  of  the. 


Timber  on  Indian  reservations,  sale  of  dead  and  damaged.. 
Union  Pacific  Railway,  annual  repoi-t  of  government  di- 
rectors of  the 

Ute  conmiission,  expenses  of  the 

Vaca,  Antonio,  private  land  claim  of 

Western  Miami  Indians  at  Quapaw  Agency 

Internal  Revenue,  annual  report  of  the  Commissioner  of 


Bureau,  list  of  olSicers  and  employes  of  the, 
who  nave  been  killed  or  wounded  while  en- 
foroing  the  internal-revenue  laws 

gangers,  compensation  of 


Vol. 


23 
19 
22 

20 

19 
23 
22 

19 
22 
22 

23 
19 
19 
21 

19 
23 

22 
22 

19 

23 
22 

22 

23 
19 
22 

19 

18 


19 

23 

.13 

19 


10 
19 
20 
23 
19 
14 
15 


19 
23 


laws,  officers  and  employ^  of  the  Internal 
Revenue  Bureau  and  Department  of  Justice  ' 
who  have  been  killed  or  wounded  in  the  en- 
forcement of  the 

tax,   drawback  of,  on  stills  and   worms  ex-  | 
ported  to  foreign  countries I 


Interest  due  Osage  Indians i      23 


Part. 


207 

40 

138 

85 

63 
200 
124 

47 
123 

140 

218 
52 
38 

120 

52 
201 

137 
181 

65 

198 
148 
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205 

56 

173 

83 
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61 
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56 
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Subject. 


Vol.  I  No.   '  Part. 


International  bareau  of  exchanges,  eHtabliBhmen t  of 22 

Fisheries  Exhibition  in  London  in  1883 22 

Introdnction  of  contagious  and  infectious  diseases  into  the  United 

States 21 

Ireland,  American  citizens  imprisoned  in 22 

Israelites  in  Russia,  condition  of 22 


J. 

Jefferson    Barracks,  Missouri,  plans,  d^c,  for  construction   of 

buildings  at 

Jicarilla  Apache  Indian   reservation  in  New  Mexico,  improve- 

mente  in  the 

and  Mescalero  Indian  agencies,  consolidation  of  the 

Judge-Advocate-General  of    the  Army,  annual  report  of   the 

(vol.  iV 

Justice,  Department  of.    (See  Attorney-General.) 

list  of  officers  and  employ^  of  the,  who 
have  been  killed  or  wounded  while 
enforcing  the  internal-revenue  laws  .. 


23 
19 
22 


23 
22 
19 

19 

23 

9 
19 
22 
22 

23 


K. 

Kansas,  disposal  of  Fort  Dodge  Military  Reservation  in 

Indian  lands,  accounts  for  advertising  the  sale  of  certain 
Pacific  Railroad,  annual  earnings  ofthe 

L. 

Lady  lYanklin  Bay  Expedition,  relief  of  the 

Lake  Winnebago,  awards  for  flowage  of  lands  on  the  borders  of. 

Land,  care  and  sale  of  numerous  tracts  of  government 

grant  of  the  Northern  Pacific  Railroad,  action  of  the  Interior 

Department  concerning , 

in  Indian  Territory,  confirmation  of,  the  Arapaho  and  Chey- 
enne Indians • 

Office,  annual  report  of  the  Commissioner  of  the  General 

(vol.  1} 

general  clerical  force  of  the 

Lands  on  Lake  Winnebago,  awards  for  flowage  of 

granted  by  government  to  certain  railroad  companies 

to  certain  railroad  companies,  alleged  excess  of  certification 

of 

Law  clerks  in  the  office  of  the  Assistant  Attomey-(7eneral  for  the 
Interior  Department 

Lawlessness  in  certain  parts  of  Arizona 

Legislature  of  New  Mexico,  meeting  of  the 

Liaoili ties  of  to  Indian  tribes,  statement  of 

Lieutenants  in  the  Army,  promotion  of 

Life-Saving  Service,  deaths  of  persons  from  wounds,  &c.,  in  the.. 
Light-House  Board,  reports  of  inspections  by  the 

on  Belle  Isle,  Detroit  River,  Michigan 

structures,  appropriations  for,  to  he  expended  by 

contract 

Lighted  buoys,  appropriation  for 

Lights  in  the  harbor  of  Chicago 

on  bridges,  maintenance  of 

Ludington,  Mich.,  harbor  of  refuge  at 

M. 

Mail  contractors,  allowance  made  to,  during  year  ending  June  30, 
1881 

matter,  second  class,  weight  cost  of  carriage,  and  postage  on. 

weighing  between  New  York  and  Chicago i      19 

Mails,  books  imported  through  the gitizcdbyP*^ 
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23 
23 


19 
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185 
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192 


37 
214 

220 
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195 
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123 


204 

164 

50 

50 

169 
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XV 


Subject. 


Mails  established  dariDg  the  year  endiug  Jane  30, 1881 

offers  for  carrying  the,  in  certain  States 

payment  of  contractors  for  carrying  the 

Maps  and  charts  for  the  use  of  the  House  Committer  on  Commerce. 

Marine  Corps,  report  of  the  commandant  of  the 

Marshals,  compensation  of 

McDowell,  Maj.  Gen.  Irwin,  annual  report  of  (vol.  1) 


Medicine  and  Surgery,  annual  report  of  the  Bureau  of 

Mescalero  and  Jicarilla  Indian  Agencies,  consolidation  of  the j 

MetaLsy  annual  production  in  the  United  States  of  the  precious  ...| 
tests  of,  made  at  Watertown  Arsenal i 

Mexico,  arrest  and  imprisonment  of  certain  American  citizens  in., 
boundary  W'tween  the  United  States  and 

Miami  Indians  in  Kansas,  funds  of  the 

Miles,  Col.  N.  A.,  annual  report  of  (vol.  1) 

Military  establishment,  expenditure  from  the  contingent  funds  of 
the 

Military  post  at  Fort  Lewis,  Colorado,  completion  of 

post  at  Fort  Selden,  New  Mexico I 

prison  at  Fort  Leavenworth,  annual  report  of  the  (vol.  1). ! 

reservation  in  Kansas,  disposal  of  Fort  Dodge 

reservations,  disposal  of  abandoned | 

reservations  of  Forts  Dodge  and  Wallace,  subdivision  of.  < 

Mining  debris  in  California  rivers  

Mint,  annual  report  of  the  Director  of  the i 

Miasiasippi  River,  destitution  from  overflow  of I 

navigation  through  bridges  over  the  upper.... 
relief  afforded  sufferers  m)m  overflow  of 

Missouri,  claim  of  the  State  of,  against  the  Unit-ed  States 

Monetary  Conference,  reassembliug  of  the  Paris 

Montana,  annual  report  of  the  governor  of  ( vol.  2) 

Mormons,  alleged  connection  or,  with  Piute  and  Navajo  Indian 
ontbreak 

Movement  of  vessels  of  the  Navy,  detailed  statement  of  the 


N. 


National  banks ^ 

National  Board  of  Health  annual  report  of  the 

expenditures  of  the 

letter  from  the  president  of  the,  rela- 
tive to  the  introduction  of  conta- 
gious and  infectious  diseases   into 

the  United  States 

Navajo  and  Piute  Indian  outbreak,  alleged  connection  of  certain 

Mormons  with  the 

Naval  Academy,  annual  report  of  the 

Academy,  Annapolis,  Md.,  certain  paving  at 

Observatoiy,  report  upon  a  site  for  the  new 

officers  cruising  in  Alaska  waters,  report  of 

service,  increasing  the  number  of  enlisted  men  in  the 

Navigation,  report  of  the  Bureau  of 

commerce   and,  of  the  United  States,  report  of  the 

Bureau  of  Statistics  on 

tlirough  bridges  over  the  Upper  Mississippi  Eivor 

Navy,  annual  report  of  the  Admiral  of  the 

ai>propriation  for  the  contingent  equipment  and  recruit- 
ing for  the : 

Advisory  Board  of  the,  and  its  proceedings 

condition  of  the 

Department,  annual  report  of  the.     (See  Navy,  Secretary  of 
the.) 

contingent  fund  of  the 

preservation  of  tim^r  for  the  use  of  the 

professors  of  mathematics  in  the 
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Sobject. 


Navy,  Secretary  of  the,  annual  report  of  the,  embracing  reports  of— | 

Admiral  of  the  Navy 

Advisory  Board,  and  its  proceedings 

The  Secretary 

Bureau  of  Constraction  and  Repair ^ 

Equipment  and  Recmi ting 

Medicine  and  Surgery 

Navigation 

Ordnance 

Provisions  and  Clothing 

Steam  Enffineering  

Yards  and  Docks 

Earthquake  at  Scio,  April  8,  1881 

Estimates  of  the  Secretary's  office,  pay  of  the  Navy,  &c .. 

Marine  Corps j 

Movement  of  vessels,  detailed  statement  of i 

Naval  Academy ■ 

New  Naval  Observatory ' 

Ventilating  and  cooling  the  Execntive  Mansion  during  the  | 

illness  of  President  Garfield i 

Letters  from,  relative  to—  j 

Boston  navy-yard,  statement  of  expenditures  in  the | 

Chiriqni  grant,  certain  lands  and  harbors  known  as  the. . . . 

Condition  of  the  Navy 

Enlisted  men  in  the  naval  service,  increasing  the  number  of 

Hall's  Second  Arctic  Expedition,  reprint  or  Captain 

Naval  Academy,  Annapolis,  Md. ,  certain  paving  at 

Naval  officers  cruisins  in  Alaska  waters,  reports  of 

Navy,  appropriation  for  the  contingent  equipment  and  re- 
cruiting for  the 

Navv  Department,  expenditures  from  the  contingent  fund 

of  the 

Navy,  preservation  of  timber  for  the  use  of  the 

New  York  navy-yard,  boiler  shop  and  caisson  gate  at 

Professors  of  mathematics  in  the  Navy,  appointment  of.... 

Transit  of  Venus,  observation  of  thts < 

Navy,  steamers  now  in  the  United  States 

Nebraska^  use  of  United  States  troops  in 

New  Buffalo,  Mich.,  condition  of  the  harbor  at 

New  Mexico,  annual  report  of  the  governor  of  (vol.  2) 

Meeting  of  the  legislature  of 

Nevada,  Shoshone  Indian  lands  in  Duck  Valley,  payment  of  cer- 
tain settlers  for  improvement  of 

New  Naval  Observatory,  report  upon  a  site  for  the 

New  York  Indians,  Seneca  Nation  of 

Navy-yard,  new  boiler-shop  and  caisson  gate  at 

Norris,  P.  W.,pay  of,  as  superintendent  of  Yellowstone  National 


Park 


Northern  Pacific  Railroad,  action  of  the  Interior  Department  con- 
cerning the  land  grant  to 


O. 
Observation  of  the  transit  of  Venus. 


Ordnance,  Navy  Department,  annual  report  of  the  Bureau  of — 
War  Department,  annual  report  of  the  Chief  of  the 

Bureau  of  (vol.  3) 

letter  from  the  Chief  of,  transmit^ 
ting  reports  concerning  tests  of 
metals  made  at  Watertown  Ar- 
senal  

Osage  Indian  Nation,  claim  of  Charles  Ewing  against 

Indian  lands,  in  Kansas,  price  of 

Indians,  interest  due  the j      23 

Otoe  and  Missonria  Indian  reservation  in  Nebraska,  right  of  way  I 
for  railroad  through  the 1    /<2e 


Vol. 

No. 

8 

8 

8 

8 

8 

8 

8 
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8 
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8 
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Subject. 


j  Vol.      No.     Part. 

i  ■ 


Ottawa  and  Chippewa  Indians,  disposal  of  certain  funds  of  the.. ,  19 

Overflow  of  Mississippi  River,  destitution  from 22 

P.  I 

Pacific  Railroad,  land  ftrant  to  the  Northern 19 

Pacific  railroads,  annual  earnings  of  the 22 

Pacific  Railway,  annual  report  of  the  government  directors  of  the 

Union 19 

PackioK  trunks  for  registered  mail  matter 19 

Paris  Monetary  Conference,  reassembling  of  the 23 

Passengers  by  sea,  message  of  the  President  vetoing  the  bill  to 

regulate  the  carriage  of    2.3 

Patents,  annual  report  of  the  Commissioner  of 19 

assistant  principal  examiners  of 22 

Paving  at  Naval  Academy,  Annapolis,  Md 20 

Pawnee  Indian  Reservation  in  Indian  Territo^,  enlargement  of 


47 

126 


the. 


Pay  of  internal-revenue  gangers 

the  Navy,  &,c.,  estimates  for  the  Secretary's  office  and 

Payment  of  contractors  f»r  carrying  the  mails 

Payment  for  government  transportation  on  certain  railroads 

Paymaster-General,  annual  report  of 

Peace  between  Chili  and  Peru  and  Bolivia 

Congress^  American , 

in  South  America,  negotiations  for  restoration  of 

Pelletier,  Antonio,  claim  of,  against  the  Government  of  Hayti  ... 
(See  S.  Ex.  Doc.  No.  86, 1st  sess.  47th  Cong.) 

Pension  Office,  additional  room  for  the 

claim  agents 

Office,  increase  of  the  clerical  force  in  the 

Office,  persons  prosecuting  claims  before  the 

Pensions,  annual  report  of  the  Commissioner  of  (vol.  2) 

cost  of,  for  Mexican  and  certain  Indian  wars 

deficiency  in  appropriations  for  payment  of 

estimates  of  the  amount  required  for  the  payment  of, 

for  the  next  twenty-five  years 

Persia,  nrotection  of  American  citizens  in 

Personal  assaults  in  the  Indian  country 

Persons  employed  in  the  Department  of  State,  names  of 

Pern  and  Bolivia,  peace  between  Chili  and 

Petersburg,  improvement  of  the  harbor  at 

Plate  printing  by  steam-power  presses 


63 
123 

41  i 

34 
221 

! 
227 
62 

140  , 
116  I 

218 
I  5  210 
1^211  I 

I     102  ' 
i     130  j 

I      68| 
,     174  I 
I     142 
64 


I 


Pope,  Brig.  Gen.  John,  annual  report  of  (vol.  1) 

Popnlatfon,  statistical  abstract  of 

Pork  exported  from  the  United  States,  restrictions  imposed  by  the 

Frencn  Government  upon 

Postal  clerks  and  route  agents 

Service,  statistical  abstract  of  the 

Postmaster- General,  annual  report  of,  in  1  volume,  embracing  re- 
ports of— 

The  Postmaster-General. 

Auditor  of  the  Treasury  for  the  Post-Offlce  Department 

First  Assistant  Postmaster-General 

Gibson,   A.   M.,  special  United  States  attorney  on   star 

route  service 

Second  Assistant  Postmaster-General 


Superintendent  of  the  Railway  Mail  Service 

Third  Assistant  Postmaster-General 

Topographer  of  the  department 


23 
19 
22 


8 
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8 
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8 

II 


38 
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151 
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Subject. 


Postmaster-General : 

Letters  from,  relating  to — 
Allowances  made  mail  contractors  during  year  ending  June 

30,1881 

Branch  post-oifice,  Washington,  D.  C,  rent  of 

Contractors,  allowances  made  to,  and  curtailments  effected 
in  the  mail  service,  and  the  pay  of  contractors  for  the 

yearending  JuneSO,  18W1 -' 

Contractors,  payment  of,  for  carrying  the  mails 

Mails,  offers,  <&c.,  for  carrying  the,  in  certain  States 

Mail  weighing  between  New  York  and  Chicago 

Packing  trunks  for  registered  mail  matter 

Resignations,  removals,  promotions,  and  appointments  in 

Post-Oftlce  Department  since  March  4,  1881,  list  of 

Route  agents  and  postal  clerks,  transfer  of  certain  funds, 

and  increased  appropriation  for 

Salaries  of  certain  postmasters,  rea4justment  of  the 

Second  class  mail  matter,  weight,  cost  of  carriage,  and 

postage  on 

Steamship  communication  between  San  Francisco  and  Syd- 
ney, New  South  Wales 

Waste  papefi  sale  of 

Wrapping  pajier,  appropriation  for 

Post-Office  Department,  annual  report  of  the — (See  Pi»st master- 
f  C General.) 

Post- Office  Depar^nent,  Washington,  D.  C,  i-esignations,  remov- 
als, promotiims,  appointments,  <&c.,  in  the,  since 

March  4,  1881 

In  Washington,  D.  C,  rent  of  branch 

Posts  on  the  Rio  Grande  frontier 

Postmasters,  readjustment  of  the  salaries  of  certain 

I'otomac  River  at  Georgetown,  D.  C,  bridge  across  the 

Precious  metals  in  the  United  States,  annual  ]ir(Nluction  of  the. 
Pre-eniptiora  cases  approved  during  year  ending  June  30,  1881.. . 

Prevention  of  trespass  on  Indian  lands 

President  of  the  United  States: 
Messages  from — 

American  Peace  Congress 

Annual  message  of  the,  accompanied  by  the  annual  reports 
of  the  Executive  Departments  and  the  Commissioners  of 

the  District  of  Cohinibis,  for  18S1 

Apnropriat  ions  for  rivers  and  harbors,  message  flrom  the 
President  returning  to  the  House,  without  his  approval, 

the  bill  H.  R.  GU2,  making 

Arizona,  lawlessness  in   

Boundary  between  the  United  States  and  Mexico 

Carriage  of  passengers  by  sea,  message,  returning  to  the 

House,  without  his  approval,  the  bill  to  regulate  the 

Consular  courts  in  China,  canses  before  the  United  States. . 
Foreign  relations  of  the  United  States,  papera  relating  to  the. 

Nebraska,  use  of  United  States  troops  in 

United  States  consular  courts  in  China,  causes  before  the. . 
Transmits,  by  message,  communications,  &c.,  from — 
The  Comniiasioner  of  Agriculture: 

Agriculture,  annual  report  of  the  Commissioner  of 

The  Secretary  of  the  Interior: 
Advertising  the  sale  of  certain  Kansas  Indian  lands,  ad- 
justment of  the  accounts  for 

Alaska,  establishment  of  schools  in 

Annuity  goods,  sale  or  barter  by  certain  Indians  of 

Arapahoe  and  Chevenne  Indians,  confirmation  of  certain 

lands  in  Indian  Territory  to 

Arizona,  lawlessness  in  certain  parts  of 

Assistant  Commissioner  of  Indian  Affairs,  office  of 

Bigamy,  compensation  of  commissioners  under  the  act  for  ; 

the  suppression  of [ 
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XIX 


Subject. 


Presideot  of  the  United  States: 
TrmnsmitA,  by  xnesHage,  communicatioDS,  &c.,  from — 
Tbe  Secretary  of  the  Interior: 
Board  of  Indian  CommisBionerR,  annual  report  of  the 
Cherokee  Indians,  claim  of  the.  for  certain  lands  ceded  to 

the  United  States 

removal  of  certain,  to  Indian  Territory. 

Commissioner  of  Indian  Affairs,  salary  of  the 

Fort  Dodge  military  reservation,  disposal  of 

Garreanx.  Pierra,  claim  of 

General  Land  Office,  temporary  addition  to  the  clerical 

force  of  the 

Government  Hospital  for  the  Insane,  deficiency  in  appropri- 
ations for 

Hot  Springs  Reservation  in  Kansas,  improvement  of  the... 

Indian  inspectors  and  Indian  agents,  term  of  office  of 

lands,  prevention  of  trespass  npon 

snpplies,  increase  in  the  appropriation  for  transpor- 
tation of 

training-school  at  Fort  Ripley,  Minnesota,  establish- 
ment of 

Jicarilla- Apache  ludian  reservation,  improvements  on  the. 
Law  clerks  in  the  Assistant  Attorney-GeneraPs  Office  for 

the  Interior  Department 

Mescalero  and  Jicarilla  Indian  Agencies,  consolidation, 

&c.,  of  the 

Miami  Indians  in  Kansas,  certain  funds  of  the 

New  Mexico,  meeting  of  the  legislature  of 

Norris,  P.  W.,  pay  of,  as  supeiintendent  of  Yellowstone 

National  Park 

Osage  Indian  lands  in  Kansas,  price  of 

Indians,  interest  due ; 

Ottawa  and  Chippewa  Indians,  disposal  of  certain  bonds 

and  fnndsof  the 

Patents,  assistant  principal  examiners  of 

Pawnee  Indian  reservation,  enlargement  of  the    

Payment  for  government  transportation  on  certain  railroads. 

Pension  Office,  additional  room  for  the 

increase  of  clerical  force  in  t  he 

Pensions,  amounts  annually  recjuired  for  the  payment  of, 

for  the  next  25  years 

deficiency  in  the  appropriations  for 

Personal  assaults  in  the  Indian  country 

Republican  Valley  Railroad,  right  of  way  for  the,  through 

the  Otoe  and  Missouri  ludian  n^servation  in  Ncraska 

Roof -of  Interior  Departnien  t  bui  Iding 

Round  Valley  Indian  reservation  in  California,  paymentsfor 

improvements  made  by  certain  settlers  on 

Salaries,  fees,  and  conimissitms  of  registers  and  receivers. .. 
Sale  of  dead  and  damaged  timber  on  Indian  reservations  .. 

San  Carlos  Indian  rfservatioo,  coal  lands  upon  the 

Seneca  Nation  of  New  York  Indians,  memorial  of  the,  against 

the  passage  of  Senate  bill  No.  19 

Shoshone  and  Bannock  Indians,  agreement  with  the 

Indian  lauds  in  Duck  Valley,  Nov.,  payment  of 

certain  settlers  for  improvements  upon  .. .. 

Tenth  Census,  completion  of  the  work  of  the 
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expenses  of  the 

Union  Pacific  Railway,  annual  report  of  the  government 

directors  of  the 

Ute  Commission,  expenses  of  the 

Vaea,  Antonio,  private  land  claim  of,  in  Louisiana 

Western  Miami  Indians  at  Quapaw  Agency 
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President  of  the  United  States : 
Transmits,  by  message,  communications,  &.C.,  from — 
The  Secretary  of  tbe  Navy : 

HalPs  Second  Arctic  Expedition,  reprint  of  Captain 

Naval  Academy,  Annapolis,  Md.,  certain  paving  at 

service,  increase  of  the  enlisted  men  in  the 

Navy,  appropriation  for  the  contingent  equipment  and  re- 
cruiting for  the •.... 

preservation  of  timber  for  use  of  the 

New  York  navy-yard,  new  boiler-shop  and  caisson  gate  at . 


Transit  of  Venus,  observation  of  the 


The  president  of  the  National  Board  of  Health  : 

Introduction  of  contagious  and  infectious  diseases  into  the 

United  States , 

The  Secretary  of  State: 

Chili  and  Peru  and  Bolivia,  efforts  of  the  Unit-ed  States  to 
bring  about  peace  between 

Consular  service,  list  of  promotions,  removals,  and  appoint- 
ments in  the,  since  March  4,  1877 

Fees  collected  from  American  vessels  by  United  States  con- 
suls   

Importation  of  American  neat  cattle  into  Great  Britain ! 

International  Bureau  of  Exchanges,  establishment  of I 

Ireland,  American  citizens  imprisoned  in 

Israelites  in  Russia,  condition  of i 

London  International  Fisheries  Exhibition,  1883 

Mexico,   imprisonment  of  Thomas   Shields  and  Charles  ' 
Weber  in I 

Paris  Monetary  Conference,  reassembling  of  the 

Pelletier,  Antonio,  claim  of | 

Persia,  protection  of  American  citizens  in 

Pork  exported  from  the  United  States,  restrictions  imposed  | 
by  the  French  Government  upon I 

Shields,  Thomas,  arrest  and  imprisonment  of,  and  other  i 

American  citizens  in  Mexico I 

and  Weber,  Charles,  imprisonment  of,  in  ' 
Mexico I 

South  America,  negotiations  tor  the  restoration  of  peace  in. I 

Supernumerary  secretaries  of  legation,  the  appointment  of. 

Venezuela,  awards  made  against,  by  the  Mixed  Commis- 
sion   

Weber,  Charles,  and  Shields,  Thomas,  imprisonment  of,  in 

Mexico 

The  Secretary  of  the  Treasury : 

Civil  service,  unexpended  appropriation  for  the  promotion 

of  the  efficiency  of  the 

The  Secretary  of  War : 

Abandoned  military  reservations,  disposal  of 

Clothing  account  of  enlisted  men | 

Columbus  Barracks,  Ohio,  buildings  at 

David^s  Island,  New  York  Harbor,  buildings  at 

Deficiencies  in  the  appropriations  for  transportation  and  , 
supplies  for  the  Army ' 

Fort  Leavenworth,  Kans.,  completion  of  tbe  barracks  at .  ..| 
quarters  for  troops  at - 

Fort  Lewis,  Colorado,  completion  of  the  military  post  at. .. 

Fort  Maginnis,  Montana,  completion  of , 

Fort  McKinney,  Wyoming  Territory,  completion  of  the  post  , 
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Fort  Solden,  New  Mexico,  construction  of  a  military  post  at 

Fort  Thomburg,  Utah,  construction  of  the  post  of 

Frankford  Arsenal,  Pennsylvania,  construction  of  an  em- 
bankment wall  at 

Jefferson  Barracks,  Mo.,  plans  for,  and  construction  of,  cer- 
tain buildings  at 
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XXI 


Sobject. 


Predident  of  the  United  States : 

Transmits,  by  message,  communications,  &c.,  from — 
The  Secretary  of  War: 

Lady  Franklin  Bay  Expedition,  relief  of  the 

Potomac  River  at  Creorgetown,  D.  C,  bridge  across  the  .... 
Rock  Island  ArsenaT,  Illlinois,  improvement  of  the  water- 
power  at 

Soldiers,  certain  debts  of,  to  be  a  lien  against  their  pay 

War  Department  building,  additional  appropnation  for  con- 
tingent expenses  of  the 

increase  of  clerical  force  in  the 

Price  of  Osage  Indian  lands  in  Kansas 

Privat-e  land  claim  of  Antonio  Vaca,  in  Louisiana 

Professors  of  mathematics  in  the  Navy 

Prooaoting  the  efficiency  of  the  civil  service 

Promotions  of  lieutenants  in  the  Army 

Proposals  for  supplies  for  the  departments,  advertising  for 

Provisions  and  clothing,  report  of  the  Bureau  of 

Publication  of  war  records,  report  on  (vol.  1) 

Purchase  of  silver  and  coinage  of  silver  dollars 


Vol.     No.     Part. 


23  204 

22  156 
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168 
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134 
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190 

19 

84 

20 

106 
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1 

2 

20 

88 

Qnapaw  Agency,  Western  Miami  Indians  at 

Quartermaster-General,  annual  report  of  (vol.  1) 

Quartermaster's  departments,  agents  of,  employed  in  the  investi- 
gation of  claims  under  act  of  July  4,  1864 


R. 

Railroads,  Commissioner  of,  annual  report  of  the  (vol.  2) 

lands  granted  to  certain 

statistical  abstract  of 

Railway  Mail  Service,  annual  report  of  the  Supeiintendeut  of. .. 

Rank  and  pay  of  Army  officers  after  fifteen  years'  service 

Readjustment  of  the  salaries  of  ceriaiu  postmasters 

Reassembling  of  the  Paris  Monetary  Conference 

Receipts  and  expenditures  for  the  year  ending  June  30,  1875 

tor  the  year  ending  June  30,  1876 

for  the  year  ending  June  30,  1877 

Receivers,  salaries,  fees,  and  commissions  of  registers  and 

Reconstruction  of  the  Navy 

Register  of  the  Treasury,  annual  report  of  the 

Registers  and  receivers,  salaries,  fees,  and  commissions  of 

Registered  mail  matter,  packing-trunks  for 

Regalation  of  steam  vessels   

Reuef  afforded  sufferers  from  overflow  of  Mississippi  River 

of  the  Lady  Franklin  Bay  Expedition 

Removal  of  certain  Eastern  Cherokee  Indians 

Rent  of  branch  post-office  in  Washington,  D.  C 

Reorganization  of  the  Second  National  Bank  of  Cincinnati,  Ohio. 

Repiiblican  Valley  Railroad,  right  of  way  for,  through  the  Otoe 
and  Missouria  Indian  reservation  in  Nebraska 

Revenue  Marine,  reports  of  inspectors  by  the  board  of 

Restrictions  imposed  by  the  French  Government  upon  pork  ex- 
ported from  the  United  States  ■ 

Revised  Statutes,  amendment  to  section  21 42  of  the 

Rio  Grande  frontier,  posts  on  the 

Rock  Island  Arsenal,  Illinois,  improvement  of  the  water-power  at. 

Roof  of  Interior  Depariment  building 

Round  Valley  Indian  reservation  in  California,  settlers  on  the... 

Route  agents  and  postal  clerks 


Sabine  Pa»,  Texas,  results  of  the  survey  of- 
Sales  of  annuity  goods  by  In  lians 
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Subject. 


Vol. 


Sales  of  certain  real  estate  at  Harper's  Ferry 

dead  and  damaged  timber  on  Indian  reservations 

waste  paper 

Saint  Joseph  River,  Michigan,  railroad  bridge  across 

Saint  Mary's  Falls  Canal,  letter  from  the  Secretary  of  War  con- 
cerning  

Saint  Mary's  River,  Michigan,  improvement  of 

Salary  of  the  Commissioner  of  Indian  Affairs 

Salaries  of  certain  postmasters 

fees,  and  commissions  of  registers  and  receivers 

San  Carlos  Indian  reservation,  coal  lands  upon  the 

San  Francisco  and  Sydney.  New  South  Wales,  steamship  commu 
nication  between 

Schools  in  Alaska,  establishment  and  maintenance  of 

Search-warrants  for  the  discovery  of  smuggled  goods  at  the  port 
of  New  York 

Second  Assistant  Postmaster-General,  annual  report  of  the 

Second  Auditor  of  the  Treasury,  annual  report  of  the 

Second-class  mail  matter,  weight,  cost  of  carriage,  and  postage 


Second  Comptroller  of  the  Treasury,  annual  report  of  the 

Second  Comptrollers  OflRce,  increase  of  the  force  in  the 

Second  National  Bank  of  Cincinnati,  Ohio,  reorganization  of  the. 
Secretary  of  the  Interior,  annual  report  of  the.    {See  Interior,  Sec- 
retary of  the. ) 
Secretary  of  the  Navy,  annual  report  of  the  (See  Navy,  Secretary 

of  the.) 
Secretary  of  the  Navy,  estimates  for  the  office  of  the,and  pay  of  the 

Navy,  &o 

Secretary  of  the  Treasury,  annual  report  of  the.  (See  Treasury, 

Secretary  of  the.) 
Secretary  of  War,  annual  report  of  the.    (See  War,  Secretary  of.) 

Secretaries  of  legation,  supernumerary 

Selden,  military  post  at  Fort 

Seneca  Nation  of  New  York  Indians 

Settlers  on  the  Round  Valley  Indian  reservation  in  California  - .. 

Sheridan,  Lieutenant  General,  annual  report  of,  (vol.  1) 

Shields,  Thomas,  arrest  and  imprisonment  of,  in  Mexico,  and  other 

American  citizens 

Shields,  Thomas,  and  Weber,  Charles,  arrest  and  imprisonment 

of,  in  Mexico 

Shipping,  statistical  abstract  of 

Shoshone  and  Bannock  IndiauH,  agreement  with 

Shoshone  Indian  lands  in  Duck  Valley,  Nevada,  payment  of  cer- 
tain settlers  for  improvements  of 

Signal  Otficer  of  the  Army,  annual  report  of  the  Chief  (vol.  4)  .  .- 

Signal  Service,  errors  in  report  of  expenditures  of 

expenditures  for 

Silver,  purchases  of,  and  coinage  of  silver  dollars 

Sioux  City  and  Pacific  Railroad,  annual  earnings  of  the 

Sixth  Auditor  of  the  Treasury,  annual  report  of  the 

Smuggled  goods,  search-warrants  for  the  discovery  of,  at  the  port 

of  New  York 

Soldiers,  certain  debts  of,  to  be  made  a  lien  against  their  pay  — 
Soldiers'  Home,  annual  report  of  the  Board  of  Commissioners  of. 

South  America,  negotiations  for  restoration  of  peace  in 

State,  Secretary  ol : 

Letters  from,  relative  to- 
American  neat  cattle,  importation  of.  into  Great  Britain... 
American  vessels,  amount  of  fees  collected  by  consuls  of 

the  United  States  from 

Chili  and  Peru  and  Bolivia,  efforts  of  the  United  States  to 

bring  about  a  peace  between *. . 

Consular  officers  and  diplomatic  and  consular  fees 

Consular  service,  list  of  promotions,  removals,  &.C..  in  the. 
Exportation  of  pork  from  the  United  States 
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Sabject. 


State,  Secret-ary  of: 

Letters  from,  relatiye  to — 
Great  Britain,  importation  of  American  neat  cattle  into  .. . 

International  Bureau  of  Exchange,  establtHhraent  of  an 

International  Fisheries  Exhibition  to  be  held  in  London  in 

1883 

Ireland,  imprisonment  of  American  citizens  in 

Israelites  in  Russia,  condition  of '. 

Paris  Monetary  Conference,  reassembling  of  the 

Pelletier,  Antonio,  claim  of 

Persia,  protection  of  American  citizens  in,  and  establish- 
ment of  diplomatic  intercourse  with 

Pleuro-pneumonia  in  cattle,  letter  from  Mr.  H.  Cloete,  of  the 

Colony  of  Good  Hope,  concerning  cure  of 

Pork  exported  from  the  United  States,  restrictions  imposed 

by  the  French  Government  upon 

Mexico^  arrest  and  imprisonment  of  certain  American  citi- 
zens in 

Shields,  Thomas,  arrest  and  imprisonment  in  Mexico  of, 

and  other  American  citizens 

Shields,  Thomas,  and  Weber,  Charles,  and  other  American 

citizens,  imprisonment  of,  in  Mexico 

State  Department,  expenditures  from  the  contingent  fund 

of  the 

list  of  persons  employed  in  the 

South  America,  negotiations  for  the  re8tx)ration  of  peace  in. 

Venezuela,  awards  made  to,  by  the  Mixed  Commission 

Weber,  Charles,  and  Shields,  Thomas,  and  other  American 

citizens,  imprisonment  of,  in  Mexico 

State,  War,  and  Navy  Department  building,  report  on  the 

Statistical  abstract  of  the  United  States,  1^81  (finance,  coinage, 
commerce,  immigration,  shipping,  the  postal  service,  popula- 
tion, railroads,  agriculture,  coal,  and  iron,  &c.)  

Statistics,  Bureau  of,  annual  report  of  the  Chief  of  the,  on  the 

commerce  and  navigation  of  thn  United  States  for  1881 

Steam  Engineering,  report  of  the  Bureau  of 

vessels,  regulation  of 

Steamers  in  the  United  States  Navy •. 

Steamship  communication  between  San  Francisco  and  Sydney, 

New  South  Wales 

Saita  in  the  Court  of  Claims 

Superintendent  of  Census,  annual  report  of  tbe  (vol.  Q) 

Railway  Mail  Service,  annual  report  of  the 

Yellowstone  National  Park,  annual  report  of  the 

(vol.2) 

Yellowstone  National  Park,  pay  of  P.  W.  Norris  aa. 

Snpemumerary  secretaries  of  legation 

Supplemental  list  of  claims  allowed  under  act  of  June  20,  1874.. . 

Soppliee  for  the  departments,  advertising  for  proposals  for 

Surgeon-General  of  the  Army,  annual  report  of  (vol.  1) 

Survey  of  Alaska,  aeological 

Sabine  Pass,  Tex.,  results  of 

Sosqnehanna  River,  estimate  for  the  continuation  of  the  improve- 

men^of  tbe,  near  Havre  de  Grace,  Md. 

Sydney,  New  South  Wales,  steamship  communication  between 
San  Francisco  and 
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Tenth  Census,  completion  of  the  work  of  the 

expense  of  the 

Term  of  office  of  Indian  inspectors  and  Indian  agents  . . 
Terry,  Brig.  Gen.  Alfred  H.,  annual  report  of  (vol  1)  ... 
Testa  of  metals,  report  of,  made  at  Watertown  A.rsenal  . 
Third  Awi.stant  Postmaster-General,  annual  report  of... 
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Subject. 


I  Vol.     No.     Part. 


Third  Auditor  of  the  Treasury,  annual  report  of  the 

Third  Auditor^s  office,  increase  of  the  force  in  the 

Thomburgh,  Fort,  Utah,  construction  of  the  post  of 

Timber  for  the  use  of  the  Navy,  preservation  of 

Toiwgrapher  of  the  Post-Office  Department,  annual  report  of  the. 

Transit  of  Venu^,  observation  of  the 


Transportation  of  Indian  supplies,  increase  in  the  appropriation 

for 

on  certain  railroads,  payment  for 

Treasurer  of  the  United  States,  annual  report  of  the 

transmits  accounte  rendered  to 
and  settled  by  the  First  Comp- 
troller   

Treasury  Department,  annual  report  of  the.    {See  Treasury,  Sec- 
retary of  the. ) 
statement  of  the  contingent  expenses  of  the . 
Treasury,  Secretary  of  the,  annual  report  of  the,  on  the  state  of 
the  finances,  embracing  reports  of— 

The  Secretary,  with  tables 

Auditors  of  the  Treasury  Department 

Commissioner  of  Customs 

Commissioner  of  Internal  Revenue 

Comptrollers,  First  and  Second 

Comptroller  of  the  Currency 

Director  of  the  Mint 

Register  of  the  Treasury 

Treasurer  of  the  United  States 

Liabilities  to  Indian  Tribes 
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War,  Secretary  of: 

Letters  from,  relative  to—   ^ 
Fort  McKiDDey,  Wyoming  Territory,  completion  of  the  post 

at 

Fort  Selden,  New  Mexico,  construction  of  a  poet  at 

Fort  Thomburghj  Utah,  construction  of  the  post  at 

Fox  and  Wisconsm  Rivers  Improvement  at  Menasha,  Wis., 

dam  on  the..... .^ 

Frankford  Anienal,  Pennsylvania,  construction  of  an  em- 
bankment wall  at 

Jefferson  Barracks,  Mo.,  plans  for  buildings  at 

construction  of  certain  buildings  at . 

Lady  Franklin  Bay  Expedition,  relief  of  the 

Laidley,  Col.  T.  T.  S.,  report  of,  on  trial  of  two  cast-iron 

guns  made  by 

Lieutenants  in  the  Army,  promotions  of 

Lndington,  Mich.,  harbor  of  refuge  at 

Maps  and  charts  for  the  House  Committee  on  Commerce.. . 

Mibtary  establishment,  contingent  expenses  of  the 

Mining  debris^  injury  to  navigable  waters  of  California  from . 

Mississippi  River,  destitution  from  overflow  of 

navigation  through  bridge  over  th«)  Upper, 
relief  afforded  sufferers  from  overti  >w  of. . 

New  Buffalo,  Mich.,  condition  of  the  harbor  at 

Petersburg,  Va.,  improvement  of  the  river  and  harbor  at.. . 

Potomac  River  at  Georgetown,  D.  C,  bridge  across  the 

Quarlenuaster's  Department,  agents  employed  by,  in  the 

investigation  of  claims 

Rio  Grande  frontier,  acquiring  sites  for  posts  for  protection 

of  the  

Rock  Island  Arsenal,  Illinois,  improvement  of  the  water- 
power  at 

Sabine  Pass,  Tex.,  survey  of  the  entrance  to 

Saint  .Joseph  River,  Michigan,  bridge  across 

Saint  Mary's  Falls  Canal 

Saint  Mary's  River  and  Saint  Mary's  Falls  Canal,  improve- 
ment of  the 

Signal  Service,  error  in  report  of  expenditures  of 

expenditures  for 

Soldiers,  certain  debt«  of,  to  be  made  a  lieu  against  their  pay. 
Susquehanna  River,  near  Havre  de  Grace,  Md.,  improve- 
ment of  the 

Tests  of  metals  made  at  Watertown  Arsenal 

Vineyard  Haven  Harbor,  Mass.,  condition  of 

War  Department  building,  contingent  expenses  of  t  he 

contingent  fund  of  the 

inerease  of  clerical  force  in  the 

WaAhi  gton,  D.  C,  rent  of  branch  post-office  in 

Waste  paper,  sale  of 

Water-power  at  Rock  Island  Arsenal,  Illinois,  improvement  of  the. 
W'eber,  Charles,  and  Shields,  Thomas,  arrest  and  imprisonment  of, 

in  Mexico i 

Western  Miami  Indians  at  Quapaw  Agency 

Wheaton,  Brevet  Brigadier-General,  annual  reiK)rt  of  (vol.  1)  .  ^... 

Willcox,  Col.  O.  B.,  annual  report  of  (vol.1) 

Wisconsin  and  Fox  Rivers,  dam  on  the 

Workingmen  of  the  District  of  Columbia,  list  of  claims  of  certain. 

Wrapping-paper,  appropriation  for 

Wyoming,  annual  report  of  the  governor  of  (vol.  2) 

Territory,  completion  of  the  post  at  Fort  McKinuey ,  in 

Yards  and  Docks,  report  of  the  Bureau  of 

Yc'Ilovstone  National  Park,  annual  report  of  the  superintendent 

of  the  (vol.  2) 

pay  of  P.  W.   Norris  as  superintend- 
ent of 


1,2.3 

2 
2 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


47th  Gongs£ss,  \  HOUSE  OF  REPRESENTATIVES.    (  Ex.  Doo. 
Ut  Session.       f  '  \  No.  219. 


DECISIONS 


OV  THE 


FIRST   COMPTEOLLEE 


INTHIE 


DEPARTIEHT  OF  THE  TREA8URT  OF  THE  DUITED  STATES. 


VIB8I  OOKFTBOZXBB. 


VOL.  II.— SECOND  EDITION. 
1881. 


WASHINGTON: 

OOTBBNKBNT    PRINTIITO    OFFIOB. 

1882. 


Digitized  byCjOOQlC 


Digitized  by  VjOOQIC 


DECISIONS  OF  THE  FIRST  COMPTROLLER  OF  THE 
TREASURY. 


LETTER 

FROM 

THE  SECRETARY  OF  THE  TREASURY, 

TRANSMITTING  THE 

Deci9ion8  of  the  First  Comptroller  for  the  years  1881  and  1882. 


June  23,  1882.— Laid  on  the  table  and  ordered  to  be  printed. 


Teeasuby  Depabtment, 

Office  of  the  Secretary^ 
Waahifigton,  D.  O.,  June  22,  1882. 
Sib  :  I  have  the  honor  to  transmit  herewith  copies  of  decisions  of 
the  First  Comptroller  of  this  Department,  for  the  year  1881  and  for 
the  year  1882,  this  day  presented  to  me  by  that  officer,  with  his  letter 
of  the  21st  instant,  also  herewith  transmitted. 

Very  respectftdly, 

CHA8.  J.  FOLGER, 

Secretary. 
Hon.  J.  Wabbbn  Eeifeb, 

Speaker  of  the  House  of  Representatives. 


Teeasuby  Depabtment, 

First  Comptroller's  Office^ 
Washinfftonj  D.  C,  June  21, 1882. 
Sib:  On  the  10th  of  Febmary,  1881, 1  had  the  honor  to  transmit  to 
the  Secretary  of  the  Treasury  a  limited  portion  of  the  decisions  I  made 
during  the  year  1880,  which  I  supposed  might  be  of  some  general  util- 
ity, and  on  the  same  day  he  transmitted  them  to  the  SpeakeF>of  the 
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IV  First  Comptroller's  Office^  Treasury  Department. 

House  of  Representatives,  and  they  were  by  that  body  ordered  to  be 
printed. 

I  now  have  the  honor  to  transmit  to  you  a  portion  of  my  decisions, 
which  I  suppose  to  be  of  the  same  general  character,  for  the  year  1881, 
and  a  similar  portion  for  the  year  1882.  If  the  same  course  should  be 
taken  with  these  as  with  those  of  1880,  they  would  in  the  course  of 
printing  be  revised  in  this  office,  and  additional  cases  be  supplied  for 
1882,  and  perhaps  some  additional  matter  added,  so  far  as  deemed  of 
utility. 

Very  respectfully, 

WM.  LAWRENCE, 

Cnmptroller. 
Hon.  Charles  J.  Folger, 

Secretary  of  the  Treasury. 
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INTRODUCTION. 


This  Yolame  contains  sach  of  the  decisions  made  in  the  year  1881  by 
the  First  Comptroller,  in  the  Department  of  the  Treasury  of  the  United 
States,  as  have  been  deemed  of  a  ^<  general  character  and  safficieutly 
important  to  justify"  publication.  Two  editions  of  the  volume  have 
been  printed,  the  first  under  requisitions  made  in  the  Treasury  Depart- 
ment upon  the  Public  Printer,  and  the  second  and  revised  edition 
under  an  order  of  the  House  of  Representatives.* 

The  preparation  and  revision  of  the  cases  decided  have  required 
great  labor  and  care.  An  effort  has  been  made  generally  to  support 
questions  decided  by  a  reference  to  authorities  so  far  as  practicable. 
Many  of  the  questions  requiring  the  decision  of  the  First  Comptroller 
rest  on  principles  adopted  and  sanctioned  by  courts  in  general  judicial 
proceedings.  Some  of  these  principles  rest  on  reasons  wholly  inappli- 
cable to  the  Government,  and  not  at  all  adapted  to  the  practice 
and  proceedings  in  the  Executive  Departments,  or  to  the  exercise  of 
authority  and  jurisdiction  of  officers  of  the  United  States.  The  publi- 
cation of  the  decisions  of  the  First  Comptroller  may  be  of  some  service 
in  presenting  principles  of  general  application,  as  well  as  those  pecul- 
iar to  the  Executive  Departments  and  officers. 

The  pressure  of  official  duties  of  the  Comptroller  was  such  that  he 
was  unable  to  examine  the  index  to  this  volume,  or  that  of  the  decisions 
in  the  preceding  volume,  until  after  they  were  printed.  They  were 
prepared  by  Thomas  Bobinson,  esq.,  of  this  office. 

Tbeasuby  Department, 

First  Comptroller's  Office^  September  1, 1882. 


*  The  order  included  a  few  cases  oDly,  decided  in  1682.  As  to  these,  the  order  was 
prtctically  superneded  by  the  joint  resolution  of  Congress,  approved  August  3,  1862, 
requiring  the  Public  Printer  to  print  not  more  than  one  volume  each  year  of  the 
Decisions  and  Opinions  of  the  First  Comptroller.  These  cases  will,  therefore,  he  in- 
cluded in  the  third  volnme  of  the  decisions,  which  will  embrace  others,  and  all  for 
the  year  1882  deemed  of  sufficient  importance  to  justify  publication. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


DECISIONS 


OP 


The  First  Comptbollee  (William  Lawrence)  in  the  De- 
partment  OP  THE   TrEASDRY  OF   THE   UnITED   StATES. 

1881. 


m  THE  MATTEE  OF  THE  EIGHT  TO  HOLD  TWO  OLEEK- 
SHIPS  IN  THE  INTEBIOE  DEPARTMENT,  AND  RECEIVE 
THE  SALARY  IN  FULL  OF  ONE  AND  IN  PART  OF  THE 
OTHER-EVANS'S  CASE. 


1.  A  fourth-class  clerk  in  the  Interior  Department,  having  a  salary  fixed  by  law, 

caunot  be  paid  a  sum  in  addition  '^for  services  in  recording  and  filing  con- 
tracts" in  the  Returns  Office,  created  by  the  act  of  June  2,  1862,  now  section 
51*2  of  the  Revised  Statutes.  This  result  arises  from  the  Revised  Statutes,  sec- 
tions 170,  1764,  17a5,  and  from  the  act  of  June  20,  1874,  (18  Stats.,  101,  109, 
sec.  3.) 

2.  When  a  disbursing  clerk  renders  an  account  for  the  payment  of  salaried,  he  cannot 

in  such  account  have  credit  for  moneys  paid  for  ^^aervioes^^  which  do  not  per- 
tain to  the  offices  for  which  Congress  has  appropriated  fixed  salaries. 

3.  Appropriations  for  the  payment  of  salaries ^  as  usually  made  in  appropriation  acts, 

can  be  applied,  as  a  general  rule,  only  to  pay  public  officers  the  salaries  pre- 
scribed by  law  for  the  performance  of  official  duties. 

4.  When  one  clerk  in  a  Department  performs  the  duties  of  another  clerk,  no  com- 

pensation can  be  made  for  the  performance  of  such  duties  beyond  the  salary 
provided  by  law  for  the  office  of  clerk  which  he  holds.  (Rev.  Stats.,  1764 ; 
15  Op.  Att-Gen.,  30.) 

5.  A  clerk  who,*  as  such,  is  entitled  to  payment  of  a  salary  fixed  by  law,  cannot  be 

paid  for  '^  services  in  recording  and  filing  contracts  in  the  Returns  Office,  per 
act  of  June  2,  1862,''  (Rev.  Stats.,  512,)  although  he  holds  the  office  of  a  first- 
class  clerk,  to  which  he  was  appointed  under  that  act  to  perform  such  services. 

6.  A  person  who  holds  an  appointment  as  a  fourth-class  clerk,  and  also  as  a  first-class 

clerk,  is  generally  entitled  to  the  salary  fixed  by  law  for  both  offices. 

7.  An  officer  is,  primd  fade,  entitled  to  the  payment  of  the  salary  authorized  by  law 

for  his  office. 

8.  The  head  of  a  Department  cannot  reduce  a  salary  fixed  by  law,  or  stipulate  that 

the  services  of  an  officer  shall  be  performed  for  a  less  sum  than  that  so  fixed. 
The  power  to  do  so  would,  in  effect,  be  a  power  to  modify  the  law. 

9.  An  officer  entitled  to  a  salary  cannot  be  paid  unless  there  be  an  appropriation 

available  for  the  purpose. 

10.  The  usage  as  to  a  ^' lapse  fund''  stated. 

H.  Ex.  Doc.  219 1 
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2  First  Comptroller's  Office,  Treasury  Department. 

11.  An  officer  may  relinquish  his  right  to  aalartf  by  refusing  to  perform  the  duties  of 
his  office,  or  by  stipulating  to  perform  the  duties  as  unofficial  services  for  a 
sum  less  than  the  prescribed  salary,  even  though  such  service  and  stipulation 
be  illegal  and  can  give  him  no  right  to  the  sum  stipulated  for. 

Richard  Joseph,  the  disbursing  clerk  in  the  Interior  Department,  in 
July,  1880,  filed  bis  accounts  with  the  First  Auditor  in  the  Department 
of  the  Treasury  for  adjustment  for  the  second  quarter  of  the  calendar 
year  1880,  being  the  fourth  quarter  of  the  fiscal  year  1880.  (Rev. 
Stats.,  440;  20  Stats.,  198;  21  Stats.,  23,  230.)  Among  the  items  for 
which  he  asks  credit  is  the  following. 

^'TiiE  United  States, 

To  George  W.  Evans,    Dr. 
"1880. 
*^  June  30.  To  services  rendered  from  July  1,  1879,  to  June  30,  1880, 
in  recording  and  filing  contracts  in  the  Returns  Office, 

per  act  of  June  2, 1862 $200 

^'Approvecl: 

"C.  SCHURZ,  Secretary. 

"Charge  'Salaries,  Secretary's  Office.' 

"Received,  at  Washington,  D.  C,  June  30,  1880,  of  R.  Joseph,  dis- 
bursing clerk.  Department  of  the  Interior,  two  hundred  dollars,  in  full 
of  the  above  account. 

"Geo.  W.Evans." 

The  account  filed  by  the  disbursing  clerk  has  a  caption  as  follows: 

"The  United  States,  in  account  ^\ith  Richard  Joseph,  disbursing 
<;lerk,  for  the  month  ending  eJune  30,  1880,  under  the  appropriation  for 
Salaries,  Secretary's  Office,  1880." 

The  First  Auditor,  in  adjusting  the  account,  disallowed  the  voucher 
referred  to,  upon  the  ground  that  Evans  was,  during  all  the  year  1880, 
a  fourth-class  clerk  in  the  office  of  the  Secretary  of  the  Interior. 

The  papers  were  referred,  August  23,  1880,  to  the  First  Comptroller 
to  decide  whether  the  balance  due  the  United  States  of  $226.49,  as 
stated  by  the  First  Auditor,  should  be  certified,  or  whether  the  dis- 
bursing clerk  should  have  credit  on  the  voucher  for  the  $200. 

The  appropriation  for  salaries  of  Secretary's  Office  in  the  Interior 
Department  included,  besides  others,  those  for  "five  clerks  of  class  one, 
one  of  whom  shall  be  the  telegraph-operator  of  the  Department."  (20 
Stats.,  198;  21  Stats.,  230.) 

The  claimant  Evans  also  presents  a  paper  as  follows: 

"Department  of  the  Interior, 

"  Washington,  D.  C,  Janmry  4,  1881. 

<'  I,  C.  Schurz,  Secretary  of  the  Interior,  do  hereby  certify  that  George 
W.  Evans  was  the  returns  clerk  of  this  Department  for  the  fiscal  year 
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ending  June  30, 1880,  and  as  such  he  was  required  by  law  to  make  cer- 
tificates to  accompany  copies  of  contracts  and  other  papers  on  file 
in  the  Returns  Office,  when  called  for  by  the  U.  S.  courts,  evidence  of 
which  can  be  found  in  the  U.  S.  Court  of  Claims,  &c. 

**In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
seal  of  the  Department  of  the  Interior  to  be  affixed,  the  date  herein 
before  written. 

"C.  SCHURZ, 
"  Secretary  of  the  Interior,''^ 

George  W,  Evans  submitted  to  the  First  Comptroller  a  letter  dated 
December  15,  1880,  in  support  of  the  legality  of  the  payment  maile  to 
him  for  services  as  returns  clerk. 

After  quoting  section  1763  of  tlie  Revised  Statutes,  he  says,  in  sub- 
stance : 

The  salary  of  returns  clerk  is  provided  for  by  law.  Section  512  of 
the  Revised  Statutes  pro\ides  that  the  Secretary  of  the  Interior  shall 
api)oint  a  clerk  of  the  first  class  to  attend  to  the  same.  This  salary 
has  heretofore  been  paid  out  of  the  appropriation  for  salaries  in  the 
office  of  the  Secretary  of  the  Interior.  The  Secretary  of  the  Interior 
has  not  paid  the  full  amount  provided  for  in  section  512,  for  the  reason 
that  the  amount  of  work  required  Avas  not  sufficient  to  justify  the  pay- 
ment of  $1,200  per  annum.  I  was  appointed  to  discharge  the  duties  of 
this  office,  in  addition  to  those  of  a  fourth-class  clerk  in  the  disbursing 
office.  The  duties  were  pertbrmed  after  office-hours,  and  did  not  in 
any  way  interfere  with  my  duties  in  tlie  disbursing  office.  By  allowing 
me  the  $200  per  annum  the  Dej)artment  makes  an  annual  saving  of 
81,000. 

1  invite  your  attention  to  the  similar  case  of  R.  W.  C.  Mitchell,  at 
that  time  [a  fourth-class  clerk,  salary  $1,800]  in  the  Interior  Depart- 
ment, and  who  was  allowed  [by  Hon.  A.  G.  Porter,  First  Comptroller] 
additional  compensation  for  services  as  a  special  United  States  com- 
missioner in  taking  testimony  for  use  in  the  United  States  Court  of 
Claims.  This  was  supported  by  an  opinion  from  the  Attorney-General. 
Also  the  claims  of  Mary  Fuller,  for  $200;  M.  P.  Winslow,  for  $100 ; 
and  M.  Porter  Suell,  for  $100 ;  allowed  [in  August,  1880,  by  tiie Deputy 
First  Comptroller]  in  the  settlement  of  the  account  current  of  R.  Joseph, 
disbursing  clerk,  Department  of  Interior,  for  the  second  quarter  1880, 
*'  for  services  in  connection  with  publishing  the  Biennial  Register,"  all 
regnlar  employes  of  this  Dej)artment  drawing  annual  salaries.  They 
were  allowed  this  additional  cjompensatiou  for  ])ertorining  extra  services 
iu  connection  with  the  publication  of  the  Biennial  Register.  They  did 
not  pass  through  your  office  by  any  inadvertence  on  the  part  of  the  ac- 
counting clerks  of  your  office,  but  were  properly  questioned  by  your 
office,  and  explained  by  this  Department  during  the  time  of  settlement. 

My  claim  is  strengthened  by  section  512  of  Revised  Statutes.  My 
combined  salaries  amount  to  $2,000,  and  come  within  the  provisions  of 
section  1703. 

I  refer  to  the  several  decisions  made  by  your  predecessor,  Hon.  A.  G. 
Porter,  relative  to  claims  for  additional  pay,  where  the  combined 
amounts  did  not  exceed  $2,500.  (And  see  Herndon  case,  August  2, 
1880,  Decisions  of  Compt.,  45.) 
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Decision  by  William  Lawrence,  First  Comptroller : 

The  Revised  Statutes  contain  the  following  provision,  taken  trom  the 

act  of  June  2, 1862,  (12  Stats.,  412,  sec.  4:} 

"  Sec.  512.  The  Secretary  of  the  Interior  shall  from  time  to  time 
provide  a  proper  apartment,  to  be  called  the  Returns  OflBce,  in  which  he 
shall  cause  to  be  filed  the  returns  of  contracts  made  by  the  Secretary 
of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  the  Interior, 
and  shall  appoint  a  clerk  of  the  first  class  to  attend  to  the  same."  (See 
also  sees.  3744-3747.) 

The  claimant  in  this  case,  Mr.  Evans,  is  a /owr ^A-class  clerk  in  the  De- 
partment of  the  Interior,  having  an  annual  salary  of  $1,800.  The  ser- 
vices for  which  it  is  claimed  compensation  should  be  allowed  in  the 
settlement  of  the  account  of  the  disbursing  clerk  were  performed  either 
(1)  as  services  outside  of  the  duties  of  a  fourth-class  clerk,  and  not  as 
duties  of  the  first-class  clerk  appointed  under  section  512  of  the  Revised 
Statutes;  or  (2)  by  virtue  of  an  appointment  as  such  first-class  clerk 
while  holding  also  the  office  of  fourth-class  clerk. 

I. — Can  the  claim  be  allowed  in  the  first  view  presented! 
Clearly  it  cannot. 

1.  In  this  view  it  is  a  sufficient  objection  to  the  allowance  of  the  claim 
in  this  account  of  the  disbursing  clerk,  that  he  is  asking  credit  as  for 
salaries  paid. 

In  the  view  now  being  considered,  the  item  of  $200  in  favor  of  Evans 
is  not  for  salary,  and  hence  cannot  be  paid  out  of  an  appropriation  for 
salaries  ;  and  so  cannot  be  credited  to  the  disbursing  clerk  in  an  account 
charging  the  appropriation  for  salaries. 

Bouvier  says  a  salary  '*  is  usually  applied  to  the  reward  paid  to  a 
public  officer  for  the  performance  of  his  official  duties."    (See  "Salary.") 

It  is  sometimes  applied  to  other  services;  but,  as  used  in  the  appro- 
priation act  applicable  here,  it  means  the  reward  to  be  paid  for  official 
services. 

Possibly  a  better  definition  of  a  salary  would  be,  A  sum  fixed  by  law 
to  be  paid  an  officer,  as  the  compensation  to  which,  as  such,  he  is  enti- 
tled. It  is  often  paid,  and  lawfully  paid,  without  "  the  performance  of 
official  duties."  A  person  may  hold  an  office,  and  tender  his  services, 
but  be  denied  by  an  official  superior  the  opportunity  to  perform  them ; 
or,  it  may  happen  that,  for  other  reasons,  no  services  are  actually 
required. 

2.  But  this  only  decides  the  question  as  to  this  account  of  the  disburs- 
ing clerk. 

a.  In  the  view  now  being  considered — ^that'  the  item  of  $200  is  for 
services  not  rendered  technically  as  a  clerk  in  office — ^the  claim  cannot 
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in  any  mode  be  paid,  because  payment  is  prohibited  by  sections  170 
and  1765  of  the  Revised  Statutes,  and  by  the  act  of  June  20, 1874,  (18 
Stats.,  101,  109,  sec.  3.) 

The  services  for  which  the  payment  of  $200  is  claimed  were  not  a 
part  of  the  duties  of  a  fourth-class  clerk.  They  were  other  services,  and, 
in  the  view  now  being  considered,  unofficial,  but  authorized  by  law. 

In  Converse  vs.  United  States,  (21  How.,  473,)  it  was  decided,  that  a 
salaried  officer,  who  performs  services  not  connected  with  his  office  but 
\\)  authorized  "by  existing  law,"  (2)  for  which  the  compensation  is 
fixed  in  amount  by  law,  and  (3)  for  the  payment  of  which  there  is  an 
appropriation  applicable,  may  be  paid  for  such  additional  services.  In 
9uch  case  no  discretion  is  left  to  any  officer  over  the  amount  to  be  paid. 

It  was  in  accordance  with  this  case,  that  the  opinion  of  the  Attorney- 
General  of  February  7,  1877,  (15  Op.,  608,)  held  that  "where  the  ser- 
vice in  question  is  one  required  by  law,  but  not  of  any  particular  offi- 
cial, and  compensation  therefor  is  fixed  by  competent  authority,  and  is 
appropriated,  the  officer  who  under  due  authorization  performs  the 
i>ervice,  is  entitled  to  the  compensation." 

This  was  a  case  in  which  the  United  States  Minister  to  the  Hawaiian 
Islands,  with  an  annual  salary  of  $7,500,  received  compensation  as  attor- 
ney for  supervising  and  taking  testimony  to  be  used  in  the  Court  of 
CommiSvSioners  of  Alabama  Claims.  The  services  were  authorized  by 
law,  an  appropriation  was  made  therefor;  the  law  did  not  fix  the 
amount  thereof,  but  it  was  fixed  by  the  presiding  judge  of  said  court, 
as  expressly  authorized  by  law.  (Act  June  23,  1874,  sees.  4-11;  18 
Stats.,  246.)  This  opinion  carries  the  right  to  double  compensation 
<inite  far  enough. 

Whiting's  case,  as  shown  in  the  opinion  of  the  Attorney-General  of 
January  13,  1863,  (10  Op.,  436,)  is  a  direct  authority  against  the  claim- 
ant Whiting  was  a  clerk  in  the  Interior  Department,  with  an  annual 
salary  of  two  thousand  dollars.  After  Congress  transferred  to  the  In- 
terior Department  the  8ui)ervision  of  the  Capitol  extension  and  new 
dome,  the  Secretary  of  the  Interior  ax>pointed  Mr.  Whiting  to  take 
charge  of  all  the  correspondence  relative  to  the  Capitol  extension  and 
new  dome,  and  to  keep  the  files  relating  to  that  business,  and  agreed 
to  pay  him  five  hundred  dollars  per  annum,  from  the  appropriation 
made  for  those  works.  It  was  held  that  he  could  not  be  paid,  in  addi- 
♦iou  to  his  salary  of  two  thousand  dollars,  compensation  fixed  in  the 
discretion  of  the  Secretary  of  the  Interior  for  services  in  taking  charge 
of  the  correspondence  and  files  of  the  new  business  of  the  Department 
jn  resiject  of  the  extension  of  the  Capitol. 
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The  Attorney -General  said  of  the  compensation  claimed  by  Whiting, 
under  the  act  of  March  2,  1861 : 

'^Butit  was  remuneration  ^/ir<5(Z  by  the  Secretary  of  the  Interior  himself^ 
in  the  exercise  of  what  he  doubtless  deemed  a  lawful  discretion^  and 
it  is  precisely  this  diHcretUm  whichj  according  to  the  court,  [in  Converse  vs. 
U.  S.,  21  How.,  473,J  thejte  statutts  have  forbidden  the  head  of  a  Depart- 
ment to  exercise.  It  was  perfectly  competent  for  the  Secretary  of  the 
Interior  to  employ  a  i>er8on  to  perform  the  duties  in  que^stion,  and  to 
agree  that  he  should  be  paid  therefor  out  of  the  fund  appropriated  for 
the  Capitol  extension  and  new  dome,  the  amount  which  he  agreed  Mr. 
Whiting  should  receive.  But  since  no  office  wa«  createtl  by  law  for  the 
performance  of  those  duties,  and  no  remuneration  therefor ^^<;rf  by  law^ 
it  was  not  competent  for  the  Secretary  to  ad<l  them  to  the  other  duties 
of  an  officer  re-ceiving  a  fixed  compensation  therefor,  and  pay  him  an 
additional  sum  for  performing  the  additional  duties.  This  is  the  very 
thing  which  these  statutes,  as  construed,  not  only  by  the  majority  of 
my  predecessors,  but  by  the  Supreme  Court,  were  passed  to  prohibit.'* 

(And  see  Folger  vs.  U.  S.,  13  Ct.  Cls.,  93.) 

The  case  of  Mitchell,  referred  to  by  the  claimant,  was  this:  Mitchell 
was  a  commissioner  of  the  Court  of  Claims,  whose  appointment  was 
authorized  by  section  1075  of  the  Revised  Statutes.  His  compensation 
as  such,  consisting  of  fees,  wa^fijoed  in  amount  by  rule  of  court,  as  ex- 
pressly authorized  by  said  section. 

He  was  also  a  clerk  in  the  Interior  Department  with  an  annual 
salary  of  $1,800 — the  private  secretary  of  the  Secretary  of  the  Interior. 

He  was  employed  by  the  Department  of  Justice  to  take  testimony 
for  the  Government  in  suits  in  the  Court  of  Claims  against  the  United 
States.  His  services  as  commissioner  were  rendered  in  November  and 
December,  1877;  the  account  was  approved  and  sent  to  the  proper  dis- 
bursing clerk,  February  27,  1878.  The  Assistant  Attorney-General 
gave  an  opinion  (not  published)  that  he  was  entitled  to  fees  as  com- 
missioner, in  the  course  of  which  he  says: 

"The  provisions  for  compensation  will  be  found  in  1075  and  1085,  Re- 
vised Statutes,  and  the  fees  prescribed  for  vservices  of  commissioners 
by  the  court  in  the  17th  rule  of  the  court.  Since  the  foundation  of  the 
Department  of  Justice,  Congress  has  annually  appropriated  a  greater 
or  less  amount  to  be  ap])lied,  among  other  things,  under  the  direction 
of  the  Attorney-General,  to  payment  of  the  exiK^nse  of  the  defence  of 
the  United  States  in  the  Court  of  Claims.  Although  we  believe  the  non- 
applicability  of  the  section  [1705]  is  apparent  upon  examination  of  it^ 
the  conclusion  is  strongly  confirmed,  by  comparing  with  it  1703,  in 
which,  ten  years  after  the  ptissage  of  the  former  statute  of  1842,  [Rev. 
States.,  1705,]  Congress  proceeds,  without  reference  to  it,  to  deal  witli  the 
subject  of  compensation  of  those  who  may  hold  more  tluvn  one  office,  and 
to  prohibit  compensation  for  services  in  an  tuhlitional  office  where  the 
compensation  of  one  amounts  to  $2,500.  As  the  latest  expression  of 
the  legislative  will,  this  would  necessarily  take  such  cases  us  that  in 
question  out  of  the  operation  of  the  former  stiitute,  if  tliere  was  any 
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reason  to  believe  that  they  would  otherwise  be  included  therein.  By 
necessary  inference,  the  right  of  one  whose  compensation  in  either  office 
is  less  than  $2,500  to  the  lawful  compensation  of  each  is  conceded  by 
the  statute,  and  such  is  Mr.  Mitchell's  case.'' 

This  puts  the  right  to  the  double  compensation  chiefly  on  the  ground 
that  Mitchell  held  two  offi^^es  and  was  entitled  to  the  compensation  of 
both.  (See  Wade's  case,  1  Lawrence,  Compt.  Dec,  302;  Collins's  case, 
15  Ct.  Cls.,  22;  Plurality  of  Offices  case,  10  Op.  Att.-Gen.,  440.) 

The  Attorney-General,  in  his  opinion  of  June  11, 1877,  (15  Op.,  308,) 
hereafter  cited,  held  that  where  one  person  holds  two  offices^  he  is  en- 
titled to  the  salary  of  both,  without  reference  to  the  amount  of  salary 
in  either.     (See  16  Op.,  7.) 

These  opinions  give  no  sanction  to  the  payment  of  the  claim  now 
made,  as  for  services  not  connected  with  the  office  of  a  clerk. 

The  compensation  claimed  is  not  *' fixed  by  law" — but  by  the  dis- 
cretion of  the  Secretary  of  the  Interior. 

b.  If  Mr.  Evans  claims  compensation  for  having  performed  the  offi- 
cial duties  of  another  clerk,  whether  authorized  by  section  512  of  the 
Revised  Statutes  or  otherwise,  his  claim  must  be  rejected,  on  the  prin- 
ciple stated  Ijy  the  Attorney-General  in  his  opinion  of  June  11, 1877^ 
(15  Op.,  308,)  in  which  it  is  said  of  the  provisions  of  sections  1763, 1764, 
and  1765  of  the  Revised  Statutes: 

"The  construction  which  has  been  given  to  these  statutes  (espe- 
cially in  the  case  of  Converse  vs.  The  United  States.  21  How.,  463)  is 
that  the  intent  and  effect  of  them  is  to  forbid  officers  nolding  one  office 
to  receive  compensation  for  the  discharge  of  duties  belonging  to  another, 
or  additional  pay,  extra  allowance,  or  compensation  for  such  other  ser- 
vices or  duties  where  they  hold  the  commission  of  but  a  single  office, 
and,  by  virtue  of  that  office,  or  in  addition  to  the  duties  of  that  office, 
have  assigned  to  them  the  duties  of  another  office. 

*' AccoMing  to  that  decision,  however,  if  an  officer  holds  two  distinct 
commissions,  and  thus  two  distinct  offices,  he  may  receive  the  salary 
for  each.  The  evil  intended  to  be  guarded  against  by  these  statutes 
was  not  so  much  plurality  of  offices  as  it  was  additional  pay  or  com- 
pensation to' an  officer  holding  but  one  office  for  performing  additional 
duties,  or  the  duties  properly  belonging  to  another.  If  he  actually 
holds  two  commissions,  and  does  the  duties  of  two  distinct  offices,  he 
may  receive  the  salary  which  has  been  appropriated  to  each  office.'* 
(And  see  Herndon's  case,  1  Lawrence,  Comi)t.  Dec,  51;  Bender's  case, 
W.,  317;  Wade's  case,  Id.,  302;  Clerk's  case.  Id.,  305;  U.  S.  vs.  White, 
Tan.  Dec.,  152;  U.  S.  vs.  Bassett  2  Story,  389;  Dickens  vs.  U.  S.,  Dev» 
C.  C,  42;  U.  S.  vs.  Srakh,  1  Bond,  0.  C,  m.) 

c.  The  payments  to  which  the  claimant  refers  as  having  been  made 
to  parties  whom  he  names  "for  services  in  connection  with  publishing 
the  Biennial  Kegister"  were  not  authorized  by  law,  and  should  not  have 
been  made.  An  officer  is  not  entitled  to  compensation  for  extra  services 
as  on  a  quantum  meruit.    (Jay  Co.  vs.  Templer,  34  Ind.,  322.) 
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n. — Is  the  claimant  entitled  to  payment  for  services  rendered  as 
"returns  clerk,^  out  of  the  appropriation  for  the  salary  of  such  clerk? 

Clearly  not.  The  certificate  of  the  Secretary  of  the  Interior  shows 
that  the  claimant  held  the  office  of  returns  clerk — a  first-class  clerk- 
ship— ^in  addition  to  \m  fourth-class  clerkship. 

1.  a.  It  is  sufficient  objection  to  the  payment  of  the  claim  that  the 
voucher  presented  is  'not  for  the  salary  of  a  first-class  clerk,  or  for  salary 
of  any  kind. 

It  is  not  for  official  services,  but /or  services  not  connected  with  the 
claimant's  office,  or  any  office. 

The  voucher  is  in  a  form  in  which,  if  salary  should  be  hereafter 
claimed,  it  could  not  be  said  that  the  salary-  or  any  i)art  of  it  had  been 
paid. 

h.  The  amount  of  the  claim  ($200)  shows  that  in  fact  it  is  not  for  the 
salary  of  the  returns  clerk. 

2.  Can  the  annual  salary  of  the  "  returns  clerk''  fixed  by  law  at  $1,20(> 
be  paid  to  Mr.  Evans  on  a  i)roper  voucher?    Clearly  not,  in  any  event. 

a.  As  he  presents  evidence  that  he  held  the  office  of  returns  clerk, 
he  is  prima  faci^  entitled  to  payment  of  the  salary. 

And  according  to  the  opinions  above  cited,  he  is  prima  facie  entitled 
to  the  salaries  of  both  the  offices  he  held. 

ft.  The  head  of  a  Department  cannot  reduce  a  salary  fixed  by  law. 
(Eev.  Stats.,  169.)  He  cannot  say  that  a  clerk  shall  have  only  $200 
when  the  law  gives  him  $1,200.  The  power  to  do  so  would,  in  effect, 
be  a  power  to  repeal  or  modify  the  law.  (Graham  vs,  U.  S.,  1  Ct.  Cls., 
380;  Ware's  case.  7  Ct.  Cls.,  0605  Syphax's  case,  7  Ct.  Cls.,  529;  Sleigh's 
case,  9  Ct.  Cls.,  369;  Goldsborough  vs.  U.  S.,  Tan.  Dec,  80;  U.  S.  vs. 
White,  Tan.  Dec.,  152.)  By  act  of  August  5,  1876,  (19  Stats.,  169,  sec. 
3,)  the  head  of  a  Department  may  "diminish  the  number  of  clerks  of 
the  higher  grade  and  increase  the  number  of  the  clerks  of  the  lower 
grade." 

If  the  duties  of  a  clerk  do  not  require  his  entire  time,  he  is  never- 
theless entitled  to  the  salary  fixed  b}'  law  for  his  office. 

Accounting  officers  will  not  generally  measure  the  extent  or  value  of 
the  services  of  an  officer  having  a  salary  fixed  by  law,  to  ascertain  how 
much  should  be  paid.  The  law  settles  the  amount.  {Ex  parte  Lawrence, 
1  Ohio  St.,  431;  Sleigh's  case,  9  Ct.  Cls.,  369;  Ware's  case,  7  Ct.  Cls., 
mb]  lieinhart's  case,  10  Ct.  Cls.,  282;  1  Op.,  686;  4  Op.,  123;  6  Op., 
87 ;  7  Op.,  304 ;  10  Op.,  250 ;  Marbury  vs.  Madison,  1  Cranch,  161 ; 
Bowerbank  vs.  Morris,  Wallace,  C.  C,  119,  133;  U.  S.  vs.  Williams,  23 
Wall.,  411;  U.  S.  vs.  Lippitt,  10  Otto,  663;  U.  S.  vs.  Jones,  18  How.,  93.) 

Congress  evidently  so  understood  the  law  in  providing  expressly  that 
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no  salary  should  be  paid  in  certain  cases  of  absence.  (Bev.  Stats.,  40, 
41, 1742;  Seward's  case,  posty  66.) 

If  the  head  of  a  Department  does  not  intend  that  a  clerk  shall  re- 
ceive the  full  salary  for  a  year  for  services  only  requiring  a  small  por- 
tion of  his  time,  a  proi)er  remedy  is  to  vacate  the  office  for  all  or  a  part 
of  the  year,  or,  by  virtue  of  his  general  authority,  assign  other  duties 
to  the  clerk  to  give  ftdl  employment. 

c.  But  there  are  difficulties  in  the  way  of  paying  any  salary  to  Mr. 
Evans  as  returns  clerk. 

The  "returns  clerk,"  under  section  512  of  the  Revised  Statutes,  is  a 
clerk  til  the  office  of  the  Secretary  of  the  Interior.  He  is  so  regarded  by 
the  payment  made  to  him,  and  by  the  papers  filed  in  his  behalf.  But 
his  full  salary  cannot  now  be  paid,  even  if  an  account  and  voucher 
were  presented  for  it 

The  appropriation  for  salaries  in  the  office  of  the  Secretary  of  the 
Interior  for  the  fiscal  year  ending  June  30,  1880,  was  $91,970.  (21 
Stats.,  23.) 

The  whole  appropriation,  including  the  "lapse  fund,"  has  been 
expended,  except  a  balance  of  $226.49,  after  rejecting  the  voucher  for 
$200  presented,  as  already  stated. 

In  any  event,  no  more  than  this  sum  of  $226.49  could  be  paid,  be- 
cause that  is  all  that  remains  of  the  appropriation. 

The  Constitution  provides  that  "no  money  shall  be  drawn  from  the 
Treasury,  but  in  consequence  of  appropriations  made  by  law.''  (Art.  I, 
sec.  9.) 

When  vacancies  occur  in  any  bureau  of  an  Executive  Department,  by 
reason  of  deaths  or  resignations,  and  they  are  not  filled  immediately, 
the  money  which  has  been  appropriated  for  the  payment  of  salaries  in 
said  bureau,  and  which  is  not  used  in  the  regular  course  because  of 
vacancies,  is  termed  a  "lapse  fund,"  and  is  often  used  in  the  payment 
of  persons  temporarily  employed.  It  may  be  used  to  pay  persons 
assigned  to  bureaus  other  than  the  one  in  which  the  vacancy  occurs. 
(See  Rev.  Stats.,  sec.  166.) 

The  compensation  paid  from  the  "lapse  fund"  corresponds  with  the 
salaries  prescribed  by  law.  (Rev.  Stats.,  168, 169,  242;  20  Stats.,  184.) 
Messengers,  copyists,  and  laborers  are  occasionally  em})loyed  and  paid 
from  the  lapse  fund  appropriated  for  clerks. 

If  it  were  res  integra^  a  question  might  arise  as  to  whether  an  appro- 
priation for  clerks  of  the  first,  second,  third,  and  fourth  classes  could 
be  used  for  the  payment  of  any  other  officers  or  employes.  But  long 
usage  has  determined  that  it  can  be  so  used. 
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There  may  be  special  employes,  with  compensation  prescribed  either 
by  law,  regulation,  or  agreement.  (Rev.  Stats.,  163,  169,  242;  In- 
spectors' case,  1  Lawrence,  Compt  Dec,  201;  Converse  r«.  U.  S.,  21 
How.,  408;  U.  S.  vs.  Cadwalader,  Gilp.,  563;  Cox  vs.  U.  S.,  Dev.  C.  C, 
82;  Neilson  vs.  Lagou,  12  How.,  107;  U.  S.  vs.  McCall,  Gilpin,  571.) 

The  result  is,  that  if  Evans  was  "returns  clerk''  for  the  fiscal  year 
ending  June  30,  1880,  and  is  therefore  entitled,  by  virtue  of  his  office, 
to  payment  of  the  salary  thereof,  the  Government  is  involved  in  a 
liability  of  $1,200  for  his  salary,  for  which  there  is  no  appropriation 
beyond  the  lapse  fund  of  $226.49,  as  stated.  (Graham  vs.  U.  S.,  1 
Ct.  Cls.,  380.)  His  claim  for  salary  could,  in  such  event,  if  he  has  not 
estopped  himself  from  asserting^  it,  be  reported  to  Congress  for  an 
appropriation,  under  the  act  of  June  14,  1878.    (20  Stats.,  130.) 

d.  The  claimant  is  not  entitled  to  any  salary  as  "returns  clerk,"'  be- 
cause he  has,  by  his  own  acts,  abandoned  all  claim  thereto  and  estopped 
himself  from  claiming  it.  He  has  presented  a  claim  not  for  the  salary 
of  the  office  of  "returns  clerk,"  but  for  the  performance  of  "services'' 
as  a  clerk  of  the  fourth  class,  which  pertained  to  the  office  of  returns 
clerk.  His  case  comes  within  the  first  prohibition  of  section  1764  of 
the  Kevised  Statutes. 

A  clerk  duly  appointed  to  office  is,  while  holding  the  office,  generally 
entitled  to  the  salary  fixed  by  law,  and  certainly  he  is  so  entitled  if  he 
performs  or  tenders  performance  of  the  duties  of  such  office. 

If  the  law,  or  regulations  prescribed  in  pursuance  of  law,  require  evi- 
dence of  conditions  precedent  to  the  payment  of  a  salary,  accounting 
officers  must  require  such  evidence.  Beyond  this  they  will  not  gener- 
ally inquire. 

But  when  a  clerk  neither  performs  the  duties  of  his  office,  nor  ten- 
ders performance  as  such  clerk,  and,  in  addition  thereto^  repudiates  his 
office,  by  performing  the  duties  thereof  in  another  office  as  extra- 
official  serviceSj  for  which  he  agrees  to  ask  and  accept  compensation  as 
for  such  extra-official  services,  he  is  estopped  from  claiming  the  salary 
authorized  by  law.  (Jacksim's  case,  8  Ct.  Cls.,  354;  Martin's  case,  10 
Ct.  Cls.,  276;  Averill's  case,  14  Ct.  Cls.,  200;  Pray's  case,  14  Ct.  Cls., 
256;  Hildeburn's  case,  13  Ct.  Cls.,  62;  Comstock's  case,  9  Ct.  Cls.,  141; 
Hancox's  case,  9  Ct.Cls.,  400;  Burrows  vs.  Smith,  10  N.  Y.,  550;  U.  S. 
vs.  Adams,  7  Wall.,  463;  Smith  vs.  New  York  City,  37  K  Y.,  518;  City 
of  Hoboken  vs.  Gear,  27  K  J.  L.,  3  Dutch.,  265.) 

In  9  Opinions,  199,  Attorney -General  Black  says:  "An  officer  forfeits 
all  right  to  his  salary  •  •  •  when  he  does  not  perform  the  service 
assigned  him."    (See  Hunter's  case,  1  Lawrence,  Compt.  Dec,  151.) 
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The  facts  stated  are  equivalent  to  a  renunciation  or  resignation  of  the 
office.  No  law  requires  the  resignation  or  renunciation  of  an  office  to  be 
ill  writing.  The  voucher  in  this  case  is  a  sufficient  writing  in  connection 
with  the  facts.  (People  vs.  Carrique,  2  Hill,  93;  Miller  vs.  Thatcher,  2 
Terra  R.,  87;  Regent,  &c.,  vs.  Williams,  9  Gill  &  J.,  305;  Angell  &  Ames 
on  Corp.,  10th  ed.,  434;  1  Dillon  on  Corp.,  sec.  164;  Kex  vs.  Pateman,  2 
Term  R.,  777;  U.  S.  vs.  Wright,  1,  McLean,  509;  People  vs.  Porter,  6 
CaL,  26;  Van  Orsdall  vs.  Hazard,  3  Hill,  >5r.  Y.,  243;  State  vs.  Fitts,  49 
Ala,,  402;  Marburj^  »«.  Madison,  1  Cranch,  137;  3  Nov.,  5(56;  Bouv.  Die, 
tit  "Resignation^' — "Abdication.") 

Resignation  is  simply  "the  act  of  an  officer  by  which  he  declines  his 
office,  and  renounces  the  further  right  to  use  it." 

This  Mr.  Evans  did^  notwithstanding  the  certificate  of  the  Secretary 
of  the  Interior.  (1  Perry  on  Trusts,  sees.  259,  270 ;  Doyle  vs.  Blake,  2 
Sch.  &  Lef.,  239 ;  Evans  i?«.  John,  4  Beav.,  35;  Smith  vs.  Knowles,  2 
Grant,  Cas.,  413;  Crook  vs.  Ingoldsby,  2  Ir.  Eq.,  375;  Doe  vs.  Harris,  IG 
M.  &W.,  517;  Paddont?«.  Richardson,  7  DeG.  M.  &  G.,  563;  James 
n.  Frearson,  1  Y.  &  C,  Oh.  Ca.,  370;  Noble  vs.  Meymott,  14  Beav.,  471  j 
Stacy  vs.  Elph,  1  M.  &  K.,  199;  Oruger  t?«.  Halliday,  11  Paige,  314; 
Drane  vs.  Gunter,  19  Ala.,  731;  Shepherd  vs.  McEvers,  4  Johns.  Oh.,, 
136;  Deefendorf  vs.  Spraker,  10  N.  Y.,  246;  jE7a?  jjarfc  Hennan,  13  Pet.^ 
2^30.)  General  Garfield  was  elected  in  January,  1880,  a  Senator  of  the 
United  States  for  a  term  to  begin  March  4,  1881.  In  January,  1881,  he 
declined  the  office,  and  Hon.  John  Sherman  was  elected.  (See  Miller 
w.  Supervisors,  15  CaL,  93.) 

No  law  requires  the  appointment  of  a  clerk  to  be  in  writing.  A 
party  appointed  to  an  office  may  decline  to  accept,  and  his  declination 
may  be  evidencetl  by  acts.  (Collins  vs.  U.  S.,  15  Ct.  Cls.,  22;  United 
States  vs.  Moore,  95  U.  S.,  760;  Collins  vs.  United  States,  14  Ct.  Cls.^ 
•j75;  3Iarbury  vs.  Madison,  1  Cranch,  157.) 

On  the  questions  of  resignation  and  estoppel  the  iiccounting  officers 
are  required  to  pass,  because  these  enter  into  and  determine  the  right 
to  salary.  (Angell  &  Ames,  Corp.,  10th  ed.,  434;  Willcock  on  Mun. 
Corp.,  240;  Gabriel  vs.  Clarke,  Cro.  Car.,  138;  Verriort?*.  Sandwich,  1 
Sid,  305;  Rex  vs.  Goodwin,  Doug.,  383,  n.  22;  Mil  ward  vs.  Thatcher, 
2  Term  R.,  87;  Rex  vs.  Pateman,  2  Term  R.,  779.) 

Executive  officers  cannot  ^ass  on  the  question  whether  an  officer  has 
forfeited  his  title  to  office;  that  is  judicial. 

The  fact  that  during  the  fiscal,  year  ending  June  30,  1880,  no  claim 
Wiw  made  for  salary  by  Mr.  Evans  as  "returns  clerk,''  goes  far  to 
show  that  his  services  performed  were  not  then  deemed  as  having  beeu 
rendered  by  him  as  such  clerk. 
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It  may  well  be  urged,  also,  that  it  was  well  understood  that  he  had  no 
claim  for  salary  as  "returns  clerk,"  else  the  appropriation  would  not 
have  been  otherwise  expended. 

The  Revised  Statutes  provide: 

"Sec.  3679.  No  Department  of  the  Government  shall  expend,  in  any 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congress 
for  that  fiscal  year,  or  involve  the  Government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  such  appropriations." 

It  is  clear  that  the  Secretary  of  the  Interior  did  not  regard  the  ser- 
vices of  the  claimant  "in  recording  and  filing  contracts  in  the  Returns 
Office,  per  act  of  June  2, 1862,"  as  having  been  rendered  for  the  salary 
of  returns  clerk.  This  conclusion  results  not  from  the  certificate  of  the 
Secretary,  which,  taken  by  itself,  would  show  the  contrary,  but  from  the 
facts.  It  is  corroborated  by  the  distinguished  ability  and  great  fidelity 
which  have  characterized  tiie  successful  administration  of  the  Interior 
Department  under  the  guidance  of  its  learned  and  able  Secretary. 

In  the  confusion  which  has  existed  as  to  the  law,  in  cases  in  many 
respects  similar  to  that  now  presented,  it  is  by  no  means  strange  that 
the  excellent  and  efficient  clerk  who  makes  the  claim  shouhl  have  be- 
lieved it  to  be  fully  sanctioned  by  law. 

But  the  law,  properly  administered,  gives  it  no  sanction. 

The  action  of  the  Auditor  in  declining  to  allow  credit  for  the  pay- 
ment to  Mr,  Evaus  is  hereby  affirmed.  The  charge  of  the  disbursing 
clerk  is  disallowed. 

Treasury  Department, 

First  ComptroUer'^s  Office^  January  4,  1881. 


IN  THE  MATTEK  OF  THE  KiaHT  OF  THE  ASSISTANT  CLERK 
OF  THE  COURT  OF  CLAIMS  TO  FEES  FOR  SERVICES  AS 
REFEREE  IN  CASES  OF  OUTSTANDING  CLAIMS  AGAINST 
THE  DISTRICT  OF  COLUMBIA -RANDOLPH'S  CASE. 


1.  The  act  of  June  4,  18S0,  (21  Stats.,  162,)  makes  au  appropriation  to  pay  the  fees 

of  referees  in  cases  in  the  Court  of  Claims  under  the  act  of  June  16,  1880,  (21 
Stats.,  284.) 

2.  The  fees  of  referees  in  cases  under  the  latter  act  are  to  be  paid  by  the  Commissioners 

of  the  District  of  Columbia. 

3.  Where  the  referee  appointed  by  the  Court  of  Claims  under  this  act  is  assistant 

clerk  of  the  Court  of  Claims,  he  is  not  entitled  to  fees  as  referee,  even  though 
his  annual  salary  is  less  than  ^,500. 

4.  The  referee  is  not  an  officer. 
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5.  An  appropriation  in  general  terms  is  applicable  as  well  to  cases  aiitborized  by  sab^ 

sequent  as  by  prior  laws. 

6.  An  apparent  coniiict  in  the  mere  words  of  different  statutes  relating  to  the  sam  e 

subject,  should  be  reconciled  so  as  to  give  effect  to  the  general  policy  and  system 
they  establish,  rather  than  be  held  to  create  anomalies  inconvenient  in  practice^ 

7.  Construction  given  to  the  Revised  Statutes,  sections  1763,  1764,  and  1765,  as  also 

to  the  act  of  June  20,  1874,  (18  Stats.,  101,  109.) 

The  act  of  June  16,  1880,  (21  Stats.,  284,)  "to  provide  for  the  settle^ 
ment  of  all  outstanding  claims  against  the  District  of  Columbia,"  &c.^ 
enacts  that — 

"When  the  trial  of  any  claim  against  the  District  of  Columbia,  prose- 
cuted under  the  provisions  of  this  act,  involves  the  taking  and  stating 
of  a  long  account,  •  •  •  said  court  [of  Claims]  shall  have  power 
to  award  a  reference  to  a  competent  referee  to  take  and  state  such  ac- 
coont  •  •  •^  and  any  such  referee  shall  be  allowed  such  compensa- 
tion for  his  services  as  the  court  may  determine,  not  exceeding  ten  dol- 
lars per  day  for  time  actually  employed,  to  be  paid  on  the  order  of  the 
court  by  the  Secretary  of  the  Treasury,  and  charged  to  the  account  of 
the  District  of  Columbia.'' 

At  December  term,  1880,  on  January  4, 1881,  the  Court  of  Claims 
ordered  that  "there  be  allowed  to  John  Bandolph  the  sum  of  thirty- 
flve  dollars  as  compensation  for  three  and  one-half  days'  services  [ren- 
dered after  June  30, 1880]  as  referee  appointed  by  the  court  in  the  case 
of  Samuel  Cook  vs.  The  District  of  Columbia,  and  that  the  Secretary 
of  the  Treasury  pay  the  said  amount  to  said  Randolph  and  charge  the 
same  to  the  account  of  the  District  of  Columbia." 

The  order  having  been  sent  by  Mr.  Randolph  to  the  Secretary  of  the 
Treasury  for  payment,  he,  on  January  11,  1881,  referred  it  to  the 
First  Comptroller. 

Decision  by  William  Lawbbnob,  First  Comptroller: 

Mr.  Randolph  is,  and  was  when  he  acted  as  referee,  assistant  clerk 
of  the  Court  of  Claims,  with  an  annual  salary  of  $2,000.  (Rev.  Stats., 
1053, 1054,  1765;  act  June  20,  1874,  18  Stats.,  101,  109;  Bowen  vs.  U. 
8.,  100  U.  8.,  508.) 

The  questions  which  arise  in  this  matter  are  these: 

1.  Is  there  an  appropriation! 

2.  If  the  payment  is  authorized,  shall  an  account  be  stated  in  the 
Treasury  Department,  or  shall  the  claim  be  referred  to  the  Commis- 
sioners of  the  District  of  Columbia,  to  be  paid  by  them,  and  to  render 
an  account  therefor? 

3.  Is  the  claimant,  being  an  officer,  entitled  to  payment! 

I.— The  act  of  June  4, 1880,  (21  Stats.,  155, 162,)  "making  appropria^ 
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tioDS  to  provide  for  the  expenses  of  the  government  of  the  District  of 
Oohimbia  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-one,  and  for  other  puri)ose8,"  appropriates — 

"For  general  contingent  expenses  of  the  District  of  Cohimbia,  not 
otherwise  sufficiently  provided  for,    •    •    •    twenty  thousand  dollars." 

It  then  provides: 

"Sec.  2.  That  all  moneys  appropriated  by  this  act,  together  with  all 
revenues  of  the  District  of  Columbia  from  taxes  or  otherwise,  shall  be 
deposited  in  tlie  Treasury  of  the  United  Stamps  as  required  by  the  pro- 
visions of  section  four  of  an  act  approved  June  eleventh,  eighteen  hun- 
dred and  sevent3'-eight,  and  shall  be  drawn  .therefrom  only  on  requisi- 
tion of  the  Commissioners  of  the  District  of  Columbia  (except  that  the 
moneys  appropriated  for  interest  and  the  sinking  fund  shall  be  draw  n 
therefrom  only  on  the  requisition  of  the  Treasurer  of  the  United  States), 
such  requisition  specifying  the  appropriation  upon  which  the  same  is 
drawn;  and  in  no  case  shall  such  appropriation  be  exceeded  either  in 
requisition  or  expenditure,  and  the  accounts  for  all  disbursements  of  the 
Commissioners  of  said  District  shall  be  made  monthly  to  the  accounting 
officers  of  the  Treasury  by  the  auditor  of  the  District  of  Columbia  on 
vouchers  certified  by  the  Commissioners  as  now  required  by  law:  Pro- 
vided, That  said  Commissioners  shall  not  make  requisitions  upon  the 
appropriations  from  the  Tretisury  of  the  United  Stsites  for  a  larger 
amount  during  said  fiscal  year  thau  they  make  on  the  appropriations 
arising  from  the  revenues  of  said  District:  And  prodded  further,  That 
they  shall  submit  their  animal  estimates  to  the  Secretary  of  the  Treasury 
by  the  first  day  of  October  of  each  year." 

The  act  of  June  11,  1878,  "pro\iding  a  permanent  form  of  govern- 
ment for  the  District  of  Columbia,"  (20  Stats.,  102,)  declares: 

"  Sec.  3.  That  •  •  •  the  Commissioners  •  •  •  shall  have 
power  •  •  •  to  applj^  the  •  •  *  revenues  of  said  District  to 
the  payment  of  the  current  expenses  thereof    •    •    •. 

"Sec.  4.  That  the  said  Commissioners  may,  by  general  regulations 
consistent  with  the  act  of  Congress  of  March  third,  eighteen  hundred 
and  seventy-seven,  entitled  'An  act  for  the  support  of  the  government 
of  the  District  of  Columbia  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  seventy-eight,  and  for  other  purposes,'  or  with 
otlier  existing  laws,  prescribe  the  time  or  times  for  the  payment  of  all 
taxes  and  the  duties  of  assessors  and  collectors  in  relation  thereto.  All 
taxes  collected  shall  be  paid  into  the  Treasury  of  the  United  States,  and  the 
same,  as  well  as  the  appropriations  to  he  made  by  Congress  as  aforesaid, 
shall  be  disbursed  for  the  expenses  of  said  District,  on  itemized  vouchers, 
which  shall  have  been  audited  and  approved  by  tfie  auditor  of  the  Distri<^t 
of  Columbia,  certified  by  said  Commissioners,  or  a  majority  of  them;  and 
the  accounts  of  said  Commissioners,  and  the  tax-collectors,  and  all  other 
officers  required  to  account,  shall  be  settled  and  adjusted  by  the  accounting- 
offi^^ers  of  the  Treasury  Department  of  the  United  States.  Hereafter  the 
Secretary  of  the  Treasury  shall  i)ay  the  interest  on  the  three-sixty-five 
bonds  of  the  District  of  Columbia  issued  in  pursuance  of  the  act  of  Con- 
gress approved  June  twentieth,  eighteen  hundred  and  seventy-four, 
when  the  same  shall  become  due  and  payable;  and  all  amounts  so  paid 
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shall  be  credited  as  a  part  of  the  appropriation  for  the  year  by  the 
United  States  toward  the  expenses  of  the  District  of  Columbia,  as 
hereinbefore  provided.^ 

The  service  rendered  by  the  claimant  was  for  the  District  of  Co- 
lambia,  in  a  case  in  the  Court  of  Claims. 

The  appropriation  act  of  June  4, 1880,  (21  Stats.,  162,)  in  the  item  for 
contingent  expenses  not  otherwise  sufficiently  pro\ided  for,  is  suf- 
ficiently comprehensive  to  cover  this  claim.  There  is  no  other  appro- 
priation applicable,  and  it  is  not  to  be  presumed  that  there  is  no  appro- 
priation, if  the  act  of  June  4,  1880,  is  sufficiently  clear  and  comprehen- 
sive to  include  it. 

An  act  making  an  appropriation  in  general  terms  applies  as  well  to 
cases  arising  under  subsequent  as  under  prior  laws.  (Audit  case,  1 
Lawrence,  Compt.  Dec,  37.)  This  results  from  the  rule  of  construc- 
tion: Oeneralia  verba  sunt  generaliter  intelligenda. 

There  is,  then,  an  appropriation  applicable  to  this  claim. 

11.— Both  the  act  of  June  11,  1878,  (20  Stats.,  102,)  and  the  act  of 
June  4, 1880,  (21  Stats.,  162,)  require  this  claim  to  be  paid  by  the  Com- 
missioners of  the  District  on  a  voucher  **  audited  and  approved  by  the 
auditor  of  the  District,"  and  with  money  in  the  Treasury  placed  to 
their  credit,  *'only  on  requisition  of  the  Commissioners."  When  paid, 
the  voucher  is  to  be  carried  into- the  ''accounts  of  said  Commissioners," 
to  be  "settled  and  adjusted  by  the  accounting-officers  of  the  Treasury 
Department." 

There  could  be  no  doubt  of  this  if  the  aet  of  June  10,  1880,  (21  Stats., 
284,)  had  not  declared  that  the  claim  should  "be  paid  on  the  order  of 
the  court  by  the  Secretary  of  the  Treasury^  and  charged  to  the  account 
of  the  District  of  Columbia." 

Assuming  that  there  is  an  appropriation  for  the  payment  of  this 
claim,  and  then  comparing  the  acts  of  June  16,  1880,  June  11,  1878, 
and  June  4,  1880,  there  is  an  evident  conflict  in  the  mere  words  they 
employ.  One  declares  that  the  claim  shall  be  paid  by  the  Secretary  of 
the  Treasury. 

The  act  of  1878  says  that  all  the  money  applicable  to  expenses  of  the 
District  shall  be  paid  by  the  Commissioners  on  vouchers  "  approved  by 
the  auditor  of  the  District,"  and  "  the  accounts  of  said  Commissioners 
(including  such  payments]  shall  be  settled  and  adjusted  by  the  account- 
ing-officers of  the  Treasury  Department." 

It  may  be  urged  that,  as  to  this  claim,  the  act  of  June  16,  1880, 
creates  an  exception,  and  to  that  extent  works  a  repeal  of  the  mode  of 
payment. 
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No  repeal  is,  in  terms^  declared  by  the  act  of  June  16,  1880,  and  a 
repeal  by  implication  should  not  be  inferred,  especially  for  an  isolated 
claim. 

This  leaves  the  conflict  in  the  words  of  the  statutes  to  be  disposed  of. 
They  must  be  reconciled  in  some  form.  The  purpose  and  i)olicy  of  the 
laws  are  to  govern  when  apparently  conflicting  words  cannot:  qui 
hasret  in  literd  haeret  in  cortice.  Each  statute  must  be  construed  by  the 
aid  of  the  maxim  Ut  res  magis  valeat  quam  pereat  And,  again,  quaiido 
res  non  valet  ut  agoj  valeat  quantum  valere  potest. 

If  the  act  of  June  16, 1880,  be  held  to  provide  an  exceptional  mode 
of  paying  a  single  claim  or  class  of  claims,  the  anomaly  thus  produced 
complicates  the  system  of  payment  and  of  accounts.  It  would  be  au 
invasion  of  general  methods.  In  such  case  there  is  a  principle  of  law 
which  may  well  be  applied:  "Where  the  law  is  doubtful,  and  not  clear, 
the  judges  ought  to  interpret  the  law  to  be  as  is  most  consonant  to 
equity  and  least  inconvenient.^  (Broom,  Leg.  Max.,  186.)  This  is 
founded  on  the  maxim.  Nihil  quod  est  inconveniens  est  licitum.  And, 
again,  argumentum  ah  inconvenienti  plurimum  valet  in  lege. 

In  the  light  of  these  principles  the  statutes  mast  be  construed  to 
mean  that  claims  of  this  class  must  be  audited  and  paid  as  claims  gen- 
erally against  the  District.  This  does  not  defeat  the  general  meaning 
of  the  act  of  June  16, 1880.  Inasmuch  as  all  the  revenues  of  the  Dis- 
trict are  to  be  "  deposited  in  the  Treasury  •  •  •  to  be  drawn  there- 
from only  on  requisition  of  the  Commissioners,"  and  as  money  can  only 
be  so  drawn  on  warrants  issued  by  the  Secretary  of  the  Treasury,  (Rev. 
Stats.,  248,)  the  payment  is  made  by  the  Secretary  sufficiently  to  meet 
the  words  of  the  law. 

Claims  of  this  class,  then,  must  be  presented  to  the  Commissioners 
of  the  District  for  payment,  as  other  claims  generally  are. 

III. — The  claimant,  being,  as  assistant  clerk,  an  officer  of  the  United 
States,  is  not  entitled  to  payment. 

1.  If  the  position  of  referee  were  an  office^  then  the  claimant  could 
take  his  salary  as  clerk  and  the  fees  as  referee.  (Wade's  case,  1  Law- 
rence, Compt.  Dec.,  302;  Herndon's  case.  Id.,  49;  Collins's  case,  15  Ct. 
Cls.,  22.)  But  as  referee  he  is  not  an  officer.  (Wood's  case,  1  Lawrence, 
Compt.  Dec,  8;  Bender's  case,  id,  317;  U.  S.  vs.  Germaine,  99  U.  S. 
511.) 

2.  The  naked  question  is  presented,  therefore,  whether  the  claimant, 
as  assistant  clerk,  with  an  annual  salary  less  than  $2,500,  is  authorized 
to  receive  fees  as  referee. 
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This  question  ariKes  upon  the  following  provisions  of  law: 

"  Sec.  1763.  Ko  person  who  holds  an  office,  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two  thousand  five 
hundred  dollars,  shall  receive  compensation  for  discharging  the  duties 
of  any  other  office,  unless  expressly  authorized  by  law. 

"Sec.  1764.  Ko  allowance  or  compensation  shall  be  made  to  any 
oflBcer  or  clerk,  by  reason  of  the  discharge  of  duties  which  belong  to 
any  other  officer  or  clerk  in  the  same  or  any  other  Department ;  and  no 
allowance  or  compensation  shall  be  made  for  any  extra  services  wha^ 
ever,  which  any  officer  or  clerk  may  be  required  to  perform,  unless  ex- 
pressly authorized  by  law. 

'*Sec.  1765.  ^o  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or 
regulations,  shall  receive  any  additional  pay,  extra  allowance,  or  com- 
pensation in  any  form  whatever,  for  the  disbursement  of  public  money, 
or  for  any  other  service  or  duty  whatever,  unless  the  same  is  authorized 
by  law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation." 

The  act  of  June  20,  1874,  (18  Stats.,  101,  109,)  provides: 

"  That  •  •  •  hereafter  it  shall  be  unlawful  to  allow  or  pay  to  any 
of  the  persons  designated  in  this  act  any  additional  compensation  from 
any  source  whatever    *    •    *.?' 

The  assistant  clerk  of  the  Court  of  Claims  is  one  of  the  persons  des- 
ignated in  this  act.  (18  Stats.,  108.)  It  is  further  provided  in  the 
same  act: 

"Sec.  3.  That  no  civil  officer  of  the  Government  shall  hereafter 
receive  any  compensation  or  perquisites,  directly  or  indirectly,  from 
the  treasury  or  property  of  the  United  States  beyond  his  salary  or 
compensation  allowed  by  law:  Provided^  That  this  shall  not  be  con- 
strued to  prevent  the  employment  and  payment  by  the  Department  of 
Justice  of  district  attorneys  as  now  allowed  by  law  for  the  perform- 
ance of  services  not  covered  by  their  salaries  or  fees."  (See  Rev. 
Stats.,  1835.) 

0.  There  has  been  some  contrariety  of  opinion  as  to  the  proper  rule 
of  construction  applicable  to  these  statutes.  (Audit  case,  1  Lawrence, 
Compt.  Dec.,  44;  Herndon's  case,  /d.,  51;  Bender's  case,  Id.j  325.) 

6.  The  Attorney-General,  in  an  opinion,  June  11, 1877,  (15  Op.,  307,) 
said  of  sections  1763, 1764,  and  1765  of  the  Revised  Statutes: 

"The construction  which  has  been  given  to  these  statutes  ^especially 
in  the  case  of  Converse  vs.  The  United  States,  21  How.,  4o3)  is  that 
the  intent  atid  effect  of  them  is  to  forbid  officers  holding  one  office  to 
receive  compensation  for  the  discharge  of  duties  belonging  to  another, 
or  additional  pay,  extra  allowance,  or  compensation  for  such  other  ser- 
nees  or  duties  where  they  hold  the  commission  of  but  a  single  office, 
and,  by  virtue  of  that  office,  or  in  addition  to  the  duties  of  that  office, 
liave  assigned  to  them  the  auties  of  another  office.    •    *    •  • 

"The  evil  intended  to  be  guarded  against  by  these  statutes  was  not 
so  much  plurality  of  offices  as  it  was  additional  pay  or  compensation 
H.  Ex.  Doc.  219 2 
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to  an  officer  holding  but  one  office  for  performing  additional  duties,  or 
the  duties  properly  belonging  to  anotlier." 

In  the  annual  report  of  the  First  Comptroller  for  the  fiscal  year  end- 
ing June  30,  1879,  he  says: 

"It  has  been  steadily  held  under  these  several  provisions  that  to  no 
officer  or  clerk  performing  additional  services  in  the  same  line  of  duty 
or  performing  duties  which  belong  to  another  officer  or  clerk,  can  an 
extra  allowance  or  compensation  be  made  for  such  additional  service.^ 

c.  Section  1763  of  the  Revised  Statutes  does  not  touch  the  question 
in  this  case.  It  relates  only  to  an  officer  who  discharges  "the  duties 
of  any  other  office^  than  the  one  he  holds.  The  officer  who  is  claimant 
now  is  not  asking  pay  for  discharging  the  duties  of  any  other  office. 
(Herndon's  case,  1  Lawrence,  Compt.  Dec,  48.) 

Section  1764  does  not  touch  the  question  in  this  case,  because  the 
services  performed  as  referee  were  not,  within  the  words  of  the  section^ 
"  extra  services  *  •  •  which  any  officer  or  clerk  may  be  required  to 
perform." 

The  services  as  referee  were  in  no  sense  attached  to  the  office  of 
assistant  clerk,  or  required  of  the  claimant  because  he  was  such.  (Hem- 
don's  case,  1  Lawrence,  Compt.  Dec,  48.) 

The  claimant  is  clearly  prohibited  from  receiving  payment  for  ser- 
vices as  referee  by  section  1765  of  the  Revised  Statutes,  and  by  the  act 
of  June  20,  1874.     (18  Stats.,  101,  109.) 

These  pro\isions  have  been  construed  in  cases  which  in  principle 
determine  the  question  now  presented.  (Reporter's  case,  1  Lawrence, 
Compt.  Dec,  307;  Wade's  case,  id.,  302;  Bender's  case,  Id.^  317;  Hern- 
don's  case.  Id,,  45;  10  Op.  Att.-Gen.,  439,  446.) 

There  is  an  appropriation  to  pay  for  services  of  referees,  and  to  that 
extent  the  requirements  of  the  last  clause  of  section  1766  are  met,  but 
the  other  condition  of  said  clause  does  not  exist;  that  is,  "the  appro- 
priation therefor"  does  not  "explicitly  state  that  it  is  for  such  •  •  • 
compensation"  of  an  officer.    The  cases  cited  sustain  this  view. 

The  opinion  of  the  Attorney-General  of  February  7,  1877,  (15  Op.^ 
608,)  has  not  been  overlooked.  It  holds  that  where  a  given  service 
is  "required  by  law,  but  not  of  any  particular  official,  and  compenssr 
tion  therefor  is  fixed  by  competent  authority ,  and  is  appropriated,"  pay- 
ment may  be  made  to  an  officer. 

In  Converse  vs,  U.  S.,  21  How.,  473,  the  court  say,  in  effect,  that,  in 
the  case  of  such  services,  an  officer  cannot  be  paid  unless  the  remu- 
neration for  them  is  ^'fi^ed  by  law,^ 

Not  only  the  right  of  officers  to  expend  contingent  funds,  but  also 
the  authority  given  by  many  general  appropriations,  enable  them,  in 
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their  discretion^  to  select  agents  and  fix  compensation.  That  is  ^^compe- 
tent authority.'^  To  hold  that  extra  compensation  maj"  be  fixed  in 
amount  by  such  "competent  authority"  of  a  court  would  seem  to  de- 
feat the  whole  purpose  of  the  statute.  No  payment  can  be  made  in  any 
case  imless  the  amount  is  fixed  by  "competent  authority." 

If.  ill  every  caxe  where  services  are  (I)  authorized^  (2)  appropriated  for ^ 
and  (^)Jixtd  in  amount  by  sncli  ^^  competent  authority ^^  payment  can  be 
made,  what  claijs  of  cases  can  arise  in  which  officers  cannot  obtain 
extra  or  additional  compensation!  None  will  be  excepted;  the  whole 
purpose  of  the  law  would  be  defeated. 

And  the  act  of  June  20,  1874,  (18  Stats.,  101,  109,)  is  entitled  to  con- 
sideration in  this  matter,  which  did  not  affect  the  question  decided  in 
15  Op.,  608. 

There  has  been  a  legislative  construction  of  section  1765  of  the  Re- 
vised Statutes,  in  accordance  with  principles  herein  stated.  (Reporter's 
case,  1  Lawrence,  Compt.  Dec,  312 ;  see  Rev.  Stats.,  215,  235,  393,  416, 
440;  18  Stats.,  101;  20  Stats.,  198.) 

It  may  be  suggested  that  the  fees  of  referees  are  not  paid  from  the 
Treasury  of  the  United  States. 

If  they  were  paid  from  taxes  collected  from  the  people  of  the  District 
of  Columbia,  these  are  levied  and  collected  under  the  authority  of  the 
United  States,  and  by  force  of  laws  enacted  by  Congress.  The  prohi- 
bitions against  extra  compensation,  by  their  terms,  object,  spirit,  and 
policy,  are  all  aimed  against  the  right  to  extra  allowances  paid  from 
any  source  under  the  authority  of  the  National  Government. 

As  a  matter  of  law  and  fact,  the  fees  of  the  referee  are  to  come  from 
the  Treasury  of  the  United  States,  The  act  which  makes  the  appropri- 
ation to  pay  them  has  been  cited  above,  and  shows  that  this  is  the  fact. 
(Act  June  4, 1880,  21  Stats.,  162,  sec.  2.)» 

And  by  the  act  of  June  11, 1878,  (20  Stats.,  104,)  one-half  of  the  fees 
of  referees  is  paid  from  revenues  of  the  United  States.    (Richey's  case, 
1  Lawrence,  Compt.  Dec.,  90.) 
•  The  claim  made  by  Mr.  Randolph  cannot  be  paid. 

Treasury  Department, 

First  Comptroller'' s  Office^  January  5,  1881. 

•  Note— By  the  act  of  March  3, 1881,  * '  to  provide  for  the  expenHes  of  the  governmen  t 
of  the  District  of  Columbia  for  the  year  eDcliug  June  thirtieth,  eighteen  hundred  and 
eighty-two,  and  for  other  purposes,"  (21  Stats.,  458,  464,)  Congress  appropriated — 

"For  payment,  upon  onler  of  the  Court  of  Claims,  of  referees  api)ointed  by  snid 
coart,  under  the  act  approved  June  sixteenth,  eighteen  hundred  and  eighty,  two 
thooBand  donars." 
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IN  THE  MATTEE  OF  THE  EIGHT  OF  THE  SEGEETAEY  OF 
WAE  TO  IMPOSE  UPON  A  OLEEK  THE  DUTIES  OF  A  SU- 
PEEINTENDENT  OF  GONSTEUGTION,  SUSPEND  HIS  EEG- 
ULAE  SALAEY,  AND  FIX  HIS  GOMPENSATION  AS  SUCH 
SUPEEINTENDENT  AT  A  HIGHEE  EATE  THAN  THAT  OF 
HIS  GLEEKSHIP -EVELETH'S  CASE. 


1.  Where  an  appropriation  act  charges  the  head  of  a  Department  with  the  duty  of 

repairing  a  building,  but  does  not  specifically  provide  for  agents  to  superintend 
the  work,  or  disburse  the  appropriation,  such  head  of  a  Department  has  implied 
authority  to  appoint  the  necessary  agents  to  perform  these  duties. 

2.  Such  head  of  a  Department  may  appoint  as  such  special  agent  a  clerk  in  his  De- 

partment, who,  during  the  time  he  is  employed  as  such,  may  receive  his  salary 
as  clerk,  but  cannot  lawfully  be  paid  compensation  for  services  as  agent. 

3.  A  special  agent^  appointed  for  either  of  the  purposes  named,  is  not  by  virtue  of 

such  appointment  an  officer. 

4.  The  offi^^e  of  ** disbursing  clerk''  is  created,  and  the  saliry  thereof  fixed,  by  law. 

But  the  position  of  special  agent,  '* charged  with  the  duty  of  disbursing  public 
moneys,"  is  not  creat^id,  nor  is  any  salary  prescribed,  by  law,  and  hence  it  is 
not  an  office. 
6.  The  head  of  a  Department  can,  by  virtue  of  section  161  of  the  Revised  Statutes, 
give  a  clerk  leave  of  absence  without  pay,  but  cannot,  without  the  assent  of  a 
clerk,  deprive  him  of  his  right  to  salary, 

6.  While  a  person  continues  to  hold  the  office  of  clerk,  and  consents  that  his  salary 

be  suspended  for  a  time  by  the  head  of  a  Department,  he  does  not  thereby  be- 
come entitled  to  extra  compensation  for  services  the  payment  of  which  is 
prohibited  by  section  17G5  of  the  Revised  Statutes. 

7.  The  case  of  The  Unit^id  States  rs.  Jones,  18  How.,  93,  considered. 

8.  When  the  law  vests  an  officer  with  a  particular  power,  to  be  exercised  or  not,  in 

his  discretion,  and  authorizes  him  to  examine  and  decide  on  facts  essential  to  the 
exercise  of  this  discretiou,  his  decision  is  generally  conclusive,  unless  there  be 
some  other  law  giving  other  officers  a  right  to  revise  his  decision.  But  this  princixile 
has  no  application  to  the  accounting  officers  who  are  charged  with  a  duty  to 
examine  and  pass  upon  claims  against  the  United  States.  Such  duty  is  not 
discretionary y  but  imperative.  Hence,  when  officers  other  than  the  accounting 
officers  of  the  Treasury  Department  are  intrusted  with  the  decision  of  ques- 
tions affecting  the  i)ayment  of  claims,  their  decision  is  subject  to  review  and 
control  by  the  proper  accounting  officers,  by  express  provision  of  law.  (Rev. 
Stats.,  191,  269,  277.) 

9.  These  classes  of  cases  illustrate  the  rule  of  construction,  verba  generalia  restringuntar 

ad  hdbilitatem  rei  vet  personam. 
10.  The  cases  of  Martin  vs,  Mott,  12  Wheat.,  19,  and  Allen  vs.  Blunt,  3  Story,  C.  C,  74  .% 
distinguished  in  principle  from  those  caoes  in  which  the  allowance  of  claims  by 
certain  officers  is  by  law  subject  to  revision  by  the  accounting  officers  of  the 
Treasury  Department.     Kaufman  vs.  United  States,  96  U.  S.,  567,  considered. 
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II.  When  executive  officers  who  are  not  accounting  officers  allow  an  account  in  favor 
of  a  claimant,  the  accounting  officers  are  autliorized  to  determine  whether  the 
officer  so  making  an  allowance  had  jurisdiction,  and  to  reject  or  modify  it 
unless  their  allowance  is  ma-de  conclusive  by  express  provision  of  law. 

On  the  1st  of  July,  1880,  the  Secretary  of  War  addressed  a  letter  to 
Jaiues  Eveleth,  as  follows: 

**In  the  appropriation  for  sundry  civil  exi)ense8  of  the  Government 
for  the  fiscal  year  ending  June  30,  1881,  is  the  following  provision: 

***To  enable  the  Secretary  of  War  to  cause  to  be  constructed  a  lire, 
proof  roof  for  the  building  on  the  corner  of  Seventeenth  and  F  streets- 
twenty -five  thousand  one  hundred  and  seventy-eight  dollars  and  four- 
teen cents,  or  so  much  thereof  as  may  be  necessary.'  (Act  of  June  16, 
1880,  21  Stats.,  260.) 

''In  order  to  carry  out  the  design  of  this  section,  the  sum  therein  ap- 
propriate<l  will  be  placed  in  your  hands  for  the  construction  of  the  fire- 
proof roof  for  Winder's  Building,  as  provided  for  in  the  above-named 
section;  and  you  will  take  such  steps  as  may  be  necessary,  with  the 
a])proval  of  the  Secretary  of  War,  to  advertise  and  make  contracts 
with  the  lowest  bidder  for  the  work." 

On  the  21st  of  July,  1880,  the  Secretary  of  War  addressed  another 
letter  to  Mr.  Eveleth,  as  follows: 

•*As  the  assignment  to  you  of  direction  and  superintendence  of  the 
work  of  putting  the  fire-proof  roof  on  the  Government  building  at  the 
corner  of  Seventeenth  and  F  streets,  and  of  disbursing  the  appropria- 
tion of  $25,178iV5  made  by  act  of  June  IG,  1880,  for  that  purpose,  will 
l»n)bably  leave  you  but  little  time,  during  the  progress  of  that  work, 
for  attention  to  your  duties  as  cleric  in  the  office  of  the  Chief  of  Unfji- 
mrs;  and,  in  consideration  of  the  requirements  of  law  that  you  enter 
into  bond  for  faithful  accountability  for  the  public  money  to  be  from 
time  to  time  advanced  you  from  the  Treasury,  ypur  salary  cw  clerkj  as 
well  a«  your  salary  as  superintendent  of  Winder^s  Building,  will,  for  such 
time,  be  suspended,  and  you  will  be  allowed,  instead  thereof,  thtee  hun- 
dred dollars  per  month,  for  the  service  above  referred  to,  from  the  date 
of  yoor  assignment  to  it  to  the  time  of  its  conclusion,  to  be  paid  out  of 
Ih  appropriation  for  the  construction  of  the  roof 

**You  will  please  tile  the  requisite  bond,  in  the  sum  of  $10,000,  with- 
out delay." 

On  the  20th  of  IS^ovember,  1880,  "James  Eveleth,  superintendent  of 
the  building  on  the  corner  of  Seventeenth  and  P  streets,"  (Winder's 
Building,)  filed  his  account  of  receipts  and  disbursements,  in  which  he 
<Te<lits  himself  with  three  hundred  dollars  compensation  for  each  of 
the  months  of  July,  August,  and  September,  1880. 

The  papers  are  submitted  informally  by  the  First  Auditor  to  the 
First  Comi)troller,  to  decide  whether  the  three  credits  of  three  hundred 
<lollars  each  can  be  allowed. 
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Decision  by  William  Lawrence,  First  Comptroller  : 

On  behalf  of  tlie  disbursing  agent  it  has  been  suggested,  that  it 
would  have  been  competent  for  the  Secretary  of  War  to  entitle  Mr. 
Eveleth  to  the  compensation  fixed  for  his  services  as  superintendent  of 
construction  by  removing  him  for  the  time  being  from  his  clerkship, 
and  then  appointing  him  special  disbursing  agent  and  superintendent 
of  construction;  and  that  the  credit  should  be  allowed  upon  the  prin- 
ciples laid  down  by  the  Supreme  Court  in  the  case  of  The  United  Sta-tes 
V8,  Jones,  18  Howard,  92. 

The  Secretary  of  War  was,  by  the  act  of  June  16, 1880,  charged  with 
the  duty  of  constructing  a  fire-proof  roof  on  "Winder's  Building,"  in 
Washington.  As  the  act  did  not  give  specific  directions  as  to  the 
mode  of  executing  it,  or  provide  for  the  appointment  of  subordinate 
officers  or  agents  for  the  purpose  of  the  appropriation,  the  whole  mat- 
ter was  left  to  the  discretion  of  the  Secretary  of  War,  subject,  however, 
to  the  restrictions  and  limitations  of  other  laws. 

He  could,  by  virtue  of  that  a<5t,  as  he  properly  did,  appoint  a  special 
agent,  to  be  "charged  with  the  disbursement  of  public  moneys,"  stihject 
to  the  law  which  required  such  agent  to  give  bond.  (Rev.  Stats.,  161, 
183,  3614;  Birch's  case,  1  Lawrence,  Compt.  Dec.,  154;  Inspectors'  case, 
W.,  201;  Bender's  case,  Id.,  317.) 

He  might  properly  appoint  a  clerk  in  his  office  as  such  special  agent, 
and  permit  him  to  continue  to  receive  the  salary  of  his  office  as  such, 
but  the  clerk — the  man  so  appointed  agent — while  he  continued  to  be 
clerk,  would  be  subject  to  the  prohibition  of  section  1765  of  the  Re- 
vised Statutes,  and  of  other  laws,  against  receiving  any  pay  for  such 
services  as  such  special  agent  other  than  his  salary  as  clerk. 

This  prohibition  has  already  been  so  fully  discussed  that  it  is  only 
necessary  to  refer  to  decided  cases.  (Reporter's  case,  1  Lawrence, 
Compt.  Dec,  307;  Wade's  case,  Id.,  302;  Bender's  case.  Id.,  317;  Hern- 
don's  case,  Id.,  45;  Randolph's  case,  ante,  12.) 

Under  the  act  of  June  16, 1880,  the  Secretary  of  War  very  properly 
devolved  upon  Mr.  Eveleth  two  classes  of  duties — those  of  a  special 
agent  "  charged  with  the  disbursement  of  public  moneys,"  and  those 
of  superintendent  of  construction. 

In  neither  one  of  these  positions  was  he  an  offix^er. 

The  statute  distinguishes  between  " di«&Mr*in^  c/erfo^and  ''^special 
agents'^  who  are  "charged  with  the  disbursement  of  public  moneys." 
A  disbursing  clerk  is  an  officer.  His  office  is  created  and  salary  fixed 
by  law.     (Rev.  Sttits.,  176,  201,  215,  235,  351,  393,  416,  440.) 

A  special  agent  is  equally  authorized  by  law — "charged  with  the 
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disbursement  of  public  moneys.''  Thus,  section  3614  of  the  Revised 
Statutes  (the  provision  of  which  is  taken  from  section  14  of  the  act  of 
August  4,  1854,  10  Stats.,  573)  provides  that— 

*'  Whenever  it  becomes  necessary  for  the  head  of  any  Department  or 
oflSce  to  employ  special  agents,  other  than  officers  of  the  Army  or  Navj, 
who  may  be  charged  with  the  disbursement  of  public  moneys,  such 
a^jeuts  shall,  before  entering  upon  duty,  give  bond  in  such  form  and 
with  such  security  as  the  head  of  the  Department  or  oflSce  employing 
them  may  approve." 

This  provision  does  not  give  authority  to  appoint  a  special  agent — it 
only  declares  what  shall  be  done  when  under  an  appropriation  act,  or  by 
virtue  of  express  or  implied  power,  the  head  of  a  Department  may  find 
it  necessary  to  api)oint  such  agent.  (Birch's  case,  1  Lawrence,  Oompt. 
Dec.  156.) 

The  special  agent  charged  with  this  duty  is  not  an  officer.  (Bender's 
ease,  1  Lawrence,  Compt.  Dec.,  317,  391.) 

.  While  Mr.  Eveleth  acted  as  special  agent,  and  as  superintendent  of 
construction,  he  held  also,  as  he  had  a  right  to  hold,  two  offices — he 
was  clerk  in  the  office  of  the  Chief  of  Engineers  and  superintendent  of 
Winder's  Building. 

Both  these  offices  were  created  by  law.    (Rev.  Stats.,  215.) 

He  did  not  resign  either  of  these  offices ;  he  was  not  removed  ;  his 
abiUty  and  experience  were  such  that  the  War  Department  could  not 
properly  dispense  with  his  services. 

The  instructions  of  the  Secretary  of  War  to  him  recognize  him  as 
occupying  both  officer.  They  show  that  it  was  expected  that  he  would 
devote  to  them  'f  but  little  time  during  the  progress  of"  the  work  to 
which  he  was  assigned. 

It  may  possibly  be  immaterial  whether  he  devoted  any  time  to  either 
of  the  offices.  He  held  the  offices,  and  was  entitled  to  the  salary  of 
each. 

His  instructions  informed  him  that  his  salary  as  clerk  and  as  super- 
intendent of  Winder's  Building  would  »^  be  suspended  "  while  engaged 
in  superintending  the  construction  of  the  roof  and  in  disbursing  the 
appropriation  therefor. 

The  Secretary  of  War  could  give  Mr.  Eveleth,  as  clerk,  leave  of  ab- 
sence without  pay.    (Bender's  case,  1  Lawrence,  Compt.  Dec,  317.) 

Whether  he  could  suspend  the  salary  of  a  clerk,  with  the  consent  of 
the  latter,  it  is  not  necessary  to  decide ;  or  whether  a  suspension,  as- 
sented to  under  a  mistake  of  law,  would  defeat  the  right  to  salary^  is 
not  now  material. 

The  Secretary  of  War  certainly  could  not,  without  the  consent  of  a 
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clerk,  suspend  his  right  to  a  salary.  He  cannot  suspend  a  law  or  deny 
a  right  given  by  law. 

Section  1765  of  the  Revised  Statut-es  imposes  its  prohibition  against 
extra  pay  to  officers,  without  regard  to  the  amount  or  suspension  of 
the  salary,  or  to  the  question  whether  or  not  they  have  a  leave  of  ab- 
sence without  pay,  as  they  may  have  by  virtue  of  section  161  of  the 
Re\ised  Statutes.    (See  Rev.  Stats.,  40,  41,  1742.) 

To  permit  exceptions  for  such  cases  would  defeat  the  whole  policy  of 
section  1765.     (Bender's  case,  1  Lawrence,  Compt.  Dec,  317.) 

The  sole  question  to  be  determined,  in  view  of  what  has  been  stated, 
is  this :  Can  an  officer,  for  services  not  connected  with  his  office,  be 
lawfully  paid  compensation  fixed  in  amount  at  the  discretion  of  the 
head  of  a  Department,  when  such  services  are  lawfully  rendered  by 
direction  of  such  head  of  a  Department  f 

The  prohibition  contained  in  section  1765  of  the  Revised  Statutes  is 
as  follows : 

"  No  officer  in  any  branch  of  the  public  service,  or  jxny  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall 
receive  any  additional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  duty  whatever,  unless  the  same  is  authorized  by  law,  and  the 
api)ropriation  therefor  explicitly  states  that  it  is  for  such  additional 
pay,  extra  allowance,  or  compensation." 

If  even  the  position  of  special  agent  for  disbursing  money  were  an 
office^  which  it  is  not,  the  compensation  now  claimed  could  not  be  allowed. 
It  does  not  appear  what  part  of  it  is  for  disbursing  money y  or  what  part 
for  superintending  the  construction  of  a  roof,  &c.  The  larger  part 
would  necessarily  be  for  the  latter  service,  and  the  compensation  for 
this  would  be  excluded  because  of  the  incumbency  of  any  one  of  the 
three  offices  mentioned,  including  the  special  agency  as  an  office. 

It  is  suggested  that  the  decision  of  the  Secretary  of  War  on  the 
question  of  the  right  to  the  compensation  is  final. 

This  is  a  mistiike.  No  officer  can  make  a  payment  legal  which  is 
expressly  prohibited  by  law,  as  this  is. 

An  order  of  the  Secretary  of  War,  in  form  giving  a  right  to  such 
extra,  but  prohibited,  compensation,  would  be  ultra  viresy  and  void. 

The  ca.se  of  The  United  States  vs,  Jones,  (18  IIow.,  93,)  in  no  way  con- 
flicts with  the  views  above  presented. 

That  case  maj^  possibly  be  supposed  to  assert  the  principle  that  the 
action  of  the  head  of  a  Department  in  the  allowance  of  a  claim  is  gen- 
erally conclusive  on  accounting  officers,  and  to  recognize  the  right  of 
the  hesul  of  a  Department  to  modify  balances  certified  by  a  Comptroller. 
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Tliis  latter  right  was  at  one  time  asserted.  (Bender's  case,  1  Lawrence^ 
Gompt  Dec.,  a31 ;  10  Op.  Att.-Gen.,  237.) 

But  the  act  of  March  30,  1868,  now  section  191  of  the  Revised  Stat>^ 
utes,  which  is  simply  declaratory  of  the  law  as  it  always  was,  removes 
all  doubt  upon  this  latter  question,  and  maintains  the  authority  of  ac- 
counting officers.  The  Jones  case  is  one  in  which  the  court  were 
divided  in  opinion,  and  the  reasoning  of  the  two  dissenting  justices  ha» 
great  force.  But  the  case  itself,  when  properly  considered,  gives  na 
color  to  the  claim  that  the  action  of  the  head  of  a  Depai'tment  is,  on 
snch  questions  as  that  now  presented,  conclusive  on  accounting  officers. 
This  has  been  elsewhere  fully  shown.  (1  Lawrence,  Compt.  Dec,  Ap- 
l>endix,  ch.  XII,  p.  531.) 

There  is  a  class  of  cases  which,  in  this  connection,  it  may  be  proper 
to  notice. 

Thus,  in  Allen  vs.  Blunt,  3  Story's  Circuit  Court  Reports,  742,  it  ia 
laid  down,  as  a  general  rule,  that — 

"  Where  a  ])articular  authority  is  confided  in  a  public  oflBcer^  to  bO" 
exercised  in  his  discretion  upon  an  examination  of  facts,  of  which  he  i& 
made  the  appropriate  judge,  his  decision  upon  these  facts  is,  in  the  ab- 
sence OF  ANY  CONTROLLING  PROVISIONS,  absolutely  couclusivc  as  to 
the  existence  of  those  facts." 

The  case  of  The  United  States  vs.  Jones,  18  How.,  93,  may,  in  some 
of  its  jvsiJects,  i)erhaps,  be  classed  with  these.  (Martin  vs.  Mott,  12 
Wheat.,  19,  and  sun<lry  cases  cited  in  Bender's  case,  1  Lawrence,  Compt. 
Dee.,  339.)  But  the  lyrinciple  if^tnted  in  those  cases  has  no  application 
to  au  otficer  charged  with  a  duty  to  examine  and  allow  or  disallow 
claims.    Suc^h  duty  is  not  discretionary ;  it  is  iinperatwe. 

But  it  is  to  be  observed  that  the  principle  above  stated  is,  that  the 
<lecisiou  of  an  officer  is  only  conclusive  '*  in  the  absence  of  any  controlling 
provisions,^ 

Here  there  are  two  controlling  provisions — section  17G5  of  the  Ke- 
vised  Statutes,  which  controls  the  Secretary  of  War;  and  the  provisions 
of  law  wliich  give  the  accounting  officers  of  the  Treasury  a  right  to  re- 
vise the  allowances  and  decisions  of  the  Secretary  of  War.  (Rev. 
JStats.,  191,  269,  277.) 

In  the  ciise  of  Kaufman  vs.  U.  S.,  (90  U.  S.,  567,)  and  in  the  Green- 
castle  Bank  case,  ( 15  Cc.  Cls.,  229,)  no  allusion  is  made  to  these  sections; 
nor  does  either  of  them  discuss  all  the  points  presented  in  House  Ex. 
Doc.  No.  27,  2d  Sess.  45tli  Cong.,  43.  (See  Wells's  Res  Adjudicata  and 
Stare  Decisis,  sec.  485;  Kilbourn  vs.  Thompson,  Sup.  Ct.  U.  S.,  Oct. 
term,  1880.)  Those  cases  rest  on  sections  3220  of  the  Revised  Statutes, 
taken  originally  from  the  act  of  June  30,  1864,  section  44,  which  pro- 
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vided  a  mode  of  making  the  decision  of  an  oflScer  final.  (13  Stats.,  240.) 
\\\  those  cases  no  allusion  is  made  to  the  repeal  of  that  provision.  (Act 
March  3, 1865, 13  Stats.,  483.)  But  those  cases  do  not  conflict  with  the 
principles  now  decided. 

Notwithstanding  the  law,  in  many  cases,  gives  oflScers  a  right  to 
judge  of  facts,  their  judgment  may  be  made  subject  to  revision. 

If  a  patent  for  land  be  issued  without  jurisdiction,  or  if  letters-patent 
for  a  patent-right  be  granted,  the  courts  have  authority  to  set  all  these 
aside  for  want  of  jurisdiction,  or  for  illegality  in  the  acts  of  the  officers 
issuing  them. 

If  the  officers  who  issue  land  patents  for  land  nor,  by  law  subject  to 
such  grant  decide  that  the  lands  are  subject  to  grant,  and  that  they 
have  jurisdiction  to  issue  patents,  their  decision  on  their  right  to  issue 
p.itents  is  not  conclusive.  This  has  always  beeu  so  held  in  every  court* 
(Minter  vs.  Crommelin,  18  How.,  87 ;  U.  S.  vs.  Schurz,  Sup.  Ct.  U.  S., 
Oct.  term,  1880.) 

Hence,  when  an  officer  who  is  not  an  accounting  officer  is  authorized 
to  allow  an  account,  the  accounting  officers  of  the  Treasury  Depart- 
ment can  revise  his  decision  and  decide  whether  he  had  jurisdiction, 
and  reject  or  modify  his  allowance.  (Flack's  case,  1  Lawrence,  Compt. 
Dec.,  187 ;  Savings-Bank  case,  /d.,  194 ;  see  Bank  of  Greencastle  case, 
15  Ct.  Cls.,  229.) 

A  statute  could,  of  course,  be  so  drawn  as  to  take  from  the  usual 
accounting  officers  the  duty  to  audit  and  finally  certify  balances  due  a 
class  of  claimants  and  transfer  this  duty  to  other  officers,  or,  as  to  bal- 
ances certified  by  such  other  officers,  devolve  on  the  proper  accounting 
officers  mere  ministerial  duties ;  but  no  statute  so  hostile  to  the  general 
policy  of  legislation,  so  variant  from  usage,  and  carrying  a  re[)eal  by 
implication,  could  be  construed  as  giving  such  power,  except  by  words 
which  would  render  such  purpose  clear  beyond  reasonable  doubt.  (Rev. 
Stats.,  47,  48,  4646;  Seward's  case,  j)o«f,  59;  Special-Session  case,|)o«f, 
89;  Laugford's  case,  postj  269.) 

The  First  Auditor  is  advised  that  the  three  items  of  $300  each,  for 
which  credit  is  claimed,  should  be  disallowed.* 

Treasury  Department, 

First  Comptroller's  Office^  January  8,  1881. 

•This  claim,  having  been  rejected,  was  reconsidered  by  the  First  Comptroller^  and 
the  above  opinion  reaffirmed  in  a  decision,  which  see  in  3  Lawrence,  OouiptroUer's 
Decisions. 
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m  THE  MATTER  OF  THE  PAETT  TO  WHOM  CHECKS  FOE 
INTEEEST  DUE  TO  INFANTS  MAY  PEOPEELY  BE  DE- 
UVEEED  AND  PAID-INFANT'S  CASE. 


1.  When  Grovemment  bonds  are  registered  in  the  name  of  infants,  checks  issned  in 

payment  of  interest  thereon  should  he  delivered  and  paid  only  to  the  proper 
guardian  of  such* infant,  when  the  Secretary  of  the  Treasury  has  been  notified 
of  the  fact  of  infancy. 

2.  Neither  the  father  nor  mother  of  an  infant  has  the  right,  as  a  general  rule,  to  in- 

dorse or  collect  such  interest-checks. 

3.  The  guardian  of  an  infant,  in  order  to  indorse  and  collect  interest-checks,  is  re- 

quired to  file  with  the  First  Auditor  evidence  (1)  of  guardianship,  (2)  that  his 
authority  as  such  is  in  force,  and  (3)  of  the  identity  of  his  ward  as  the  payee  in 
the  bonds. 

4.  The  Government  is  not  liable  to  refund  to  an  infant,  on  his  arriving  at  the  age  of 

majority,  money  paid  to  him  on  his  indorsement  of  interest-checks  during  his 
minority,  when  the  Secretary  of  the  Treasury  has  not  been  notified  of  the  fact  of 
infancy.  , 

5.  Whether  the  Government  is  liable  after  notice  of  the  fact  of  infancy — qaceret 

6.  When  minors  are  lawfully  in  the  public  service,  payment  of  compensation  to  them 

for  such  service  is  valid. 

On  the  26th  January,  1881,  the  Assistant  Treasurer  of  the  United 
States  at  Philadelphia  addressed  a  letter  to  the  First  Auditor  of  the 
Treasury  Department,  saying  that  in  a  letter  from  the  Secretary  of  the 
Treasury,  dated  July  5, 1871,*  instructions  were  given  that  "  a  minor 
may  not  receipt  for  interest  on  registered  bonds  standing  in  his  own 
name.^ 

He  adds: 

^^Some  interest-checks  in  favor  of  children,  indorsed  with  their  indi- 
vidttal  names  by  a  parent,  having  lately  been  presented  at  this  office 
for  payment,  I  will  thank  you  to  inform  me  if  the  ruling  above  men- 
tioned is  still  in  force,  and,  if  so,  what  method  may  be  employed  to 
obviate  the  difficulty  in  which  the  holders  of  these  bonds  are  placed." 

This  letter  was  referred,  January  28,  1881,  by  the  First  Auditor,  to 
the  First  Comptroller  for  his  decision. 


•  The  letter  was  as  follows  : 

Trkasi'ry  Department,  July  5,  1871. 

Sir:  Your  letter  of  the  3d  instant  is  received. 

A  minor  has  not  the  right  to  receipt  for  interest  on  registered  stock  standing  on 
•cbedole  in  his  own  name;  hut  where  the  stock  stands  in  name  of  an  adult,  a  minor 
niay  receipt  for  the  interest,  provided  he  he  constituted  an  attorney  for  such  purpose 
by  the  adult. 

Very  respectfully, 

J.  F.  HARTLEY, 

Acting  Secretary. 
Assistant  Treasurer  U.  S.,  Ph'da,,  Pa,  . 
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Dbcision  by  William  Lawrence,  First  Comptroller  : 

The  interest  on  registered  bonds  is  paid  by  checks j  (Rev.  Stats.,  3593, 
3644,)  in  the  form  following: 

;  Washington.  February  1,  1881. 

[Vignette.]  FUNDED   LOAN   OF    1881. 

INTEREST  AT  5  PER  CENT. 

I  Treasurer  of  the  United  States^  Assistant  TreasurcTf  or  Designated  Depos- 
itary : 

Pay  to  John  Smith,  or  order,  yqts  dollars,  for  three  months' 

interest  due  ,  ,  on  § registered  stock,  and  charge 

,  amount  in  general  account  with  the  Treasurer,  U.  S. 
[Number.]    ,  A.  U.  WYMAN, 

'  I Assistant  Treas^r,  U,  S. 

(See  Rev.  Stats.,  300,  306,  307, 308,  3418,  3593, 3644,  3645,  3646,  3G47, 
4046,  4765,  4770,  5208,  5413,  5414;  Rhawn's  ca«e,  1  Lawrence,  Cooipt. 
Dec.,  109;  Moyer's  case,  2d.,  116.) 

Apparently,  the  title  of  an  interest-check  drawn  payable  to  the  order 
of  an  infant  is  in  him,  and  technically  he  is  invested  with  the  naked 
legal  title.  There  are  cases  which  hold  that  "an  infant  may  indorse  a 
bill  or  note  made  payable  to  him  or  order,  so  far,  at  least,  as  to  enable 
the  indorsee  to  recover  against  the  drawer,  acceptor,  or  maker,  who, 
by  undertaking  to  pay  to  him,  or  to  his  order,  are  estopped  to  deny  his 
capacity  to  order  payment  to  be  made  to  the  indorsee."  (1  Daniel,  Neg. 
Inst.,  181,  sec.  227;  Nightingale  vs,  Withington,  15  Mass.,  272;  Frasier 
vs.  Massey,  14  Ind.,  3«52;  Hardy  vs.  Waters,  38  Maine,  450;  Grey  vs. 
Cooper,  3  Doug.,  65,  [1782;]  Taylor  vs.  Croker,  4  Esp.,  187,  [1803;] 
Jones  vs.  Darch,  4  Price,  300,  [1817 ;]  Drayton  vs.  Dale,  2  B.  &  C,  293; 
2  Dow.  &  Ry.,  534,  [1823;]  Chitty  on  Bills,  [^20,]  26-29;  Story  on  Notes, 
sec.  80;  Story  on  Bills,  sec.  85;  Thomson  on  Bills,  134,  135;  Byles  on 
Bills,  Sharswood's  ed.,  [•OO,]  140;  Edwards  on  Bills,  246;  IPars.  Oont., 
6th  ed.,  330;  Dulty  vs.  Brownfield,  1  Barr,  497.) 

But  if  this  be  so  as  between  natural  persons,  it  does  not  follow  that 
the  same  rule  must  apply  to  the  Government,  since  the  principle  of 
estoppel  does  not  generally  apply  to  it.  (Herman  on  Estoppel,  sees. 
130,  219;  Johnson  vs.  U.  S.,  5  Mason,  425;  U.  S.  vs.  Primrose,  Gilp.,  58; 
Vt.  vs.  Society,  &c.,  2  Paine,  545.) 

It  is  not  necessary  now  to  decide  on  the  rights  of  the  indorsee  of  an 
infant,  or  to  determine  the  duty  of  the  Government  arising  thereon. 

It  has  been  said  that,  "  if  the  indorsee  of  an  intVmt  payee  is  paid,  the 
infant  cannot  avoid  his  indorsement,  because  he  cannot  restore  the 
maker  of  the  bill  or  note  to  the  same  condition  as  before."  (1  Pars. 
Cont.,  6th  ed.,32l,  note  (0;  Dulty  vs.  Brownfield,  1  Barr,  497;  Willis 
vs.  Twambly,  13  Mass.,  204;  Nightingale  vs.  Withington,  15  Mass.,  272.) 
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Whatever  may  be  the  result  as  to  the  question  of  the  liability  of  the 
Government  on  an  interest-check  indorsed  by  an  infant  to  a  bond  fide 
holder,  it  is  better  to  avoid  any  complication,  by  sending  such  check 
only  to  the  proper  guardian,  to  whom  payment  should  be  made. 

It  is  said  by  Daniel  that,  "  as  a  general  rule,  payment  [of  notes  and 
bills]  should  be  made  to  his  [an  infant's]  guardian,  and,  if  it  be  made 
to  the  infBXit  personally y  and  be  thereby  dissipated  and  lost,  the  payer 
would  not  oe  discharged.''  (1  Neg.  Inst.,  181,  sec.  227;  Phillips  vs, 
Paget,  2  Atk.,  80;  2  Kent,  Com.,  230;  Schouler's  Domestic  Relations, 
4;i5,  462;  Genet  vs,  Tallmadge,  1  Johns.  Ch.,  3;  Jackson  vs.  Sears,  10 
Johns.,  435;  Eichelberger's  appeal,  4  Watts,  84;  Swan  ts.  Dent,  2  Md. 
Ch.,  Ill ;  Crenshaw  vs.  Crenshaw,  4  Rich.  Eq.,  14;  Chapman  vs.  Tib- 
bits,  33  X.  Y.,  289;  Smith  vs.  Bean,  8  X.  H.,  15;  Shepherd  vs.  Evans, 
0  Ind.,  260;  Somes  i;«.  Skinner,  16  Mass.,  348;  Longstreet  t?«.  Tilton, 
Coxe,  38;  Sillings  vs.  Bumgardner,  9  Gratt.,  273;  Brown  vs.  Brown,  5 
E.  L.  &  Eq.,567;  Savage  vs.  Dickson,  16  Ala.,  257;  Hill,  Trustees,  447, 
and  cases;  Caffrey  vs.  Darby,  6  Ves.,  488;  Powell  vs.  Evans,  5  Ves., 
839;  Leusen  vs.  Copeland,  2  Bro.  C.  C,  156;  Tibbs  vs.  Carpenter,  1 
Madd.,  298;  Caney  vs.  Bond,  6  Beav.,  486;  Chapman  vs.  Tibbits,  33  N. 
Y.,  289;  Smith  vs.  Debrell,  31  Texas,  239.) 

On  principle  and  authority,  when  an  interest-check  is  issued  to  an 
infant,  the  right  to  collect,  if  not  the  legal  title,  passes  by  operation  of 
law  to  his  guardian.  (Draft  case,  1  LawTence,  Compt.  Dec.,  23;  Saf- 
ford's  case,  Id.^  285.) 

In  some  cases  and  in  some  States  the  legal  title  and  right  of  action 
are  in  the  guardian,  while  in  others  they  are  in  the  infant,  but  subject 
to  the  control  of  the  guardian.  (Schouler's  Domestic  Eolations,  462 ; 
Pond  vs.  Curtiss,  7  Wend.,  45;  Truss  vs.  Old,  6  Band.,  556;  Bacon  vs. 
Taylor,  Kirby,  368;  Beecher  vs.  Crouse,  19  Wend.,  306;  Fuqua  vs. 
Hunt,  1  Ala.,  197 ;  Sutherland  vs.  Goflf,  5  Porter,  508 ;  Field  vs.  Lucas, 
21  Geo.,  447;  Jolliffe  vs.  Higgins,  6  Munf.,  3;  Baker  vs.  Ormsby,  4 
Scam.,  325;  Thacher  vs.  Dinsmore,  5  Mass.,  299;  Thomas  vs.  Bennett, 
56  Barb.,  197;  Barnet  vs.  Commonwealth,  4  J.  J.  Marsh.,  389;  Cars- 
kadden  vs.  McGhee,  7  Watts  &  Serg.,  140;  Hutchins  vs.  Johnson,  12 
Conn.,  376;  Hutchins  vs.  Dresser,  26  Maine,  76;  Hoare  vs.  Harris,  11 
HI.,  24;  Fox  vs.  Minor,  32  Cal.,  Ill;  Stratton's  case,  1  Johns.,  509; 
Totten's  ai)peal,  46  Pa.  St.,  301 ;  Winslow  vs.  Winslow,  7  Mass.,  96 ; 
Longmire  t?«.  Pilkington,  37Ala.,  296;  Mebane  vs.  Mebane,  66  N.  C, 
334;  Anderson  vs.  Watson;  3  Met.,  [Ky.,]  509;  Hines  vs.  Mullins,  25 
Geo.,  696.) 

The  parent  has  no  rights  over  the  child's  general  property.    (Schou- 
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ler's  Dom.  Rel.,  350;  Keeleri?«.  Fassett,  21  Yt.,  539  ;  Jackson  vs.  Combs, 
7  Cow.,  3G;  Miles  vs.  Boyden,  3  Pick.,  213;  Cowell  vs.  Daggett,  97 
Mass.,  434;  Kennaghara  vs.  McLaughlin,  3  Monr.,  30;  see  Seden's  ap- 
peal, 31  Conn.,  548.) 

If,  in  any  State,  the  parent  of  an  infant  may  by  law  be  authorized, 
without  other  guardianship,  to  collect  interest-checks,  the  right  to  do 
80  would  be  respected  on  production  of  evidence  of  the  law  and  other 
requisite  facts. 

The  guardian  is,  therefore,  generally  the  proper  person  to  make  the 
indorsement  and  collect  money  due  on  such  checks. 

For  this  purpose,  the  guardian  should  produce,  and  file  in  the  First 
Auditor's  office,  (1)  a  certified  copy  of  his  letters  of  guardianship,  or, 
if  there  be  none,  then  of  his  appointment,  with  evidence  that  he  has 
given  bond,  (State  vs.  Sloane,  20  Ohio,  327;  Maxsom  t?«.  Sawyer,  12 
Ohio,  195;)  (2)  exidence  of  the  identity  of  his  ward  as  the  infant  in 
whose  name  the  bonds  are  registered;  and  (3)  evidence  that  his  author- 
ity as  such  guardian  still  continues. 

This  latter  evidence  is  required,  because  (1)  it  may  not  be  otherwise 
known  whether  the  ward  has  reached  majority  or  died,  and  (2)  in 
some,  perhaps  most,  of  the  States  the  authority  of  guardians  ceases, 
and  especially  if  not  testamentary  guardians,  at  a  certain  age  of  the 
ward,  who.  on  reaching  it,  has  a  right  to  elect  a  person  to  be  duly  ai>- 
pointed  guardian;  and  (3)  the  marriage  of  a  female  ward  will,  under 
the  laws  of  some  of  the  States,  if  not  generally  at  common  law,  take 
from  the  guardian  the  right  to  collect  interest  and  vest  it  in  the  hus- 
band. (Barnett  vs.  Com.,  4  J.  J.  Marsh.,  389;  2  Bishop  on  Married 
Women,  525;  Nicholson  vs.  Wilbour,  13  Ga.,  467;  .Bartlett  vs.  Cowles,. 
15  Gray,  445;  Cumming's  appeal,  1  Jones,  Pa.,  272;  Ex  parte  Post,  47 
Ind.,  142;  Fegan  case,  45  Cal.,  147.) 

This  rule  is  doubtless  changed  in  some  of  the  States,  either  expressly 
or  by  the  effect  of  statutes  relating  to  the  property  of  married  women. 

When  the  age  is  reached  which  gives  the  infant  a  right  to  select  a 
guardian,  the  authority  of  the  former  guardian  ceases,  and  his  acts 
thereafter  will  not  bind  the  ward.    (Perry  vs.  Brainard,  11  Ohio,  442.) 

The  evidence  is  to  be  filed  in  the  office  of  the  First  Auditor.  This 
officer  reports  the  United  States  Treasurer's  accounts  quarterly  to  the 
First  Comptroller,  who,  in  adjusting  them,  is  required  to  pass  upon  the 
validity  of  the  vouchers. 

The  evidence  should  show  how  long  the  authority  of  the  guardian  by 
law  continues. 

It  is  possible  that  there  may  be  cases  in  which  an  infant  might  law- 
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fally  iudorse  a  check  in  payment  of  "necessaries,"  but  the  Government 
cannot  be  called  on  to  inquire  into  or  determine  the  facts  necessary  to 
make  such  indorsement  valid. 

It  must  be  understood,  that  if  a  bond  is  registered  in  the  name  of  an 
infant,  without  notice  to  the  Government  of  the  infancy,  i)ayment  of 
interest-checks  on  the  indorsement  of  the  infant,  to  him  or  other  holder* 
can  give  no  right  to  reclamation  against  the  Government.  As  the  Sec- 
retary of  the  Treasury  is  the  executive  officer  as  to  loans,  notice  U\ 
charge  the  Government  can  only  be  given  to  him.  The  act  of  a  party 
other  than  the  infant  in  causing  bonds  to  be  so  registered  without  notice 
of  the  infancy,  is  such  a  representation  of  capacity  to  indorse  that  au 
infant  cannot  repudiate  it  without  notice  to  the  Government.  When 
an  infant  accepts  the  ownership  of  bonds  so  registered,  it  must  be  with 
all  the  consequences  of  such  want  of  notice;  one  of  which  is,  that  the 
Government  cannot  be  held  liable  for  doing  what  the  agent,  by  his 
act,  necessarily  authorized  to  be  done.  To  hold  it  to  such  liability 
would,  when  it  was  not  chargeable  with  laches^  operate  as  a  fraud  on 
the  Government.  In  like  case  with  such  implied  representation  of  ca* 
pacity  to  indorse,  an  adult  person  would,  by  his  act,  for  himself  assert 
a  right  to  indorse  in  his  own  name;  and  he  would  be  estopped  by  every 
principle  of  reason  from  denying  such  right.  When  he  acts  for  an 
infant,  the  latter  accepts  the  act  cum  onere — subject  to  a  similar  es* 
toppel.     (Montgomery  case,  5  Ct.  Cls.,  98.) 

Any  other  rule  would  render  it  impracticable  for  the  Government 
successfully  to  carry  out  the  loan  laws  and  protect  the  Treasury  from 
loss.  Public  policy,  the  necessities  of  the  public  service,  the  salus  pop^ 
uli  suprema  lexj  all  require,  that  in  such  case,  where  the*  Government 
has  been  guilty  of  no  wrong,  it  should  not  suffer.  Natural  persons 
dealing  with  those  whose  condition  can  be  readily  ascertained  may, 
without  serious  inconvenience,  be  held  liable  for  paying  notes  or  bills 
to  infants;  but  it  is  impossible  for  the  Government  to  undertake  to 
make  such  inquiry  all  over  the  world,  where  interest-checks  are  sent 
to  meet  maturing  obligations. 

The  rule  now  adopted  results,  also,  from  the  doctrine  that,  where  one 
of  two  innocent  parties  must  suffer,  the  loss  shall  be  on  him  through 
whose  act  or  omission  it  occurred. 

It  also  results  from  the  terms  of  the  contract  of  the  Government  in 
the  loan  laws  and  the  bonds.  If  it  be  said  that  similar  forms  of  con- 
tract impose  on  natural  persons  the  duty  of  paying,  not  to  infants  but 
their  guardians,  it  is  sufficient,  in  reply,  to  say  that  the  Government  is 
not  subject  to  the  ordinary  laws  applicable  to  its  citizens.    The  Govern- 
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ment  is  not  included  in  a  statute  unless  expressly  named,  and  assumes 
none  of  the  ordinary  obligations  of  citizens  arising  from  the  common 
law,  beyond  those  demanded  hy  public  convenience,  usage,  and  justice. 
(Richey's  case,  1  Lawrence,  Compt.  Dec.,  107;  Stephani's  case,  Ifi,,  35; 
U.  S.  vs.  Bank  U.  S.,  5  How.,  382;  Vermilye  vs.  Adams  Express,  21 
Wall.,  138;  7  Op.  Att-Gen.,  599;  8  Op.,  1.) 

The  same  principles  apply  in  a  case  where  an  infant  causes  bonds  to 
be  registered  in  his  own  name.  Having  power  to  do  this,  when  the 
Crovernment  accepts  the  obligation  to  pay,  in  reason  and  justice  it  only 
undertakes  to  pay  on  such  evidence  as  it  has  and  to  the  party  appar- 
4intly  entitled  thereto. 

It  is  more  reasonable  to  require  parents  and  guardians  to  look  after 
the  interest  of  infants  than  to  require  the  Government  to  do  so,  which 
would  be  utterly  impracticable  in  the  abseuce  of  notice  of  the  fact  of 
infancy. 

It  must  be  understood,  also,  that  when  the  Government  employs 
minors  in  its  service,  payments  of  compensation  made  to  them  can  give 
no  right  of  reclamation  to  a  parent-guardian,  or  to  the  minor  on  his  ar- 
riving at  majority ,  because  the  assent  of  the  parent  or  guardian  to  such 
'employment  must  be  conclusively  presumed  while  the  employment  is 
permitted  by  him  to  continue.  And  when  the  employment  is  in  pursuance 
of  law,  and  payment  made  accordingly,  no  further  claim  can  exist.  (1 
Blackst.,  453;  2  Kent,  193;  Schouler's  Dom.  Rel.,  2d  ed.,  344,  367; 
Reeve's  Dom.  Eel.,  290;  Jenness  vs.  Emerson,  15  N.  H.,  489;  Campbell 
f?«.  Cooper,  34  N.  H.,  49;  Cloud  vs.  Hamilton,  11  Hemph.,  104;  Arm- 
strong vs.  McDonald,  10  Barb.,  300;  Snedeker  vs.  Everingham,  3  Dutch., 
143;  Everett  vs.  Sherfey,  1  Iowa,  356;  Smith  vs.  Smith,  30  Conn.,  Ill; 
Kauffelt  vs.  Moderwell,  21  Pa.  St.,  222;  Mason  vs.  Hutchins,  32  Vt.,  780.) 

The  checks  issued  by  the  Government  in  payment  of  interest  due 
to  infants  should  therefore  be  delivered  and  paid  only  to  the  proper 
guardians  of  the  infants. 

Treasury  Department, 

First  Comptroller's  Office^  January  9,  1881. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  SUPERINTEND- 
ENT OF  THE  MINT  AT  PHILADELPHIA  TO  PROVIDE 
WINES  AND  OTHER  LIQUORS,  AT  THE  EXPENSE  OF  THE 
GOVERNMENT,  FOR  THE  ENTERTAINMENT  OF  THE 
BOARD  OF  ASSAY  COMMISSIONERS.-LUNOH  CASE. 


1.  The  reasonably  necessary  expenses  of  the  Assay  Commission,   authorized  by 

section  3547  of  the  Revised  Statutes,  may  properly  be  paid  from  the  appro- 
priation for  ** incidental  and  contingent"  expenses  of  the  Philadelphia  Hint,  no 
law  having  otherwise  spedfically  provided  for  such  payment. 

2.  If  the  work  of  the  Commission  can  be  facilitated  by  furnishing  lunches  and  meals 

at  the  Mint,  they  may  be  so  furnished,  to  be  paid  from  said  fund. 

3.  Wines  and  liqnors,  for  the  personal  use  as  a  beverage  of  the  members  of  the  Com- 

mission, are  not  such  articles  of  necessity  as  to  make  the  cost  thereof  a  proper 
charge  on  said  fund. 

4.  The  expenses  of  a  dinner,  given  as  a  treat  or  mere  act  of  hospitality,  cannot  prop- 

erly be  paid  from  said  fund. 

Treasury  Department, 

First  Comptroller's  Office, 

Washington,  D.  C,  January  10,  1881. 

Sir:  I  acknowledge  the  receipt  of  your  letter  of  the  5th  instant, 
stating  that,  for  many  years  past,  it  has  been  the  custom  at  the  annual 
meeting  of  the  Board  of  Assay  Commissioners  at  the  Philadelphia 
Mint,  in  order  that  no  interruption  should  occur  in  the  work,  to  provide 
lunches,  and  at  the  close  of  the  operation,  which  runs  usually  well  into 
the  evening,  a  dinner,  the  expenses  of  which  have  been  paid  from  the 
appropriation  for  the  contingent  expenses  of  the  Plula<lelphia  Mint; 
that  no  specific  appropriations  have  ever  been  made  for  the  expenses  of 
the  Commission;  that  payment  from  that  appropriation  seems  to  you 
proper  and  necessary ;  and  that,  if  my  opinion  concurs  with  yours, 
you  will  instruct  the  Superintendent  of  the  Mint  at  Philadelphia  to 
make  the  ^^  customary  preparations.''^ 

The  duties  of  the  assay-commissioners  are  prescribed  by  section  3547 
of  the  Revised  Statutes,  as  follows : 

"Stc.  3547.  To  secure  a  due  conformity  in  the  gold  and  silver  coins 
to  their  respective  standards  of  fineness  and  weight,  the  judge  of  the 
district  court  for  the  eastern  district  of  Pennsylvania,  the  Comptroller 
of  the  Currency,  the  assayer  of  the  assayoflBce  at  New  York,  and  such 
other  persons  as  the  President  shall,  from  time  to  time,  designate,  shall 
meet  as  assay-commissioners,  at  the  Mint  in  Philadel])hia,  to  examine 
and  test,  in  the  presence  of  the  Director  of  the  Mint,  the  fineness  and 
weight  of  the  coii^s  reserved  by  the  several  mints  for  this  purpose,  on 
H.  Ex.  Doc.  219 3 
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the  second  Wednesday  in  February,  annually,  and  may  continue  their 
meetings  by  adjourn nient,  if  necessary.  If  a  majority  of  the  commis- 
sioners fail  to  attend  at  any  time  appointed  for  their  meeting,  the  Di- 
rector of  the  Mint  shall  call  a  meeting  of  the  commissioners  at  such 
other  time  as  he  may  deem  convenient.  If  it  appears  by  such  exam- 
ination and  test  that  these  coins  do  not  differ  from  the  standard  fine- 
ness and  weight  by  a  greater  quantity  than  is  allowed  by  law,  the  trial 
shall  be  considered  and  reported  as  satisfactory.  If,  however,  any 
greater  deviation  from  the  legal  standard  or  weight  api)ear8,  this  fact 
shall  be  certified  to  the  President;  and  if,  on  a  view  of  the  circum- 
stances of  the  case,  he  shall  so  decide,  the  officers  implicated  in  the 
error  shall  be  thenceforward  disqualified  from  holding  their  respective 
offices.'^ 

There  is  no  law  which  specifically  provides  for  the  expenses  of  the 
commission.  The  reasonably  necessary  expenses,  however,  are  a  proper 
charge,  payable  out  of  the  fund  appropriated  for  the  Philadelphia  Mint, 
as  provided  by  the  act  of  June  15,  1880,  (Laws,  223,)  which  appropri- 
ates a  sum  "  for  incidental  and  contingent  expenses.''  This  is  somewhat 
more  comprehensive  than  a  mere  contingent  fund.  If  the  work  of  the 
commission  can  be  facilitated  thereby,  lunches  may  properly  be  fur- 
nished. Thus,  if  the  work  is  such  that  the  commission  cannot  properly 
leave  the  mint  building  in  which  it  is  conducted  and  a  lunch  be  re- 
quired, it  is  lawful  to  provide  it.  The  work  may  be  such  that  to 
leave  it  would  be  attended  with  loss  of  material  or  the  interruption  of 
tests,  which  cannot  be  arrested  in  their  progress  without  loss.  If  the 
work  of  the  commission  is  such  that  it  may  seem  probable  that  it  will 
run  so  late  into  the  evening  that  dinner  cannot  be  conveniently  pro- 
cured at  the  usual  lodgings  of  the  members,  it  may  be  provided  in  the 
mint  building,  or  elsewhere,  on  the  principle  already  stated.  You  refer 
to  the  ''^  customary  preparations'*^  for  lunch  and  dinner.  It  is  a  matter 
of  history  that  through  a  long  series  of  years  there  has  been  provided, 
at  the  conclusion  of  the  work  of  the  commission,  a  dinner,  at  which  wines 
and  other  liquors  have  been  served.  These  are  not  such  articles  of 
necessity  as  to  make  them  chargeable  on  a  contingent  fund;  nor  is  a 
din  ner  given  as  a  mere  act  of  hospitality  or  a  treat  so  chargeable.  Public 
duties  are  to  be  performed  on  business  principles.  Citizens  have  a  right 
to  indulge  in  hospittdity.  Government  officers  cannot  do  so  at  the 
public  expense.  The  ruling  herein  made  has  no  reference  to  any  moral 
question  involv<Mi  in  the  use  of  wines  or  liquors,  but  is  based  on  the 
legal  use  of  the  public  money.  Executive  officers,  in  the  pertbrmance 
of  duties  required  by  law,  are  to  execute  the  law,  and  not  to  prescribe 
officially  the  moral  rights  or  duties  of  citizens  arising  from  considera- 
tions other  than  the  proper  meaning  of  the  laws.  Individual  judgment 
and  personal  liberty  are  rights  inherent  in  every  American  citizen.. 
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The  duty  of  every  executive  officer  faithfully  to  observe  and  execute 
the  laws  is  so  sacred  and  essential  to  public  justice  that  no  departure 
from  it  is  to  be  tolerated. 

The  payments  from  the  fund  for  incidental  and  contingent  exx)enses 
of  the  Philadelphia  Mint  will  be  controlled  by  the  principles  herein 
stilted. 

Respectfully, 

WILLIAM  LAWRENCE. 

Hon.  Horatio  C.  Bubchaed, 

Director  of  the  Mint. 


TSTSE  MATTEB  OF  THE  CHAKACTER  OF  THE  APPROPRI- 
ATION MADE  BY  CONGRESS  FOR  IMPROVING  AND  OPER- 
ATING THE  ST.  MARY'S  FALLS  OANAL.-OONGER'S  CASE. 


1.  The  act  of  Jane  14,  1880,  (21  Stats.,  189,)  does  not  make  a  permanent  epedfic  ap- 

propriation to  pay  the  "  expenses  of  operating  and  keeping    *    *    *    in  repair  " 
the  St.  Mary's  River  Canal,  or  public  works  thereon. 

2.  The  Canal  case  (1  Lawrence,  Compt.  Dec,  l4l)  and  Bundy's  case  (Id,j  184)  re-ex- 

amined and  affirmed. 

3.  The  act  of  June  14,  1880,  considered  as  famishing  an  example  of  the  rule  that  one 

part  of  a  statute  may  be  construed  by  reference  to  another. 

4.  Where  the  language  of  a  statute  and  the  appropriate  elements  of  interpretation 

clearly  show  its  meaning,  aids  to  construction  cannot  properly  be  resorted  to. 

The  act  of  Congress  approved  June  14,  1880,  (21  Stats.,  180, 189,) 
entitled  "An  act  making  appropriations  for  the  construction,  repair, 
completion,  and  preservation  of  certain  works  on  rivers  and  harbors, 
and  for  other  purposes,''  after  making  sundry  appropriations,  contains 
one,  with  legislation  added  thereto,  as  follows: 

"  Improving  and  operating  Saint  Mary's  Eiver  and  Saint  Mary's  Falls 
Canal,  two  hundred  and  fifty  thousand  dollars.  And  the  Secretary  of 
War  is  hereby  authorized  to  accept  on  behalf  of  the  United  States 
from  the  State  of  Michigan  the  Saint  Mary's  Canal  and  the  public 
works  thereon:  Provided,  Such  transfer  shall  be  so  made  as  to  leave 
the  United  States  free  from  any  and  all  debts,  claims,  or  liability  of 
any  character  whatsoever,  and  said  canal  after  such  transfer  shall  be 
free  for  public  use:  And  provided  further,  That  after  such  transfer  the 
Secretaiy  of  War  be,  and  hereby  is,  authorized  to  draw  from  time  to 
time  his  warrant  on  the  Secretary  of  the  Treasury  to  pay  the  actual 
expenses  of  operating  and  keeping  said  canal  in  repair." 

The  canal  and  public  works  referred  to  in  this  provision  are  all 
designed  to  be  operated  together.  The  Sai  nt  Mary's  canal  and  the  public 
works  thereon  were  constructed  by,  and  kept  in  charge  of,  officers  of 
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the  State  of  Michigan,  under  the  laws  of  which  tolls  were  charged  ou 
vessels  passing  through  the  canal  and  locks.  Appropriations  were 
from  time  to  time  made  by  Congress  for  the  improvement  of  the  river 
and  canal  in  the  general  interests  of  commerce;  and  the  construction 
of  an  additional  and  larger  lock,  which  is  not  yet  comi>leted  for  use, 
was  begun  by  the  United  States.  Over  this  construction  the  State 
exercised  no  control.  It  is  adjoining  those  of  the  State,  and  constituted 
a  part  of  the  same  general  improvement.* 

The  expenses  for  building  the  original  canal  and  locks  were  paid  out 
of  funds  obtained  from  the  sale  of  land  granted  for  that  purpose  by 
the  General  Government  to  the  State;  and  the  latter  was  authorized 
to  control  and  operate  the  canal  and  locks  on  condition  that  no  more 
tolls  should  be  charged  than  shonld  be  necessary  to  operate  and  keep 
them  in  repair.  The  transl'er  to  the  United  States  authorized  by  the 
act  of  June  14,  1880,  has  not  yet  been  jiroffered  by  the  State,  and 
therefore  not  accepted  by  tlic  Secretary  of  War. 

Hon.  Omar  D.  Conger,  Hon.  Jay  A.  Uubbell,  and  other  Representa- 
tives in  Congress,  applie<l,  February  14,  1881,  to  the  First  Comptroller 
for  an  opinion  on  the  question  as  to  wh(»,ther  the  provision  above  cited 
makes  a  permanent  appropriation  '*to  pay  the  actual  expenses  of  oper- 
ating and  keeping  said  canal  [and  the  public  works  thereon]  in  repair." 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  (juestion  presented  is  substantially  decided  in  principle  in  cases 
heretofore  reported.  (Canal  case,  1  Lawrence,  Compt.  Dec,  141; 
Bundy's  ca.se.  Id.,  184;  see  remarks  of  Hon.  Albert  S.  Willis,  House 
Reps.,  Feb.  lo,  1881;  Ex.  Doc.  No.  17,  3d  Sess.  40th  Cong.)  It  is  not 
necessary  to  repeat  the  reasoning  of  those  cases. 

In  ref<*rence  to  the  rules  of  the  Senate  and  House  of  Representatives, 
referred  to  in  Bundy's  case,  supra,  it  may  be  proper  to  say  that,  as  applied 
to  the  act  of  May  18,  1880,  relenvd  to  in  the  Canal  case,  they  aided  in 
its  construction. 

They  wouhl  not,  perhaps,  ap])ly  in  the  construction  of  a  "  river  and 
harbor^'  ai»propriation  act,  because  the  bill  for  making  such  appropria- 

*Tln»  Annual  Report  ot*  \hv  Stat«'  Siiporint^^iiclent  and  Collector  of  December  1,  ltiS(\ 
says:  ^'In  consideration  t)f  the  fact  that  the  State  wiis  not  ^oiug  to  use  the  material 
on  hand  this  winter  in  the  constiMu^ion  of  the  ^uard-ijates,  we  have  allowed  the 
euKineer  in  <'har«»e  of  the  (Toverninent  work,  Mr.  Noble,  to  uho  such  of  the  luati'rlul 
as  he  nrt'ded  in  t\w  prose<:ution  of  his  work,  the  consideration  beiujj  that  the  int^^rests 
of  the  State  regardinj^  the  same  should  be  recognized  in  the  peuding  ucgotiations  of 
transfer,  or  a  return  of  the  material  in  case  it  was  desired.*^  And  see  the  AnnuHl 
Kepoit  (»f  (i.  Weitzel,  Major  of  Knjrineers,  October  VJ,  187H,  being  Appendix  D  of  the 
Annual  Report  of  the  Chief  of  Engineers. 
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tions,  alone,  is  probably  not  "a  general  appropriation  bill,"  within  tbe 
miming  of  those  rules.  (See  proceedings  House  Reps.,  February  15, 
1881,  decision  of  Chairman  Carlisle.) 

This  is  the  interpretation  generally  given  to  them.  They  would  not, 
therefore,  necessarily  aflfect  the  interpretation  of  the  act  of  June  14, 
1880. 

It  is  quite  manifest  that  no  appropriation  is  made  for  the  St.  Mary's 
river  or  canal  beyond  the  one  annual  appropriation  of  $260,000  con- 
tained in  the  act  of  June  14,  1880. 

a.  This  act  does  not,  in  respect  of  the  "expenses  of  operating  and 
keeping  said  canal  in  repair,"  mentioned  in  the  last  proviso  of  the  act 
quoted  in  the  statement  of  the  case,  employ  the  us^u^l  words  for  making 
an  appropriation. 

ft.  The  time  had  not  arrived  when  an  appropriation  for  such  expenses 
was  needed,  and  it  was  not  certain  that  it  ever  would  come,  since  the 
State  might  not  agree  to  a  cession  to  the  United  States.  In  any  event 
it  was  not  probable  that  a  cession  would  be  made  before  Congress 
would  again  asseQible. 

c  No  permanent  specific  appropriation  had  ever  be>en  made  for  the 
St.  Mary's  river  or  canal;  and  no  other  or  greater  reason  appears  for 
such  appropriation  since  than  prior  to  this  act. 

d.  It  has  never  been  usual  to  make  permanent  specific  appropriations 
for  rivers  or  canals  of  similar  character. 

e.  The  provisions  relating  to  the  river  and  canal  show  that  Congress 
did  not  intend  to  make  a  permanent  appropriation. 

The  appropriation  made  of  $250,000  is  annual^  not  permanent  specific:. 
If  the  provision  following  this  appropriation  clause  could  be  construed 
as  permanent,  then,  by  its  express  terms,  it  only  applies,  at  most,  to 
the  ''canal  and  the  public  works  thereon"  previously  owned  and  con- 
trolled by  the  State. 

A  portion  of  the  locks  was  constructed  by  the  authority  of  Congress, 
and  never  was  under  the  control  of  the  State.  The  locks  constructed 
by  the  State,  and  that  under  the  authority  of  Congress,  are  contig- 
uous. They  constitute  a  part  of  one  system :  one  set  for  large,  and  one 
for  small,  vessels.  It  is  by  no  means  probable  that  Congress  intended 
to  provide  a  i>ermanent  appropriation  for  the  former  State  locks  and 
canal,  while  leaving  a  portion  of  the  canal  and  larger  locks  without 
such  appropriation.  Yet  this  would  be  the  result  if  the  law  should  be 
construed  as  making  a  permanent  appropriation. 

If  there  be  a  permanent  appropriation,  it  grows  out  of  the  authority 
given  to  the  Secretary  of  War  **to  draw  from  time  to  time  his  warrant 
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on  the  Secretary  of  the  Treasury  to  pay  the  actual  expenses  of  operat- 
ing and  keeping  said  canal  in  repair.''  What  canal!  Evidently  the 
canal  which  was  to  be  transferred  by  the  State  to  the  United  States. 
If  there  be  a  permanent  appropriation,  it  is  made  only  by  implication. 

But  an  appropriation  by  implication  should,  by  every  principle  of 
reason,  be  strictly  construed.  Such  construction  would  limit  it  to  the 
"canal,"  since  neither  "the  public  works  thereon"  nor  the  river  are 
named  in  the  clause  authorizing  the  Secretary  of  War  to  draw  his  war- 
rant on  the  Secretary  of  the  Treasury,  &c. 

If,  however,  this  provision  was  designed,  as  it  clearly  was,  to  give 
the  Secretary  of  War  authority  to  accept  a  cession  from  the  State,  and 
to  declare  that  he  is  the  officer  who  shall  have  charge  of  the  work  of 
"operating  and  keeping"  the  canal  and  works  "in  repair,"  then  it  is 
entitled  to  a  more  liberal  construction;  and,  by  the  aid  of  this,  the 
Secretary  of  War  can  be  held  to  be  the  offi4)er  charged  with  the  duty  of 
"operating  and  keeping  said  canal"  in  repair,  because  this  duty  is 
named,  and  by  implication  he  is  also  charged  with  the  duty  of  keeping 
in  repair  the  "public  works  thereon,"  which,  though  not  named  in  this 
clause,  are  necessarily  within  the  policy  and  reason  of  the  act,  the 
necessities  of  the  case,  and  hence  the  purpose  of  Congress. 

It  directs  how  the  money,  when  thereafter  appropriated^  shall  be  pro- 
cured. This,  possibly,  may  not  be  necessary,  in  view  of  other  laws ; 
but  it  was  deemed  proper  for  greater  certainty.  (Rev.  Stats.,  231, 3673, 
3717;  act  June  14,  1880,  21  Stats.,  180.) 

The  appropriations  for  rivers  and  harbors  are  generally  made  in  acts 
which  declare  that  they  shall  be  "expended  under  the  direction  of  the 
Secretary  of  War."  In  the  light  of  the  care  shown  in  the  act  of  June 
14,  1880,  to  make  specific  provision  for  the  issuing  of  a  warrant  to  re- 
move all  doubt  as  to  the  effect  of  the  word  "warrant"  in  section  3673 
of  the  Revised  Statutes,  it  cannot  be  supposed  that  Congress,  thus  cau- 
tious, made  a  permanent  specific  appropriation  by  inference.  What- 
ever was  intended  to  be  authorized  was  expressed  in  no  equivocal 
words. 

The  four  purposes  clearly  named — (1)  authority  to  receive  a  cession, 
(2)  authority  to  operate  and  keep  in  repair,  (3)  authority  to  draw  money, 
(4)  freedom  from  tolls — are  sufficient  to  justify  the  law  and  satisfy  its 
words  and  objects,  without  adding  a  fifth,  implied  purpose  to  make,  by 
forced  construction,  a  generally  very  objectionable  form  of  appropria- 
tion, with  no  language  employed  to  justify  it.  The  first  clause  of  this 
act  uses  the  proper  words  of  appropriation.  (21  Stats.,  180;  Rev. 
Stats.,  11.) 


Digitized  by  VjOOQIC 


Appropriation  for  8t.  Mary^s  Falls  Canal — Conger'^s  Case,        39 

This  clause  shows  that  Congress  was  not  dealing  with  appropriations 
bv  inference. 

The  act  contains  other  inherent  evidence  that  no  permanent  appro- 
priation was  intended  to  be  made  by  the  provision  above  cited. 

One  section  or  part  of  an  act  may  be  interpreted  by  reference  to 
another.  (Sedgwick,  Stat,  and  Const.  L.,  199,  226;  District  vs.  Dubu- 
que, 7  Clarke,  [la.,]  262;  6  Cal.,  47;  31  Cal.,  240;  28  Vt.,  354;  10  Rich. 
Law,  376;  Com.  vs.  Duane,  1  Binn.,  601;  66  Pa.  St.,  99;  Scott  vs, 
SUte,  22  Ark.,  369 ;  Davy  vs,  Burlington,  31  Iowa,  553 ;  2  Daly,  m.) 

This  is  only  an  enlargement  of  the  maxim,  noscitur  d  sociis. 

Interpretation  declares  the  meaning  of  an  act  from  what  is  found  in 
it ;  constructionj  from  matters  outside  of  it.  These  terms,  though  often 
used  interchangeably  as  applied  to  statutes,  are  different  in  significa- 
tion. In  and  con  are  different.  Inter-pretari  and  con-structio  express 
different  shades  of  thought.  (Sedgwick,  Stat,  and  Const.  L.,  199, 
201 ;  Curwen's  Introd.  to  1  Curwen's  Ohio  Stat.) 

The  general  usage  of  employing  proper  words  of  appropriation  is, 
as  a  part  of  the  history  of  legislation,  one  of  the  proper  elements  of 
coDstruction. 

In  reference  to  this  statute,  the  internal  evidences  of  its  purpose  are 
80  conclusive  as  to  render  the  means  for  construction  unnecessary,  if 
Dot  improper. 

Where  the  language  of  a  statute  and  the  appropriate  elements  of  in- 
terpretation clearly  show  its  meaning,  the  aids  to  construction  cannot 
properly  be  resorted  to.  (Scott  vs.  Beed,  10  Pet.,  524;  Brewer  vs, 
Blougher,  14  Pet.,  178;  Potter's  Dwarris,  183,  197;  Sedgwick,  Stat, 
and  Const  L.,  191 ;  L.  L.  and  G.  R.  Co.  vs.  U.  S.,  92  U.  S.,  751.) 

It  is  a  maxim  that  "it  is  not  allowable  to  interpret  what  has  no  need 
of  interpretation." 

Lord  Coke  has  declared  that  the  rule  which  ascertains  the  meaning 
of  a  statute  from  its  language  is  benedicta  expositio,  (2  Inst.,  11,  136, 
ISl;  case  of  Leases,  5  Bep.,  6.)  Optima  statuti  interpretratrix  est  (om- 
nibus particuUs  ^usdem  inspectis)  ipsum  statutum,  Quando  verba  et  mem 
eongruunfj  non  est  int^rpretationi. 

As  a  means  of  interpretation,  the  last  section  of  the  act,  as  follows, 
becomes  material: 

"Sec.  4.  Whenever  hereafter  the  navigation  of  any  river,  lake,  har- 
bor, or  bay,  or  other  navigable  water  of  the  United  States,  shall  be 
obstructed  or  endangered  by  any  sunken  vessel  or  water-craft,  it  shall 
be  the  dutj'  of  the  Secretary  of  War,  upon  satisfactory  information 
thereof,  to  cause  reasonable  notice,  of  not  less  than  thirty  days,  to  be 
given,personally  or  by  publication,  •  •  •  to  all  persons  interested 
•    •    *    of  the  purpose  of  said  Secretary,    •     •    *     to  cause  the  same 
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to  be  removed.  If  such  sunken  vessel  or  craft  and  carg^o  shall  not 
be  removed  by  the  parties  interested  therein  as  soon  as  practicable 
♦  •  •  theSecretary  of  War  shall  proceed  to  remove  the  same.  Such 
sunken  vessel  or  craft  and  cargo  •  •  ♦  shall  •  ♦  •  be  sold 
for  cash,  and  the  proceeds  of  such  sales  shall  be  deposited  in  the 
Treasury  of  the  United  States  to  the  credit  of  a  fund  for  the  re- 
moval of  such  obstructions  to  navigation,  under  the  direction  of  the 
Secretary  of  War,  and  to  be  paid  out  for  that  purpose  on  his  requisition 
therefor.  The  provisions  of  this  act  shall  apply  to  all  such  wrecks 
whether  removed  under  this  act  or  under  any  other  act  of  Congress. 
Such  sum  of  money  as  may  be  necessary  to  execute  this  section  of  this 
act  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  of  the 
United  States  not  otherwise  appropriated,  to  be  paid  out  on  the  requi- 
sition of  the  Secretary  of  War." 

Here  is  a  permanent  specific  appropriation.  This  shows  that  Congress, 
in  passing  the  act,  did  not  intend  to  create  such  appropriations  by  m- 
plication.  It  shows  that  an  authority  given  to  the  Secretary  of  War  to 
draw  requiMtions  for  a  specified  purpose  was  not  regarded  as  an  appro- 
priation. 

In  this  connection  it  may  be  proper  to  state  that  the  word  ^^warrant^'^^ 
used  in  the  second  proviso  to  the  item  for  the  Saint  Mary's  River  and 
Saint  Mary's  Falls  Canal,  means  ^^  requisition.^^  (Bender's  case,  1 
Lawrence,  Compt.  Dec,  338.) 

Treasury  Department, 

First  Comptroller's  Office,  February  18,  1881. 


IN  THE  MATTEE  OF  THE  CLAIM  OF  A  DECEASED  POST- 
MASTEE^S  EXECUTEIX  TO  THE  SALAEY  OF  THE  OFFICE 
FOE  THE  PEEIOD  IN  WHICH  ITS  DUTIES  WEEE  DIS- 
CHAEGED  BY  THE  POSTMASTERS  SUBETIES.-PENN  YAN 
CASE. 


1.  The    '* regulation"  of  the  Post  OflSce  Department  is  valid  which  authorizes  a 

aitrety  of  a  deceased  postmaster,  when  there  is  no  assistant,  to  perform  the  du- 
ties of  postmaster  until  a  successor  is  appointed  and  takes  possesaiou. 

2.  The  legal  representative  of  a  deceased  postmaster  is  not  entitled  to  the  salary  of 

the  oftice  during  the  time  a  surety  may  perform  the  duties. 

3.  The  act  of  March  3,  1879,  (20  Stat«.,  362,  sec.  31,)  gives  such  surety,  while  «o 

performing  the  duties  "hy  authority  of  the  President,"  a  right  to  the  salary. 

4.  When  a  surety  so  performs  the  duties,  it  is  presumed  that  he  act«  **  by -authority 

of  the  President,"  since  he  acts  in  pursuance  of  a  ^'regulation"  presumed  to 
have  the  sanction  of  the  President. 

5.  Tlie  "regulation  is  a  sufficient  appointment. 

6.  The  surety  in  such  case  is  virtually  an  officer.     His  character  is  determined  by 

the  authority  under  which  lie  acts  and  the  nature  of  his  duties,  and  not  by  the 
terms  by  which  he  is  described  in  the  law  or  regulations. 
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7.  The  estate  of  a  deceased  postmaster  is,  by  force  of  the  statute,  (Rev.  Stats.,  3836, ) 

liable  for  the  official  acts  of  and  postal  revenues  received  by  a  surety  while  p#^r- 
fonning  the  duties  of  postmaster. 

8.  Under  the  **  regulations,"  a  surety,  when  performing  the  duties  of  postmaster, 

renders  accounts  to  the  Post  Office  as  well  for  the  deceased  postmaster  as  for 
himself. 

9.  The  right  to  receive  money  or  to  control  that  received  on  deposit  at  the  decease 

of  a  postmaster  passes  to  the  successor  in  office,  or  persons  performing  the  da- 
ties.    The  legal  representative  has  no  right  to  take  or  draw  it. 

10.  The  Government  is  liable  to  the  estate  of  a  deceased  postmaster  for  salary  due 

at  the  time  of  his  death.  Hence,  if  a  surety  performing  the  duties  of  postmaster 
takes  postal  revenues  on  hand  at  the  time  of  the  decease,  and  fails  to  pay  such 
8a1ar>^,  the  Government  is  bound  to  pay  it. 

11.  The  office  of  assistant  postmaster  exists  by  virtue  of  regulations  authorized  by 

law,  and  is  recognized  by  statute. 

12.  The  ''regulations^  give  the  assistant,  after  the  decease  of  the  postmaster,  au- 

thority to  act,  thereby  changing  the  common-law  rule  that  the  authority  of  an 
assistant  dies  with  his  principal. 

13.  The  assistant  appointed  by  a  postmaster  is  not  an  offlcerj  but  nevertheless  dis- 

charges such  official  duties  as  the  postmaster  may  assign  to  him. 

14.  Such  assistant  is  not  paid  for  his  services  by  the  Government.     His  compensation 

rests  on  contract  with  his  employer.  The  employer,  or,  in  the  event  of  death, 
his  legal  representative,  is  alone  liable  for  payment. 

Appeal  prom  the  Decision  of  the  Auditor  op  the  Treasury 
POR  the  Post-Oppick  Department,  (Sixth  Auditor.) 

lu  November,  1877,  Charles  E.  Miller  was  duly  appoiuted  by  the 
President  as  postmaster  at  Penn  Yan,  New  York ;  and  he  served  as 
postmaster  until  March  11,  1879,  when  he  died. 

Charles  D.  Welles  and  others  were  sureties  on  Miller's  official  bond. 

March  11,  1870,  one  of  the  sureties,  Welles,  took  possession  of  the 
post  office,  by  virtue  of  section  3836  of  the  Revise<l  Statutes,  and  the 
regulations  under  it,  and  conducted  its  business  until  June  30,  1879, 
when  a  regularly  appointed  postmaster  took  charge  of  the  office.  In 
the  account  for  the  quarter  ending  June  30, 1879,  Welles  credited  him- 
self with  $525,  one  quarter's  salary,*  which  was  allowed  in  the  final 
adjustment  and  settlement,  by  the  Sixth  Auditor,  on  his  report  of  the 
general  account,  which  was  kept  as  between  the  United  States  and 
Charles  C.  Miller,  from  1877  to  June  30, 1879;  no  notice  being  taken 
of  the  death. 

February  9,  1880,  the  petition  of  Kebecca  Miller,  executrix  of  said 
Miller,  addressed  to  the  Postmaster-General,  states  the  facts,  and  asks 
that  she  may  be  paid  the  sum  due  the  estate  of  the  late  i)ostmaster  on 
account  of  salary  for  said  quarter;  or  that  the  Post-Office  Department 
require  said  Welles  to  pay  her  said  sum  of  $525. 
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An  appeal  was  takeu  from  the  Auditor's  settlement  of  the  account 
for  said  quarter  as  follows : 

''^To  the  Auditor  of  the  Treasury  for  the  Post-Office  De- 
partment. 

*'  Take  notice :  Mrs.  Rebecca  Miller,  executrix  of  Charles  C.  Miller,  de- 
ceased, late  postmaster  at  Penn  Yan,  Yates  County,  X.  Y.,  api>eals 
from  the  settlement  and  adjustment  of  the  account  and  compensation 
of  said  Charles  C.  Miller,  a^  postmaster  aforesaid,  as  settled  in  your 
office  for  the  quarter  ending  the  last  day  of  June,  1879,  to  the  First 
DomptroUer  of  the  Treasury. 

"D.  MORRIS, 

*'  Dated  20th  March,  1880.  "  Counsel  for  Appellant.^ 

It  appears  by  sufficient  evidence  that  said  Rebecca  is  executrix  of  the 
estate  of  the  deceased  postmaster. 

D.  MorriSj  counsel  for  the  api»ellant,  claims  that  Welles  should  ac- 
count to,  and  pay  over  to,  the  Department,  for  the  executrix,  all  the 
moneys  which  came  to  his  hands;  and  that  the  redress  sought  can  be 
granted  by  the  Post-Office  Department  only: 

I.  Under  section  1163  of  the  Postal  Laws,  after  the  death  of  a  post- 
master, and  until  a  successor  is  duly  commissioned,  all  accounts  are  in 
the  name  of  the  deceased,  and  the  proceeds  or  salary  go  to  the  repre- 
sentative of  the  deceased.  There  is  no  salary  given  to  any  but  post- 
masters (sec.  135)  and  postmasters  pro  tern,  (sec.  163.)  Mr.  Welles  is 
neither  of  these. 

IT.  Section  111  permits  or  authorizes  a  surety,  upon  the  death  of  a 
postmaster,  to  take  charge  of  the  office.  This  is  not  compulsory;  it  is 
only  a  privilege.  The  stattis  of  the  surety  and  his  co-sureties  remains 
the  same  as  before.  The  mode  of  keeping  and  auditing  the  accounts, 
and  the  disposition  of  the  proceeds  of  the  office,  are  unchanged.  The 
surety,  by  taking  charge  of  the  office,  does  not  become  the  agent  or 
employs  of  such  representative;  there  is  no  privity  whatever  Ujtween 
them,  the  surety  is  independent  ais  far  as  the  representative  is  cou- 
•cerned.  The  former  is  the  agent,  under  the  law,  of  the  Post-Office  De- 
partment. The  co-sureties  are  bound  with  him  for  any  default  or 
neglect  of  duty  on  his  part  as  actually  as  they  are  for  any  default  or 
neglect  of  duty  on  the  part  of  their  principal.  There  is  a  privity  be- 
tween him  and  the  Department. 

There  is  no  provision  by  which  it  is  made  his  duty  to  siccount  to  or 
in  any  way  recognize  the  representative  of  the  deceased  in  conducting 
the  office,  or  in  the  disposition  of  its  proceeds.  The  Department  alone 
has  power  to  direct  and  control  him. 

III.  What  are  the  duties  of  a  regularly-commissioned  postmaster, 
and  of  a  surety  acting  as  postmaster? 

The  former  must  account  to  the  Department  for  all  of  the  proceeds 
of  the  office;  but  he  is  permitted  to  retain  his  salary.  The  latter  must 
account  in  like  manner,  but  he  can  retain  nothing;  he  has  no  salary, 
his  are  voluntary  services;  he  takes  nothing,  save  self-protection,  for 
his  services. 

IV.  When  Mr.  Welles  made  his  report  at  the  close  of  the  quarter 
ending  June  30,  1879,  it  was  his  duty  to  pay  the  entire  avails  of  the 
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post  office  over  to  the  Department;  but  the  Department  made  up  the 
account,  and  balanced  it,  as  though  Mr.  Miller  was  alive  and  had  re- 
tained his  salary;  whereas  the  acting  postmaster,  without  any  warrant 
for  it,  retained  $525  as  due  to  him  for  salary.  The  Department  could 
then  have  required  him  to  pay  over  the  $525,  and  it  can  do  so  now. 
The  representative  of  the  deceased  was  not  a  party  to  this  transaction. 

V.  What  is  the  remedy  f 

I  hardly  need  suggest  that  the  Department  may  call  on  Mr.  Welles 
for  this  deficiency  of  $525;  and,  in  default  of  payment,,  the  bond  of  Mr. 
Welles  and  his  co-sureties  can  be  resorted  to  as  readily  and  certainly 
as  if  the  default  arose  from  the  neglect  of  Chas.  C.  Miller.  Sureties  are 
always  responsible  until  a  successor  is  commissioned,  whether  the  office 
be  conducted  by  a  deputy  or  a  surety,  as  acting  postmaster. 

That  no  action  can  be  maintained  where  there  is  no  privity  between 
the  parties  thereto,  is  well-settled  law.  Hence  Mrs.  Miller  is  remediless 
oDless  the  Department  shall  aid  her. 


Decision  by  William  Lawrence,  First  Comptroller: 

The  several  provisions  of  law  which  more  particularly  affect  the 
questions  presented  for  decision  are  as  follow: 

^'Postmasters  of  the  first,  second,  and  third  classes  shall  be  appointed 
•  •  ♦  by  the  President  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shall  hold  their  offices  for  four  years  ♦  ♦  • ;  and  post- 
masters of  the  fourth  class  shall  be  appointed  and  may  be  removed  by 
the  Postmaster-General."    (Act  July  12,  1876,  sec.  6;  19  Stats.,  80.) 

**Every  postmaster,  before  entering  upon  the  duties  6f  his  office, 
shall  give  bond,  with  good  and  approved  security  ♦  ♦  •  condi- 
tioned for  the  faithful  discharge  of  all  duties  and  trusts  imposed  on  him 
either  by  law  or  the  rules  and  regulations  of  the  Department  ♦  •  ♦. 
On  the  death,  resignation,  or  removal  of  a  postmaster,  his  bond  shall  be 
dehvered  to  the  Sixth  Auditor.''    (Rev.  Stats.,  3834.) 

"  Whenever  the  office  of  any  postmaster  becomes  vacant,  the  Post- 
master-General or  the  President  shall  supply  such  vacancy  without 
delay,  and  the  Postmaster-General  shall  promptly  notify  the  Sixth 
Auditor  of  the  change;  and  every  posttnaster  and  his  sureties  shall  be 
responsible  under  their  bond  for  the  safe-keeping  of  the  public  pnperty  of 
the  post-office^  and  the  due  performance  of  the  duties  thereof  until  the  ex- 
piration of  the  commission^  or  until  a  successor  has  been  duly  appointed 
rtAd  qualijied,  and  ha^  taken  possession  of  the  offi^ce;  except  that  in  cases 
where  there  is  a  delay  of  sixty  days  in  supplying  a  vacancy,  the  sureties 
may  terminate  their  responsibility  by  giving  notice,  in  writing,  to  the 
Postmaster-General,  such  termination  to  take  effect  ten  days  after  suf- 
ficient time  shall  have  elapsed  to  receive  a  reply  from  the  Postmaster- 
(xenerai;  and  the  Postmaster-Cieneral  may,  when  the  exigencies  of  the 
service  require,  place  such  office  in  charge  of  a  special  agent  until  the 
vacancy  can  be  regularly  filled;  and  when  such  special  agent  shall 
have  taken  charge  of  such  post-office,  the  liability  of  the  sureties  of 
the  postmaster  shall  cease."    (Rev.  Stats.,  3830.) 

The  act  of  July  12,  1870,  (19  Stats.,  80;  sees,  o,  7,  and  8,)  classifies 

postmasters  in  four  classes,  and  declares  that  the  respective  conipen- 
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sations  of  postmasters  of  the  first,  second,  and  third  classes  "shall  be 

annual  salaries,  assigned  in  even  hundreds  of  dollars,"  fixed  in  amount 

by  a  percentage  on  the  revenues  of  the  office. 

"The  salary  of  a  postmaster,  and  such  other  expenses  of  the  postal 
service,  authorized  by  law  as  may  be  incurred  by  him,  ♦  •  •  may 
be  deducted  out  of  the  receipts  of  his  office."    (Rev.  Stats.,  3861,  38G2!) 

The  act  of  March  3,  1879,  (20  Stats.,  362,  sec.  31,)  declares  .that— 

"Any  person  performing  the  duties  of  postmaster,  by  authority  of  the 
President,  at  any  post-office  where  there  is  a  vacancy  for  any  cause, 
shall  receirefor  the  term  for  which  the  duty  is  performed  the  same  compen- 
sation to  which  he  would  have  been  entitled  if  regularly  appointed 
and  confirmed  as  such  postmaster;  and  all  services  heretofore  rendered 
in  like  cases  shall  be  paid  for  under  this  provision.^' 

The  net  revenues  of  all  post  offices,  after  deducting  salaries  and 
expenses,  are  deposited  with  the  depositary  and  draft  officers,  and  with 
the  Treasurer  of  the  United  States  and  the  assistant  treasurers.  They 
are  drawn  out  by  warrants  and  drafts  in  favor  of  mail  contractors  and 
other  creditors  of  the  Department  (See  1  Lawrence,  Compt.  Dec., 
Appendix,  ch.  X.) 

Section  161  of  the  Revised  Statutes  provides  that — 

"The  head  of  each  Department  is  authorized  to  prescribe  regula- 
tions, not  inconsistent  with  law,  for  the  government  of  his  Department, 
the  conduct  of  its  officers  and  clerks,  the  distribution  and  performance 
of  its  business,  and  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it." 

Under  this  authority  the  Postmaster-General  has  made  regulations, 
as  follows: 

"Sec.  111.  Whether  the  appointment  be  from  the  President  or  the 
Postmaster-General,  in  the  e>  ent  of  death,  the  responsibility  of  the 
sureties  will  continue  for  the  fidelity  of  the  person  left  in  charge  of 
the  post-office,  until  a  successor  is  appointed  and  qualified,  and  has 
taken  possession  of  the  post-office;  and  they  or  any  one  of  them  may 
perform  the  duties  of  postmaster  until  a  suc(^essor  is  appointed  and 
takes  possession.  The  person  performing  such  duties  must,  before  en- 
tering on  the  discharge  thereof,  take  the  required  oath." 

"Sec.  1103.  In  case  of  the  death  of  a  postmaster,  the  assistant,  dep- 
uty,* or  the  sureties  may  render  the  account  to  and  including  the  day 
upon  which  the  new  postmaster  enters  upon  the  discharge  of  his  duties. 
Such  account  will  be  duly  audited,  compensation  allowed  in  the  set- 
tlement of  the  same,  and  credited  to  the  account  of  the  deceased  post- 
master." 


•  There  doew  not  seem  to  be  any  law  specitically  authorizing  a  deputy  of  a  local 
postmaster.  Formerly,  all  poHtmasters  were  regarded  as  deputies  of  the  Postmasier- 
General.  (U.  S.  vs,  Le  Baron,  19  How.,  7:5;  Boody  V8.  U.  S.,  1  W.  &  M.,  150;  Jones 
r«.  U.  S.,  7  How.,  6t<l.)  But  the  statute  recognizes  and  thus  authorizes  deputies  who 
may  he  appointed  by  p'^stmasters.  The  usage  is,  in  those  cases  respectively  in  which 
provision  is  made  for  the  appointment  and  payment  of  postmaster  s  clerks,  to  desij;- 
nate  a  clerk  as  assistant  postmaster;  and  he  is  paid  as  clerk.  (Rev.  Stats.,  IJv*^>^'; 
4048.)  ("lerks  and  assistant  postmasters  are  requireti  to  take  an  oath  of  ofhce.  (l'^ 
Stats.,  10.) 
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"Sec.  518.  Precautions  should  be  taken  by  each  postmaster  to  ap- 
point an  assistant,  to  ])revent  the  post-office  from  being  left  without  a 
duly  qualified  person  to  perform  its  duties  in  case  of  the  necessary  ab- 
sence, the  sickness,  resignation,  or  death  of  the  postmaster.''  (JSee  Rev. 
Stats.,  3850.) 

"Sec.  519.  Each  postmaster  will  forward  the  oaths  of  his  assistant 
•    •    ♦    to  the  First  Assistant  Postmaster-General." 

Section  3850  of  the  Revised  Statutes  directs  that — 

"No  postmaster,  assistant  postmaster,  or  clerk  employed  in  any  post- 
office  shall  be  a  contractor  or  concerned  in  any  contract  for  carrying 
the  mail." 

This  appeal  presents  questions  of  much  importance  to  the  Post-Office 

Department,  to  postmasters,  and  their  sureties.    Among  them  are 

these: 

1.  Is  the  executrix  entitled  to  the  salary  for  the  quarter  ending  June 
30, 1879  ! 

2.  If  not,  is  Welles  so  entitled  ! 

The  law  (Rev.  Stats.,  3836)  does  not  in  express  terms,  but  the  post- 
office  "  regulations  "  do,  declare  that  the  surety  on  a  postmaster's  bond 
may,  in  the  event  of  the  death  of  the  postmaster,  "  perform  the  duties 
of  ix>stmaster  until  a  successor  is  appointed  and  takes  possession." 

No  mere  necessity  can  authorize  a  "  regulation  "  either  contrary  to,  or 
not  authorized  by,  law ;  but  this  regulation  is  authorized  as  a  means  of 
executing  that  provision  of  section  3836  (Rev.  Stats.)  which  holds  a 
sorety  "  responsible  ♦  ♦  •  for  •  *  •  the  due  performance  of 
the  duties  "  of  the  post  office. 

The  Liws  relating  to  the  Pos^Office  Department  give  and  recognize 
large  power  to  prescribe  "  regulations."  Under  them  the  office  of  a 
"regulation"  generally  is  to  prescribe  forms  and  modes  of  transacting 
business  authorized  or  required  by  law  to  be  done ;  to  prescribe  such 
duties  as  may  not  be  specifically  pointed  out  by  law,  of  subordinate 
officers  and  of  agents  who  are,  in  terms  or  by  necessary  inference, 
authorized  by  law  in  such  service ;  to  determine  the  time  and  manner 
of  performing  all  authorized  public  service,  when  not  otherwise  speci- 
fied; and,  generally,  to  adopt  such  means  and  agencies  as  may  be 
necessary  and  proper  to  execute  the  purposes  of  a  law. 

Either  manifest  necessity,  or  convenience,  is  often  a  proper  test  of 
the  validity  of  a  regulation,  because,  when  the  law  has  required  a  ser- 
vice to  be  performed,  it  is  not  to  be  presumed  that  Congress  has  failed 
to  authorize  the  use  of  the  requisite  agencies  and  means,  when  the  law 
may  fairly  be  construed  as  a  warrant  for  them,  either  by  its  own  terms 
or  through  appropriate  regulations.  Until  a  postmaster  or  special  agent 
is  appointed,  no  other  person  is  authorized  to  perform  the  duties  of  the 
office ;  except  the  assistant,  where  there  be  one,  or  the  surety. 
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The  office  of  assistant  exists  only  by  inference,  and  not  by  positive 
law.  (Rev.  Stats.,  3850.)  But  this  statutory  recognition  authorizes 
the  "regulations''  in  relation  to  assistants,  which  are  in  execution  of 
the  purpose  of  the  law. 

The  authority  of  an  assistant,  like  that  of  a  deputy  officer,  derived 
from  the  appointment  of  his  principal,  would,  on  common-law  princi- 
ples, die  with  the  principal.  A  deputy  is  generally  a  person  who  is 
authorized  by  an  officer  to  exercise  the  office  or  right  which  the  officer 
possesses,  for  and  in  place  of  the  latter. 

In  general,  ministerial  officers  can,  at  common  law,  appoint  deputies 
(Comyns,  Dig.  Officer ^  D,  1,)  to  perform  ministerial  acts.  (Abrams  vs. 
Erwin,  9  Iowa,  87 ;  McKair  vs.  Hunt,  6  Mass.,  300.) 

A  deputy  cannot  generally  act  in  his  own  name,  for  he  derives  all  lii.s 
authority  from  the  officer  who  appoints  him ;  and  the  latter  is  liable 
for  the  deputy's  acts  and  neglects.  (3  Dane,  Abr.  C,  76,  a  2  5  Comyns, 
Dig.  Officer^  D;  Viscounty  B;  Viner,  Abr.,  556;  Arch.  Civ.  Plead.,  68; 
16  Johns.,  N.  Y.,  108.) 

Under  statutes  authorizing  deputies,  these  are  frequently  empowered 
to  act  in  their  own  names  as  such. 

In  all  cases  where  one  is  acting  for  another,  and  by  his  authority^ 
the  death  of  the  principal  works  an  immediate  revocation  of  the  au- 
thority, unless  otherwise  provided  by  statute. 

When  a  power  is  revoked  by  death,  the  revocation  takes  place  at 
once ;  and  any  subsequent  act  done  under  the  power,  though  without 
notice  of  death,  is  void.-    (30  Vt.,  11.) 

Where  a  corporation,  at  the  request  of  their  registrar,  appointed  a 
deputy  registrar  to  assist  him :  Reldj  that  the  authority  of  the  deputy 
was  determined  by  the  death  of  the  registrar.  (Rex  vs.  Corporation  of 
Bedford  Level,  6  East,  356 ;  Jones  vs.  Pugh,  Salk.,  465 ;  1  Ld.  Ray, 
660;  Moor,  12;  2  Hale's  P.  C,  24;  Cro.  Car.,  97,  Sir  Randolph  Crew's 
case.) 

An  assistant  postmaster,  being  appointed  by  a  local  postmaster  and 
not  by  the  "  head  of  the  Department,"  is  not  an  officer.  (U.  S.  vs.  G^r- 
maine,  99  U.  S.,  508.) 

His  authority  does  not  die  with  his  principal,  because  the  regulations 
ha\'e  extended  his  authority  until  a  successor  or  special  agent  takes 
charge. 

In  the  absence  of  an  assistant,  a  surety  can,  by  "regulation,"  be  au- 
thorized to  act,  because  this  is  in  execution  of  the  purpose  of  the  law ; 
the  authority  follows  as  an  incident  of  the  provision  of  law  which 
makes  the  surety "  responsible    •    *    •     for    •    •    ♦    the  due  per- 
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fonnance  of  the  duties  "  of  postmaster ;  and  it  is  recognized  as  valid: 
by  the  act  of  March  3,  1879,  in  the  clause  relating  to  "  any  person, 
performing  the  duties  of  postmaster  by  authority  of  the  President."* 

When  a  surety  "  performs  the  duties  ^  by  virtue  of  the  '^  regulations,'^ 
and  so  with  the  sanction  of  the  Postmaster-General,  it  is  presumed  that 
he  acts  "  by  authority  of  the  President;"  that  is,  that  the  regulations 
are  authorized  by  the  President.  (Wilcox  vs.  Jackson,  13  Pet.,  498 ; 
TJ.  S.  vs.  Cutler,  2  Curt,  617  ;  Williams  vs.  U.  S.,  1  How.,  290;  s.  o.,, 
5Cr.  C.  C,  619;  Lockington  vs.  Smith,  Pet.  C.  C,  466;  7  Op.,  453; 
U.  8.  vs.  Eliason,  16  Pet.,  291.) 

It  is  not  intended  to  say  that  all  regulations  are  presumed  to  be  the 
act  of  the  President.  The  head  of  a  Department  is  expressly  author- 
ized to  make  regulations  as  to  the  service  of  his  Department.  But  when 
a  regulation  is  necessary  to  execute  some  authority  under  the  President 
himself,  or  by  his  direction  or  approval,  and  such  authority,  direction,, 
or  approval  is  found  in  the  regulations  of  the  head  of  a  Department,, 
these  will,  upon  the  authority  cited,  be  presumed  to  be  authorized  by^ 
the  President. 

The  exact  status  of  the  surety  so  acting  is  that  of  ^^  any  person  per^ 
forming  the  duties  of  postmaster.'' 

He  is  not  postmaster  eo  nomine  nor  axiting  postmaster^  since  the  statu te« 
does  not  so  designate  him;  but  as  he  performs  the  duties  of  a  post- 
master, and  is  entitled  to  the  salary,  and  derives  his  authority  ^m  au 
appointment  of  the  "  head  of  the  Department^  by  a  "  regulation,"  he 
is  an  officer y  and  is  amenable  as  such.  His  character  is  determined  by 
the  authority  under  which  he  acts  and  the  nature  of  his  duties,  and  not 
by  what  he  is  called. 

He  is  a  person  performing  the  duties  of  a  postmaster,  and  is  practi- 
cally an  officer  de  jure^  or  at  least  de  fax^to,  although  not  technically 
an  oflScer. 

L— With  the  statement  of  these  principles  as  somewhat  preliminary^ 
the  direct  question  is  to  be  met :  Is  the  executrix  entitled  to  the  salary" 
in  question  T 

The  answer  is,  clearly  not. 

1.  A  salary,  like  an  office,  is  created  and  fixed  by  law,  and  can  exist 
only  in  favor  of  those  officers  or  persons  to  whom  the  law  gives  it^ 
(U.  S.  vs.  Maurice,  2  Brock.,  96.) 


•The  Post-Office  Regulations  (sec.  Ill)  say,  that  "  in  the  event  of  death  *  •  * 
A^  [the  sareties,!  or  anu  one  of  them,  may  perform  the  dnties  of  iwstmasterj"  &c. 

If  the  safeties  should  be  unable  to  agree  as  to  the  management,  the  President  or 
Postmaster-General  could  doubtless  direct  as  to  this.  A  regulation,  ai>proved  by  the 
President,  which  would,  in  the  absence  of,  and  until,  such  direction,  prescribe  thet 
order  in  which  the  sureties  should  have  the  right,  might  avoid  some  complications. 
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There  is,  as  to  postmasters,  no  common-law  right  to  a  salary. 

There  is  no  statute  which  gives  to  a  legal  representative  of  a  de- 
ceased postmaster  the  right  to  the  salary  attached  to  the  office. 

A  deceased  person  cannot  be  appointed  or  vested  with  the  title  to  an 
office.  Hence,  by  every  principle  of  reason,  when  an  officer  dies,  his 
title  to  the  office  ceases. 

All  the  statutes  relating  to  vacancies  in  office  treat  death  as  creating 
a  vacancy. 

Where  there  is  a  vacancy,  the  strict  legal  title  cannot  be  in  any  one. 

The  right  to  a  salary  exists  in  the  officer^  and  arises  from  the  fact  that 
it  is  "  his  office^  Hence  the  statute  says  that  the  salary  may  be  re- 
tained by  the  officer  "  out  of  the  receipts  of  his  office.^ 

When  the  office  ceases  to  be  his^  the  salary  must  cease  to  be  his. 
(Connor  vs.  Mayor,  1  Selden,  206.) 

2.  Neither  the  right  to  the  office,  nor  to  its  salary,  is  in  the  legal 
representative.  Xo  law,  statutory  or  common,  so  declares  such  right 
to  be  in  the  latter.  (Merriam  vs.  Clinch,  6  Blatch.  C.  C,  11.)  No  law 
transmits  the  title  to  the  office,  or  a  right  to  the  salary,  by  descent, 
devise,  or  distribution,  to  a  legal  representative.  Every  rule  of  reason 
and  justice  denies  any  such  title  or  right. 

There  were  rights  to  offices  in  England  which  passed  as  assets  to  a 
legal  representative;  but  the  National  Government  here  recognizes  no 
such  right*     (Williams  on  Ex'rs,  [673,]  [1671,]  748,  1775,  6th  Am.  ed. 
lleynePs  case,  9  Co.,  97  a  ;   Schellinger  vs.  Blackerly,  1  Yes.,  sr.,  347 
Wentw.  Off.  Ex.,  173,  14th  ed.;  itennell  vs.  Bishop,  7  B.  &  C,  195 
Potter  vs.  Chapman,  Ambl.,  98;  1  Burn,  Ec.  L.,  240,  8th  ed.) 


*To  a  certain  extent  there  may  be  a  partial  exception  to  this  rnle  by  force  of  «tr- 
pre88  law,  as  follows: 

The  Revised  Statutes  provide  as  to  marshals — 

**Sec.  789.  In  case  of  the  death  of  any  marshal,  his  depnty  or  deputies  shall  con- 
tinue in  oflBce,  unless  otherwise  specially  removed,  and  shall  execut-e  the  same  in  the 
name  of  the  deceased,  until  another  marshal  is  appointed,  as  provided  in  this  chap- 
ter, and  duly  qualitied.  The  defaults  or  misfeasances  in  office  of  such  deputies  in 
the  meantime  shall  be  ad^iudged  a  breach  of  the  condition  of  the  bond  given  by  the 
marshal  who  appointed  tliem ;  and  the  executor  or  administrator  of  the  deceased 
marshal  shall  have  like  remedy  for  the  defaults  and  misfeasances  in  office  of  such 
deputies,  duriug  such  interval,  as  he  would  be  entitled  t«  if  the  marshal  had  con- 
tinued in  life  and  in  the  exercise  of  his  said  office  until  his  successor  was  appointed 
and  duly  qualitied." 

Pursuant  to  this  enactment,  the  practice  of  the  accounting  officers  of  the  Treasury 
Department,  when  a  marshal  dies  and  the  duties  of  his  office  are  discharged  by  dep- 
uties, has  been  to  continue  the  accounts  of  the  deceased  without  rest  and  without 
change.  The  office  is  conducted  in  the  name  of  the  deceased,  and  the  sureties  on  his 
oflicial  bond  are  held  liable  for  any  default  on  the  part  of  the  deputies.  If,  on  the 
final  adiufltmentof  the  accounts,  balances  be  found  due  from  the  United  States,  they 
are  paid  to  the  legal  represent.itive  of  the  late  marshal ;  and  it  becomes  his  duty,  ac- 
cording to  the  usage  which  has  heretofore  prevailed,  to  compensate  the  deputies  for 
their  services,  and  to  settle  their  claims  against  the  late  marshal  in  accordance  with 
the  terms  of  agreements  made  between  the  latter  and  the  deputies,  in  the  same  man- 
ner as  the  marshal  would  have  been  required  to  settle  them  if  death  had  not  occurred. 
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3.  The  executrix  cannot  collect  the  salary  after  the  decease  jof  the 
postmaster  merely  because  the  estate  she  represents  is  liable  for  the 
official  acts  of,  and  postal  revenues  received  by,  the  surety  while  he  is 
performing  the  duties  of  postmaster.  Any  claim  founded  on  this 
reason  is  denied  in  Merriam  vs.  Clinch.    (6  Blatch.  0.  C,  11.) 

The  law  and  regulations,  in  terms  or  by  inference,  fix  the  liability  of 
the  estate  beyond  the  life  of  the  officer,  **until  a  successor  has  been 
duly  appointed  and  qualified." 

The  surety,  when  performing  the  duties  of  postmaster,  is  not  a 
** successor''  within  section  3836  of  the  Revised  Statutes.  The  "public 
property"  mentioned  in  that  section  includes  postal  revenues.  All 
this  seems  clear  from  a  consideration  of  the  laws  referred  to  and  the 
parpose  which  they  carefully  manifest  to  protect  the  Government. 
(See  Merriam  vs.  Clinch,  6  Blatch.  C.  C,  7.) 

The  liability  of  the  estate  arises  by  force  of  the  statute  and  regula- 
tions; and  that  of  the  sureties,  by  force  of  the  statute,  the  bond,  and 
the  regulations.  But  such  liability  has  no  connection  with  the  salary. 
The  Uability  cannot  continue  the  office  in  the  deceased  officer  or  in  his 
legal  representative,  and  hence  cannot  continue  in  either  a  right  to  the 
salary. 

4.  The  "regulations"  declare  that  in  case  of  death  the  surety  may 
"render  the  account  to  and  including  the  day  upon  which  the  new  post- 
master" enters  upon  his  duties,  and  "  such  account  will  be  duly  audited, 
compensation  allowed  in  the  settlement  of  the  same,  and  credited  to 
the  account  of  the  deceased  postmaster." 

This  is  not  a  law  giving  a  salary,  or  deciding  who  is  entitled  thereto. 
It  is  a  regulation,  having  the  force  of  law,  which  prescribes  (1)  a  mode 
of  making  a  return  of  postal  revenues  and  expenses,  (2)  of  auditing 
them,  and  (3)  of  booJc-lceeping.  Its  effect  is  to  be  determined  by  its  pur- 
poses. It  would  have  been  entirely  competent  to  require  that  the  surety 
should  render  the  account  in  his  own  name,  running  back  to  the  time 
covered  by  the  last  report  of  the  deceased  postmaster;  but  this  mode 
of  book-keeping  could  not  deprive  the  estate  of  the  deceased  post- 
master of  the  right  to  the  salary  up  to  the  time  of  the  death,  and  which 
right  is  fixed  by  law. 

As  the  law  fixes  the  amount  of,  and  party  entitled  to,  the  salary,  no 
regulation  could  change  it.  A  regulation  cannot  legislate  in  opposition 
to  a  statute. 

5.  The  right  to  money  on  hand  at  the  decease  of  an  officer  goes  to  the 
successor y  and  not  to  the  legal  representative;  and  this  confirms  the 

H.  Ex.  Boc.  219 4 
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view  that  the  latter  is  not  to  collect  salary  thereafter  a<5cruing.     The 
Revised  Statutes  provide  as  follows: 

"  Sec.  3847.  Any  postmaster,  having  public  money  belonging  to  the 
Government,  at  an  office  within  a  county  where  there  are  no  designated 
depositaries,  treasurers  of  mints,  or  Treasurer  or  assistant  treasurers 
of  the  United  States,  may  deposit  the  same,  at  his  own  risk  and  in  Lis 
official  capacity,  in  any  national  bank  in  the  town,  city,  or  county  where 
the  said  postmaster  resides;  but  no  authority  or  jiermission  is  or  shall 
be  given  for  the  demand  or  receipt  by  the  postmaster,  or  any  otlier 
person,  of  interest,  directly  or  indirectly,  on  any  deposit  made  as  herein 
described,  and  every  postmaster  who  makes  any  such  deposit  shall  re- 
port quarterly  to  the  Postmaster-Oeneral  the  name  of  the  bank  wliere 
such  deposits  have  been  made,  and  also  state  the  amount  which  iniiy 
stand  at  the  time  to  his  credit." 

This  section  allows  the  postmaster,  at  his  own  risk,  to  make,  in  his 
official  capacity,  a  deposit  of  public  money  with  a  bank.  The  words, 
"at  his  own  risk,"  imply  that  the  Government  will  look  to  him  and  liis 
official  bond  for  the  payment  of  the  money  in  case  the  bank  fail,  or. 
without  this,  may  elect  to  look  to  him  or  his  estate.  The  Government 
may  also  hold  the  bank  liable.  If  the  money  is  deposited  to  the  credit 
of  the  United  States,  it  can  be  drawn  out  by  the  creditor  like  any  de- 
posit to  the  credit  of  a  third  part.y. 

In  Swartwout  vs.  Mechanics'  Bank,  5  Denio,  N.  Y.,  555,  it  was  held, 
that  a  bank  keeping  an  account  with  a  public  officer,  in  his  own  name, 
with  his  official  addition,  is  liable  to  him  individually,  unless  it  show^s, 
by  the  account  so  kept,  that  it  is  liable  to  the  Government. 

In  Farmers',  cS:c.,  Bank  vs.  King,  57  Pa.  St.,  202,  it  was  heM,  that, 
although  a  bank  on  receiving  deposits  becomes  a  debtor  therefor,  yet, 
if  the  depositor  is  an  agent,  when  his  principals  assert  their  right  to 
the  money  before  its  repayment,  and  give  notice  to  the  bank  of  their 
ownership,  and  of  their  unwillingness  that  the  money  should  be  paid 
to  their  agent,  his  right  to  reclaim  it  ceases. 

When  a  postmaster  makes,  in  his  official  capacity,  a  deposit  of  public 
money  in  a  national  bank  which  is  not  a  designated  depository,  and 
does  so  with  the  consent  of  the  United  States,  he  assumes  all  risk 
in  the  matter.  The  bank,  by  the  act  of  receiving  a  deposit  from  a 
postmaster  "in  his  official  capacity,"  has  notice  tliat  he  is  the  agent  of 
the  United  States  with  regard  to  the  moneys  deposited.  Hence,  if  the 
executor  or  administrator  of  the  postmaster,  or  any  person  not  specially 
authorized  by  the  United  States,  should  make  a  demand  on  the  bank 
for  the  payment  of  such  deposit,  it  would  be  the  duty  of  the  bank  to 
refuse  payment.  The  executor  or  administrator  ha-s  power  only  to 
collect  debts  due  to  the  decedent's  estate;  and,  clearly,  a  deposit  of 
public  moneys  does  not  constitute  such  a  debt. 
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The  fact  that  the  sureties  are  responsible  for  all  public  moneys  that 
came  into  the  postmaster's  bauds  which  are  not  properly  accounted 
for,  does  not  create  any  contract  between  them  and  the  bank,  as  the 
contract  with  the  bank  is  to  pay  either  to  the  princii)al  or  to  the  agent. 
In  the  lifetime  of  the  agent  the  bank  may  pay  him  the  deposit,  if  the 
principal  (the  United  States)  so  directs;  but  after  the  agent's  death 
the  deiK)sit  remains  subject  to  the  order  of  the  principal  only. 

Trust  funds  held  by  the  decedent,  which  are  kept  separate,  and  come 
into  the  hands  of  his  executor,  are  not  tissets.  (Trecothick  vs,  Austin, 
4  Mass.,  16;  s.  P.,  Robinson  vh.  Codman,  1  Sum.,  121;  U.  S.  vs.  Cutts, 
hU  133.  For  the  liability  of  the  administrator  of  the  surety  of  a  public 
debtor,  see  U.  S.  vs.  Primrose,  Gilp.,  58;  Vaughan  vs.  Northup,  15 
Pet,,  1.) 

The  administrator  of  a  creditor  of  the  Government,  duly  appointed 
in  the  State  where  he  was  domiciliated  at  his  death,  has  full  authorit}^ 
to  receive  payment,  and  give  a  full  discharge  of  the  debt  due  to  the  in- 
testate.   (Vaughan  vs.  Northup,  15  Pet.,  6.) 

In  Morse  on  "  Banks  and  Banking,"  302,  (2d  ed.,)  it  is  said : 

'*  If  a  deposit  account  stands  in  the  name  of  any  person,  not  as  an 
individual,  but  in  an  official  capacity^  upon  his  decease,  or  upon  the  ces- 
s;itiou  of  his  official  character,  the  property  in  the  deposit,  and  with 
this  the  right  to  draw  checks  against  it,  will  pass  to  his  successor  in 
the  office.  Thus,  a  deposit  account  to  the  credit  of  one  as  executor 
does  not  pass  to  his  own  a^lministrators  ui)on  his  decease,  but  to  the 
administrators  de  bonis  non  of  the  estate  of  the  prior  deceased.  The 
bank  will  be  discharged  only  by  payment  made  to  them."  (Allegheny 
Bank's  appeal,  48  Pa.  St.,  328;  Stair  r«.  New  York  National  Bank,  55  Pa. 
St.,  3()4;  Farmers'  and  Mechanics'  National  Bank  vs.  King,  57  id, 
202;  Perry  on  Trusts,  sees.  287,  288,  &c.) 

*' If  a  deposit  be  made  in  the  name  of  a  depositor  as  ^  agent,'  the 
principal  may  recover  and  hold  it  as  against  a  creditor  of  the  depositor 
who  has  attached  it."  (Bank  of  Northern  Liberties  vs.  Jones,  42  Pa. 
St.,  536.) 

An  examination  of  the  cases  will  show  that  the  principles  thus  stated 
are  not  in  conflict  with  those  stated  in  the  cases  to  which  reference  has 
been  made. 

The  result  is,  that  the  executrix  is  not  entitled  to  collect  any  salary 
accruing  in  the  office  after  the  decease  of  the  postmaster. 

II. — Welles  is  entitled  to  the  salary  during  the  time  he  performed 
the  duties  of  postmaster. 

1.  The  act  of  March  3,  1879,  is  clear  and  conclusive.  It  seems  to 
have  been  passed  to  meet  this  class  of  cases.  It  declares  that  "any 
person  performing  the  duties  of  postmaster,  by  authority  of  the  Presi- 
dent,   •    •    •     where  there  is  a  vacancy  for  any  cause,  shall  receive 
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for  the  term  for  which  the  duty  is  performed  the  same  compensation  ^ 
that  a  regularly  appointed  postmaster  would  be  entitled  to.  Welles 
has  satisfied  the  conditions  of  this  act. 

(1.)  He  was,  during  the  period  for  which  the  executrix  claims  the 
salary  attached  to  the  office,  the  "person  performing  the  duties  of  post- 
master." 

(2.)  He  performed  them,  as  already  shown, ''  by  authority  of  the  Presi- 
dent." 

a.  It  has  been  sufficiently  shown  that  the  "regulation"  was  for  this 
purpose  the  act  of  the  President. 

6.  As  the  law  has  given  authority  to  the  head  of  the  Post-Office  De- 
partment to  make  the  "regulation,"  this,  as  his  act,  would  be  sufficient, 
if  it  were  not  for  the  express  provision  that  the  person  performing  the 
duties  must  act  "by  authority  of  the  President ;"  because  Congress 
could  in  this  nwde  "vest  the  appointment"  of  a  person  to  perform  "the 
duties  of  postmaster"  in  the  Postmaster-General,  (Const.,  art.  II,  sec. 
2,  clause  2;)  anc^no  particular /orm  of  appointment  is  required.  (Bow- 
erbank  vs.  Morris,  Wall.  C.  C,  119.) 

c.  Congress  cannot  by  law,  and  without  other  appointment,  designate 
persons  as  officers  in  the  postal  service.  (Case  of  Bist.  Atty.,  16  Am. 
Law  Reg.,  786  j  U.  S.  vs.  Maurice,  2  Brock.,  96.) 

The  laic  could,  without  executive  direction  or  authority,  give  to  a 
surety  the  right  to  discharge  the  duties.  (Sheboygan  vs.  Parker,  3 
WaU.,  93.) 

It  has  in  this  case  given  such  right,  but  only  upon  condition  that  the 
surety  act  "  by  authority  of  the  President." 

(3.)  There  was  a  "  vacancy"  in  the  office,  caused  by  the  death  of  the 
postmaster ;  and  Welles  performed  the  duties  of  the  office  during  the 
period  in  question. 

(4.)  Welles  is,  therefore,  entitled  to  the  salary  with  which  he  has,  in 
his  account,  credited  himself;  and  the  settlement  and  adjustment  of 
the  postmaster's  account  for  the  quarter  ending  June  30,  1879,  made 
by  the  Auditor  of  the  Treasury  for  the  Post-Office  Department,  are 
affirmed. 

Treasury  Department, 

First  Comptroller's  Office,  February  21,  1881. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  DIPLOMATIC  OFFICER 
OF  THE  UNITED  STATES  TO  HIS  SALARY  DURING  AN 
ABSENCE  FROM  HIS  POST  AS  A  SUBPffiNAED  WITNESS 
BEFORE  A  COMMITTEE  OF  CONGRESS.-SEWARD'S  CASE. 


1.  The  law  of  nations  is  recognized  by  the  Constitution  as  a  part  of  the  law  of  the 

land. 

2.  The  duties  of  foreign  ministers  are  defined  by  the  law  of  nations,  but  those  of 

American  foreign  ministers  are  subject  to  regulation  or  modification  by  treaty  or 
act  of  Congress. 

3.  The  salaries  of  ministers  of  the  United  States  to  foreign  countries  are  wholly  de- 

pendent on  the  legislation  of  Congress. 

4.  The  post  of  duty  of  an  envoy  extraordinary  and  minister  plenipotentiary,  within 

the  meaning  of  section  1742  of  the  Revised  Statutes,  is  that  place  at  which  he 
may  be  required  to  be  by  order  of  the  President  for  a  purpose  connected  with  his 
position  or  duty  as  such  officer. 

5.  Whether  a  diplomatic  officer  of  the  United  States  can,  without  the  authority  of 

the  President,  be  compelled  to  leave  his  post  of  duty  abroad  and  appear  as  a 
witness  before  a  court  or  committee  of  Congress — qucn-ef 

6.  The  provision  of  the  statute  which  deprives  diplomatic  officers  of  salary  in  case 

of  absence,  changes  the  rule  which  would  otherwise  generally  exist  as  to  the 
right  to  compensation. 

George  F.  Seward  was  consul-general  of  the  United  States  at  Shang- 
hai, China,  from  October,  1861,  until  January  6,  1876;  at  which  latter 
date  he  resigned,  and  became  envoy  extraordinary  and  minister  pleni- 
potentiary of  the  United  States  to  China. 

January  11,  1878,  a  committee  was  appointed,  under  a  resolution  of 
the  House  of  Representatives  of  that  date,  to  examine  "into  all  the 
affairs  of  the"  State  and  other  Departments,  with  power  to  examine 
witnesses  and  send  for  persons  and  papers. 

Charges  having  been  made  against  Mr.  Seward,  relative  to  his  official 
conduct  as  consul-general^  the  committee  was  engaged  firom  February 
5, 1878,  to  February  22,  1879,  except  during  the  recess  of  Congress, 
from  June  20  to  November  20,  1878,  in  investigating,  inter  alia^  said 
charges. 

The  committee  was  also  engaged  in  making  inquiries  as  to  th^  official 
conduct  of  Mr,  Seward  as  envoy. 

On  the  27th  of  April,  1878,  the  committee,  on  the  request  of  Mr. 
Seward's  counsel,  notified  the  Secretary  of  State  that,  "if  the  Presi- 
dent should  determine  to  grant  Mr.  Seward  a  leave  of  absence,"  for  the 
purpose  of  appearing  before  the  committee  to  testify  and  cross-examine 
witnesses,  he  should  have  the  opportunity  within  a  reasonable  time,  on 
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notice  to  him  by  telej^^rain  and  on  condition  that  he  be  required  to  bring 
his  books. 

The  Secretary  of  State,  on  the  1st  of  May,  by  cable  despatch,  gave 
Mr.  Seward,  then  on  duty  in  China,  leave,  and,  on  the  8th  of  May, 
directed  him  to  '^ start  by  first  opportunity"  to  Washington.* 

He  left  China  on  his  return,  June  7,  and  reached  Washington  Novem- 
ber 15,  1878. 

On  the  19th  of  February,  1879,  a  suhpwna  duces  tecum  was  issued  and 
served  on  Mr.  Seward  by  order  of  the  committee. 

He  remained  here  and  in  the  United  States,  by  permission  of  the 
President,  giving  his  attention  to  the  investigation  when  practicable, 
until  April  20,  1879,  when,  by  direction  of  the  President,  he  left  the 
United  States  on  the  return  to  his  post  of  duty,  which  he  reached,  in 
China,  June  19,  1879.  (For  reports  of  committee,  see  House  Rep.,  Xo. 
117,  3d  Sess.  45th  Cong.,  Feb.  22,  1879;  House  Rep.,  No.  134,  3d  Sess. 
45th  Cong.,  March  3,  1879 1  and  House  Rep.,  No.  141,  3d  Se«s.  45th 
Cong.,  March  3,  1879.) 

Mr.  Seward's  accounts  for  salary,  c^c,  having  been  i>resented  to  the 
Fifth  A'jditor  and  a  balance  stated,  tlie  First  Comi)troller  has  to  de- 
cide the  question  whether  Mr.  Seward  is  entitled  to  the  salary  of  his 
office  during  his  absence  from  China  for  the  period  above  stated. 

October  4,  1879,  the  Secretary  of  State,  in  answer  to  an  inquiry  of 
the  Fifth  Auditor,  said: 

"The  absence  of  Mr.  Seward  from  his  post  from  the  7th  of  June,  187S, 
the  date  of  his  departure  from  Peking,  to  his  return  to  that  place  on 
June  19,  1879 — one  year  and  twelve  days — presents  a  distinct  and  im- 
portant question.  This  Department  having  maturely  considered  this 
question,  has  decided  that  Mr.  Seward's  absence  from  his  post  during 
the  period  just  named,  was  not  such  an  absence  as  the  law  contem- 


*The  testimony  in  relation  to  Mr.  Sewanl  is  found  in  Mis.  Doc.  No.  31,  2d  Sess.  45th 
Cong. 
The  cable  despatches  of  May  1  and  8  are  as  follow : 

"Telegram.  "DEPAR-niKNT  of  State, 

"  ]\'a8hingt4)ny  May  1,  i87e^. 
"Staiiel,  Vice-Comul  Getieraly  Shanghai: 

"Inform  Seward  that  sub-committee,  on  motion  of  his  counsel,  consent  to  reasona* 
ble  time  for  his  appearance  here.  Leave  granted;  and  he  is  re«iuired  to  bring  all 
books,  vouchers,  and  papers  relating  to  the  business  of  consul-general  at  Shanghai 
during  his  incumbency  of  that  office,  including  any  that  may  have  been  taken  to 
Peking.    Telegraph  answer. 

"EVAKTS." 

Sent  May  2. 

"Telegram.  "Department  of  Statk, 

"  fVashington,  May  8,  1W8. 
"Stahel,  Consul-General,  Shanghai: 

"Send  messenger  at  once  after  Seward,  with  telegrams,  and  inform  him  be  mnst 
start  by  first  opportunity.    Let  books  follow  him,  ifnecessary.    Answer. 

"EVARTS, 
**  Secretary,** 
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plated  when  it  limited  the  allowance  of  compensation  of  a  minister,  when 
away  ftoni  his  post,  to  sixty  days  of  the  annual  salary.  Mr.  Seward 
did  not,  as  is  nsiially  the  case,  withdraw  from  Peking  for  his  recrea- 
tion, or  to  attend  to  ordinary  private  business.  He  had  been  formally 
charged  before  the  proper  authority  of  his  own  Government  with  high 
misdemeanors,  while  holding  the  commission  of  consul-general  at 
Shanghai.  The  authority  which  entertained  the  charge  admitted  that 
his  appearance  here  was  necessary  to  meet  it." 

Hon.  Samuel  Shellabarger  for  Mr.  Seward; 

An  oflScer  is  not  ^'absent  from  his  post  or  from  duty"  when  he  is  in 
di.scharge  of  the  duties  of  his  post,  under  the  lawful  commands  of  his 
superior  officer,  at  any  place  where  such  superior  has  power  in  law  to 
command  him  to  go.  (U.  S.  vs.  Williams,  23  Wall.,  411 ;  U.  8.  vs.  Lip- 
pitt,  10  Otto,  603.)  Where  two  statutes  exist  in  pari  materia,  one 
cutting  off  pay  for  '*  absence  on  leave  or  otherwise,"  and  another  allow- 
ing: a  sui)erior  officer  to  command  such  absence  for  the  purposes  of  a 
great  public  duty  relating  to  that  very  post,  then  such  absence  does  not 
come  under  the  head  of  *'  absence  on  leave  or  otherwise." 

The  Revised  Statutes,  sections  202  and  1752,  authorize  the  President 
to  control  the  movements  of  ministers,  and  the  practice  of  the  State 
Department  is  never  to  regard  an  absence  by  order  as  "an  absence  on 
leave  or  otherwise."*     What  the  statute  meant  to  render  unlawful,  was 

'Instances  of  this  practice  are  given  in  the  foUowing  paper  from  the  diplomatic 
bnreaii  of  the  State  Department : 

Diplomatic  Bureau,  February  17,  1880. 

^^lai  wrvices  of  United  States  ministers  abroad,  under  orders  or  with  approval  of  the  De- 
partmentj  and  entailing  absence  from  their  posts. 

lu  the  early  history  of  the  diplomacy  of  the  United  States,  it  was  common  usa^e 
to  detach  ministers  on  special  service,  away  from  their  legations,  to  negotiate  treaties 
with  countries  where  the  United  States  had  no  representative,  and  the  like.  Many 
of  the  earlier  treaties  with  the  African  and  Oriental  States  were  so  concluded. 

A  pmmineut  historical  instance  is  found  in  the  cclehrat<»d  Ostend  conference,  when 
Mr.  Soule  was  sent  from  Madrid  to  Ostend  to  confer  with  Mr.  Buchanan,  of  London, 
and  Mr.  Mason,  of  Paris,  on  the  state  of  Cuha. 

Coming  down  later,  Mr.  Low,  the  minister  at  Peking,  was  sent  to  Corea,  to  endeavor 
to  negotiate  a  treaty,  under  the  protection  of  a  naval  vessel. 

On  the  29th  of  August,  1879,  Mr.  Noyes  was  instructed  to  visit  northern  Africa  and 
•  the  Mediterran<^an  coast,  to  report  on  the  commercial  openings  there  for  American 
trade.  (See  F.  R.,  1879,  p.  342.)  He  did  so,  and  was  absent  some  four  months, 
dnring  which  time  he  was  regarded  as  on  duty. 

On  the  30th  of  July,  1879,  Mr.  Kasson,  minister  at  Vienna,  was  ordered  to  visit 
Konmania  and  Servia,  "to  negotiate  for  the  opening  of  diplomatic  and  commercial  re- 
lations with  thos«*  countries.  (See  F.  R.,  1879,  p.  79.)  He  did  so,  and  was  allowed 
exijenaes,  in  addition  to  his  salary  for  the  time  so  on  duty. 

On  the  30tli  of  October,  1880,  Mr.  Putnam,  minister  at  Brussels,  was  instructed  to 
proceed  to  Paris,  to  take  part  as  the  delegate  of  the  United  States  in  an  international 
pn)I»erty  conference.  He  did  so,  and  was  allowed  expenses  for  the  trip,  besides  being 
ivganled  as  continuously  on  duty. 

The  instances  of  ministers  being  ordered  to  leave  their  posts  on  acccount  of  busi- 
ness properly  pertaining  to  the  countries  in  their  charge  are  numerous.  1  mention 
the  following : 

On  the  17tn  of  March,  1880,  Mr.  Maynard,  minister  at  Constantinople,  was  ordered 
to  proceed  to  Cairo,  there  to  try  Scphen  P.  Mirzan,  an  American,  accused  of  homi- 
<^ide.    His  personal  exjienses  were  allowed. 

On  the  13th  of  December,  1879,  Mr.  Maynard  was  authorized  to  visit  Syria,  and 
report  on  the  condition  of  the  couutry  and  the  consulates.  He  did  so,  and  was  re- 
garded as  on  duty  dnriug  the  whole  time  of  his  absence. 

On  the  15th  of  AuKOst,  1879,  Mr.  Foster,  minister  at  Mexico,  was  ordered  to  visit 
the  Rio  Grande  country,  and  report  on  the  condition  of  the  consulates. 
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compensation  for  more  than  sixty  days  in  any  one  year,  when  the  officer 
was  off  duty,  "  Otherwise  "  means  other  like  cause— a/u^rf^m  generis, 
(Sedgwick,  Stats.,  360 n.) 

The  mischief  intended  to  be  remedied  by  the  statute  was  absence 
not  devoted  to  the  duties  of  the  post,  in  excess  of  sixty  days. 

Hon.  R,  T.  Merrick  for  Mr,  Seward  : 

1.  No  law  of  the  United  States  prescribes  the  duties  of  diplomatic 
officers.    The  designation  of  duties  is  intrusted  to  the  President,  sub- 
ject only  to  the  Constitution  and  law.    (Rev.  Stats.,  1743,  1752.) 
•    2.  The  order  to  Mr.  Seward  was  peremptory.    The  service  it  called 
on  him  to  perform  had  relation  to  his  official  duty  as  minister. 

3.  The  post  of  duty,  under  sec.  1742,  is  that  place  where  the  order  of 
the  superior  officer  requires  him  to  be.  This  is  shown  by  reference  to 
sec.  1741,  ^^  absent  from  his  posty  or  the  performance  of  his  duties,^^  A 
minister  "  on  leave"  is  **  absent  from  his  post,"  though  he  may  remain 
at  the  capital  to  which  he  is  accredited. 

4.  The  Department  of  State  certifies  in  substance  that,  as  matter  of 
fact  J  Seward  was  not  absent  from  his  post  of  duty.  This  fact  is  exclu- 
sively within  the  province  of  that  Department. 

The  Revised  Statutes  contain  these  provisions: 

"Sec.  1740.  i^o  *  ♦  *  envoy  extraordinary,  minister  plenipo- 
tentiary, minister  resident,  *  *  *  or  consul-general,  •  •  • 
shall  be  entitled  to  compensation  for  his  services,  except  from  the  time 
when  he  reaches  his  post  and  enters  upon  his  official  duties,  to  the 
time  when  he  ceases  to  hold  such  office,  and  for  such  time  as  is  act- 
ually and  necessarily  occui>ied  in  receiving  his  instructions,  not  to  ex- 
ceed thirty  days,  and  in  making  the  direct  ti-ansit  between  the  place 
of  his  residence,  when  appointed,  and  his  post  of  duty,  at  the  com- 
mencement and  termination  of  the  period  of  his  official  service,  for 
w  hich  h^  shall  in  all  cases  be  allowed  and  paid,  except  as  hereinafter 
mentioned.  ••  *  *  And  no  person  shall  be  deemed  to  hold  any  such 
office  after  his  successor  is  appointed  and  actually  enters  upon  the  du- 
ties of  his  office  at  his  post  of  duty,  nor  after  his  official  residence  at 
such  post  has  terminated,  if  not  relieved.  •  •  • 
.  "Sec.  1741.  jS^o  *  »  *  minister  *  *  »  shall  be  absent  from 
his  post,  or  the  performance  of  his  duties,  for  a  longer  i>eriod  than  ten  * 
days  at  any  one  time,  without  the  permission  pre\iously  obtained  of 
the  President. 

"  Sec.  1742.  No  diplomatic  or  consular  officer  shall  receive  salary  for 
the  time  during  which  he  may  be  absent  from  his  post,  by  leave  or 


The  frequent  joumeyings  of  Mr.  Osboni,  Mr.  Christiancy,  and  Greneral  AdamSf 
during  1880,  on  business  connected  with  the  efforts  of  the  l)nited  States  to  end  the 
South  American  war,  t<»ok  them  out  of  the  jurisdiction  of  their  respective  countries 
for  the  time  being.  Their  salaries  and  ofticial  services  have,  however,  been  regarded 
as  continuous. 

The  repeated  journeys  of  the  minister  at  Guatemala,  in  visiting  the  other  Central 
American  States  to  which  he  is  accredited,  are  hardly  cases  in  point,  except  so  far  ba 
allowance  of  expenses  and  continuous  salary  are  concerned. 

It  would  be  easy  to  select  many  more  instances,  but  the  foregoing  will  possibly 
suffice  to  show  the  usage  of  the  Department  in  such  cases. 

Respectfully  submitted: 

ALVEY  A.  ADEE, 

Chief  of  Bureau* 
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otherwise,  beyond  the  term  of  sixty  days  in  any  one  year;  but  the  time 
equal  to  that  usually  occupied  in  going  to  and  from  the  United  States, 
in  case  of  return,  on  leave  of  such  diplomatic  or  consular  officer  to  the 
United  States,  may  be  allowed  in  addition  to  such  sixty  days. 

"Sec.  1743.  The  compensation  allowed  by  law  to  the  various  diplo- 
matic and  coilsular  officers  shall  be  in  full  for  all  the  services  rendered 
and  personal  expenses  incurred  by  the  persons  respectively  for  whom 
such  compensation  is  provided,  of  whatever  kind  such  services  or  per- 
sonal exx)enses  may  be,  or  by  whatever  treaty,  law,  or  instructions  they 
are  required;  and  no  allowance,  other  than  such  as  is  so  provided,  shall 
be  made  in  any  case  for  the  outfit  or  return  home  of  any  such  officer 
or  person.^ 

"Sbc.  1752.  The  President  is  authorized  to  prescribe  such  regula- 
tions, and  make  and  issue  such  orders  and  instructions,  not  inconsistent 
with  the  Constitution  or  any  law  of  the  United  States,  in  relation  to 
the  dudes  of  all  diplomatic  and  consular  officers,  the  transaction  of 
their  business,  the  rendering  of  accounts  and  returns,  the  payment  of 
compensation,  the  safe-keeping  of  the  archives  and  public  property  in 
the  hands  of  all  such  officers,  the  communication  of  information,  and 
the  procurement  and  transmission  of  the  products  of  the  arts,  sciences, 
manufactures,  agriculture,  and  commerce,  from  time  to  time,  as  he  may 
think  conducive  to  the  public  interest.  It  shall  be  the  duty  of  all  such 
officers  to  conform  to  such  regulations,  orders,  and  instructions." 

"Sec.  202.  The  Secretary  of  State  shall  perform  such  duties  as  shall, 
from  time  to  time,  be  enjoined  on  or  intrusted  to  him  by  the  President 
relative  to  correspondences,  commissions,  or  instructions  to  or  with 
pubhc  ministers  or  consuls  from  the  United  States,  or  to  negotiations 
with  public  ministers  from  foreign  States  or  princes,  or  to  memorials 
or  other  applications  from  foreign  public  ministers  or  other  foreigners, 
or  to  such  other  matters  respecting  foreign  affairs  as  the  Presi<leut  of 
the  United  States  shall  assign  to  the  Department,  and  he  shall  conduct 
the  business  of  the  Department  in  such  manner  as  the  President  shall 
dbect^" 


Decision  by  William  Lawrence,  Firnt  Comptroller: 

Is  Mr.  Seward,  on  the  facts  stated,  entitled  to  his  salary  as  envoy  ex- 
traordinary and  minister  plenipotentiary  to  China  during  the  period  of 
his  absence  from  that  country  by  direction  of  the  President  t 

The  Constitution  authorizes  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  appoint  ambassadors  and  other  public 
miuisters.    (Art.  II,  sec.  2.) 

The  act  of  the  Secretary  of  State  is,  in  effect,  the  act  of  the  President. 
(7  Op.  AttGen.,  453;  Wilcox  vs.  Jackson,  13  Pet.,  498;  U.  S.  vs. 
Eliason,  16  Pet.,  291;  U.  S.  vs.  Cutter,  2  Curt.,  617;  Williams  vs.  U.  S., 
1  How.,  290;  s.  C,  5  Cr.  C.  C,  619;  Lockington  vs.  Smith,  Pet.  C.  C,  466.) 

The  law  of  nations  defines  the  duties  of  our  public  ministers. 

These  duties  may,  to  a  certain  extent,  be  prescribed  or  regulated  by 
Congress  or  by  treaty;  but  Congress  has  only  to  a  limited  extent  done 
80,  and  the  duties  generally  remain  as  prescribed  by  the  law  of  nations. 
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The  Constitution  recognizes  the  law  of  nations  as  a  part  of  the  law 
of  the  land.     (Art.  I,  sec.  7,  cl.  10;  1  Op.  Att.-Gen.,  27;  11  Op.,  299.) 

It  is  the  dnty  of  the  President  to  "take  care  that  the  laws  be  faith- 
fully executed."    (Const.,  art.  II,  sec.  3.) 

The  salary  or  compensation  of  our  ministers  is  wholly  dependent  on 
the  legislation  of  Congress.  A  treaty  cannot  fix  a  salary,  because 
money  can  only  be  paid  in  pursuance  of  appropriations  by  law. 

The  statute  provides,  that  "no  *  *  *  minister  plenipotentiary 
*  *  *  shall  be  absent  from  his  post,  or  tlie  performance  of  his  dutws, 
for  a  longer  period  than  ten  days  at  any  one  time,  without  the  permission 
previously  obtained  of  the  President ;"  and  that "  no  diplomatic  •  *  * 
officer  shall  receive  salary  for  the  time  during  which  he  may  be  absent 
from  his  post,  by  leave  or  otherwise,  beyond  the  term  of  sixty  days  in  any 
one  year." 

Mr.  Seward  was  absent  from  China  "  beyond  th^  term  of  sixty  days;" 
and,  if  China  was  his  post,  he  is  not  entitled  to  the  salary  of  his  office 
for  the  period  of  such  absence. 

The  right  to  the  salary  turns  on  the  question :  Where  was  his  post 
during  such  absence! 

It  is  certain  that  the  post  of  an  envoy  extraordinary  and  minister  pleni- 
potentiary is, — wherever  he  is  required  to  be,  by  the  Premdent,  for  a  pur- 
pose connected  with  the  position  or  duty  of  such  envoy. 

1.  This  is  the  rule  of  reason,  founded  on  convenience.  No  act  of  Con- 
gress declares  where  the  post  of  duty  is.  Generally  the  post  of  duty  of 
an  envoy  to  a  foreign  country  is  in  that  country;  but  many  cases  may 
arise  when  his  service  elsewhere  might  become  necessary  and  proper. 

If  an  envoy  extraordinary  should  be  sent  to  China  with  instructions 
to  negotiate  with  that  nation  for  a  singleor  bimetallic  standard  of  money, 
#ith  a  view  to  similar  treaty  stipulations  with  other  nations,  and  China 
Should  send  an  envoy  to  meet  in  the  negotiation  the  envoys  of  other 
nations  at  Paris,  our  interest  might  require  our  envoy  to  find  his  post 
of  duty  there.  Such  conferences  have  been  held.  (Lawrence's  Wheaton, 
149,  672;  Lawrence  on  Visitation  and  Search,  Appendix,  205;  Cong. 
Doc,  33d  Cong.,  2d  Sess.,  H.  R.  No.  93.) 

The  statute  allows  an  envoy  no  more  than  thirty  days  in  which  to 
receive  his  instructions.  (Rev.  Stats.,  1740.)  Were  it  not  for  this  re- 
striction, the  President  might,  for  that  purpose,  make  Washington  the 
envoy's  post  of  duty  for  a  longer  period;  but  if  the  President  should, 
for  other  purposes  than  the  receipt  of  instructions,  order  him  to  remain 
in  or  return  to  Washington,  this  would,  by  reasonable  implication, 
make  Washington  for  such  purposes  his  post  of  duty. 
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It  might  happen  that  the  most  valuable  service  our  envoy  to  China 
could  render  to  our  Government  would  be  to  be  absent  from  China, 
engaged  in  "masterly  inactivity.''  No  service  might  be  the  most 
efficient  service,  and  absence  the  most  available  position  for  usefulness. 
Non-action  may  sometimes  be  the  most  valuable  form  of  diplomatic 
action. 

The  existence  of  a  state  of  war  in  a  foreign  country  might  necessitate 
a  transfer  of  the  post  of  duty  elsewhere. 

It  might  happen  that  our  envoy  could  conduct  negotiations  with  the 
minister  of  China  near  this  Government  in  Washington  to  better  ad- 
vantage than  in  Peking. 

Any  law  which  would  attempt  to  fix  the  locality  of  a  post  of  duty  would 
embarrass  the  Government  and  cripple  the  efficiency  of  the  diplomatic 
service. 

Solus  popnli  supreina  lex. 

If  the  President  could  temporarily  recall  an  envoy  from  a  distant 
country'  only  on  condition  of  the  loss  of  salary,  it  would  impose  a  re- 
straint on  him  and  on  the  envoy  detrimental  to  the  public  service. 
Authorized  and  necessary  absence,  and  the  period  of  its  duration,  should, 
on  grounds  of  public  policy,  not  be  subjected  to  any  such  condition  or 
restraint. 

"A  foreign  minister  is  considered  as  in  the  place  of  the  sovereign  he 
represents,  and  therefore  not,  in  point  of  law,  within  the  jurisdiction 
of  the  sovereign  at  whose  court  he  resides."  (Schooner  vs.  McFadden, 
7  Cr.,  138.) 

It  is,  doubtless,  because  of  these,  or  similar,  considerations,  and  for 
other  reasons,  that  there  is,  by  the  law  of  nations,  "an  implied  agree- 
ment among  nations  that  the  ambassailor,  while  he  resides  in  the  foreign 
State,  shall  be  considered  as  a  member  of  his  own»country,  and  the 
Government  he  represents  has  exclusive  cognizance  of  his  conduct  and 
control  of  his  person.^ 

This  right  of  control  is  carried  to  such  an  extent  that  the  ambassador 
is  exempt  "from  all  responsibility  to  the  laws"  of  the  country  to  whictf 
he  is  accredited.  (Bouv.  Die,  title  "Ambassador;"  Grotius,  b.  2,  ch. 
18,  sees.  1-6.) 

By  the  law  of  nations,  then,  the  post  of  duty  of  an  envoy  extraor- 
dinary is  that  place  where  he  is  required  to  be  by  his  sovereign.  The 
post  of  duty  of  a  minister  resident  or  other  lesser  diplomatic  officer,  or 
consulj  is  not  now  under  consideration. 

2.  Congress  has  by  statute  declared  the  existence  of  authority  in  the 
President  to  fix  the  post  of  duty  of  an  envoy.  The  President  "is  au- 
thorized to     ♦     •     •     issue  such  orders    *    ♦    •    not  inconsistent 
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with  the  Constitution  or  any  law  of  the  United  States,  in  relation  to  the 
duUes  of  all  diplomatic  ♦  *  *  officers^  [and]  the  transaction  of  their 
business  *  ♦  ♦  as  he  may  think  conducive  to  the  public  interest'*' 
(Rev.  Stats.,  1752.) 

Section  1741  evidently  treats  the  post  of  duty  as  the  place  where 
duties  are  to  be  performed ;  and  there  is  no  fixed  location  of  the  post 
beyond  the  control  of  the  President. 

This  makes  no  new  law.  It  is  declaratory  of  the  general  principle 
in  the  law  of  agency  that  the  agent  is  subject  to  the  direction  of  the 
principal,  and  that  the  agent  intrusted  with  the  performance  of  a 
duty  may  adopt  such  modes  as  may  be  reasonably  proper  to  execute  it. 
(2  Phillimore,  227,  ch.  X;  Brynkershoek,  Q.  I.  P.  C,  1,  ch.  XXIV; 
Lawrence's  Wheaton,  383,  part  3,  ch.  1.)  The  envoy  is  but  the  agent 
of  the  President,  who  may,  if  he  choose,  in  person,  negotiate  a  treaty; 
but  the  usage  is  to  act  only  through  a  minister.  (Lawrence's  Wheaton, 
384,  n.  120 ;  Jefferson  to  Genet,  August  19, 1793 ;  President's  Message, 
1849-'50,  pt.  1,  p.  71 ;  6  Webster's  Works,  492.) 

The  absolute  right  of  a  sovereign  to  control  the  movements  and  acts 
of  his  ambassadors  and  ministers  is  recognized  by  the  law  of  nations ; 
and  in  this  respect  the  President  is  equal  in  power  with  the  sovereign 
of  any  nation,  subject  only  to  the  provisions  of  the  Constitution. 

The  statute  is  clearly  reconcilable  with  the  opinion  herein  expressed. 
The  statute  denies  the  right  to  salary  to  an  envoy  when  "absent  from 
his  post,  by  leave  or  otherwise." 

This  means  absence  by  leave  of  the  President,  or  absence  without 
such  leave. 

Absence  by  leave /row  his  post  is  one  kind  of  absence;  absence  from 
it  without  leave  includes  all  other  forms  of  absence.  If  an  envoy,  by 
his  own  neglect,  fails  to  reach  his  post  of  duty,  or,  without  authority  of 
the  President,  flees  from  it  in  the  face  of  danger,  he  is  absent  without 
leave. 

This  provision  of  law  as  to  salary  was  made  necessary  in  order  to 
insure  the  presence  of  a  minister  at  the  post  of  duty,  so  important  al- 
ways, and  especially  in  the  perils  of  war,  when  the  protection  of  our 
citizens  abroad  may  be  an  imperative  duty. 

It  is  necessarj^,  also,  because  an  officer  is  generally  entitled  to  his 
salary  while  permitted  to  hold  an  office,  whether  he  fully  performs  its 
duties  or  not,  and  although  he  may  indulge  in  unnecessary  absences^ 
(Ware  vs.  U.  8.,  7  Ct.  Cls.,  556;  Evans's  case,  ante^  1.)  This  rule  is 
recognized  in  sections  40  and  41  of  the  Revised  Statutes,  even  in  respect 
of  members  of  Congress. 
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The  loss  of  salary  results  firom  "  absence.''  Absence,  as  already  stated, 
is  of  two  kinds:  loith  lea/ve — without  leave.  The  purpose  of  absence  with 
leave  is  to  release  the  oflBcer  from  vfficial  duty — release  him  for  the 
time  being  firom  the  control  of  the  President.  Absence  is  not  determined 
by  the  pUioe  where  the  minister  is,  but  by  his  release  from  duty  and  from 
Presidential  control,  A  minister  may  continue  at  the  place  where  he  gen- 
erally  transacts  his  official  duties,  and  yet,  in  the  legal  sense,  "  be  absent 
from  his  post  by  leave."  So  there  may  be  an  absence  ejusdem  generis 
without  leave;  that  is,  a  refusal  to  perform  duty  and  neglect  of  the 
President's  orders.  If  a  minister  should,  without  authority,  depart 
from  the  place  at  which  he  is  assigned  to  duty,  for  the  purpose  of  giving 
attention  to  his  private  business,  or  in  pursuit  of  pleasure,  this  would 
be  evidence  of  absence  without  leave.  But  at  the  place  of  his  duty  he 
might  wholly  occupy  his  time  for  the  same  purposes,  and  totally  dis- 
regard all  orders  of  the  President,  and  so  be  "  absent  from  his  post 
•    •    •    otherwise^  than  with  leave. 

The  rule  which  interprets  the  word  "otherwise"  by  reference  to  the 
words  "absence    *    *    *    by  leave,"  is  one  to  be  carefully  observed. 

Absence  "by  leave"  occurs  where,  by  authority  of  the  President, 
a  diplomatic  officer  is  excused  from  the  performance  of  duty.  Absence 
"otherwise"  is  undoubtedly  to  be  understood  by  reference  to  "absence 
by  leave;"  and  in  one  sense  the  absence  otherwise  is  ejusdem  generis. 
The  character  of  the  absence  ^^  otherwise^  is  determined  by  its  purpose 
and  disobedience  of  Presidential  orders.  (Williams  vs,  Grolding,  Law 
R.,  1 C.  P.,  69;  White  vs,  Ivey,  34  Ga.,  185;  State  vs.  McGarry,  21  Wis., 
496;  Mclntyre  vs.  Ingraham,  35  Miss.,  25;  St.  Louis  vs.  Laughlin,  49 
Mo.,  559;  State  vs.  Pemberton,  30  Mo.,  376;  Gould  vs.  Sub-District,  7 
Mum.,  203;  Queen  vs.  Edmundson,  2  B.  &  E.,  75.) 

The  maxim  ntscitur  d  soeiis  leads  to  the  same  result. 

But  it  must  not  be  understood  that  when  the  President  orders  an  envoy 
to  do  nothing,  or  to  go  to  a  point  distant  from  the  seat  of  the  Government 
to  which  he  is  accredited,  because  such  n^on-action  or  removal  of  the  post 
of  duty  will  be  useful  to  the  public,  the  envoy  is  thus  "off  duty"  or 
absent  from  his  post.  In  such  case  he  is  on  duty  and  at  his  post.  He 
is  on  duty  at  the  post  where  he  is  sent  by  authority. 

Upon  the  principles  thus  stated,  Mr.  Seward  was  not  "absent  from 
his  post"  during  any  part  of  the  time  from  June  7, 1878,  to  April  20^ 
1879.  This  is  the  period  covered  by  his  departure  from  China  until  he 
started  from  the  United  States  to  return.  During  this  time  he  is  enti- 
tled to  full  salary,  and  he  does  not,  for  any  part  of  the  time,  need  the 
aid  of  the  provision  for  sixty  days'  absence;  for  throughout  the  entire 
period  he  was  at  his  post. 
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3.  Undoubtedly,  one  object  of  the  order  to  return  to  the  United  States 
was  to  give  an  opi)ortunity  to  testify  and  cross-examine  witnesses  in 
relation  to  the  investigation  of  the  office  of  consul-general  formerly  held 
by  Mr.  Seward.  This  object,  possibly,  had  no  purpose  connected  with 
his  duty  as  envoy. 

The  Secretary  of  State,  acting  for  the  President,  cannot  lawfully  give 
an  envoy  leave  of  absence,  with  a  right  to  salary,  for  more  than  sixty 
days  in  one  year,  solely  to  attend  to  private  interests,  when  these  have' 
no  connection  with  his  duty,  and  in  no/way  affect  him  as  envoy. 

The  right  to  fix  the  post  of  duty  of  an  envoy  is  one  to  be  exercised 
with  a  view  to  control  the  officer  in  his  official  acts,  or  in  non-action 
with  a  view  to  official  usefulness,  or  to  ascertain  his  fitness  for  his 
position. 

If  the  Secretary  of  State  had  distinctly  declared  that  Mr.  Seward  was 
ordered  to  return  to  the  United  States  soMy  to  attend  to  his  own  private 
interests  in  the  investigation  of  his  acts  as  former  consul-general,  a 
different  question  would  arise  as  to  his  right  to  salary  as  envoy.  There 
is  no  authority  to  make  such  order. 

But  the  a<icounting  officers  of  the  Government  cannot^  (1)  on  the  evi- 
dence, find  that  Mr.  Seward's  absence  was  for  this  sole  purpose;  nor  (2) 
is  it  within  their  province  to  make  such  inquiry. 

When  the  President  ordered  him  to  Washington  it  must  be  pre- 
sumed that  the  order  was  for  a  legitimate  purpose.  It  is  always 
presumed  that  the  President,  like  any  other  officer,  does  his  duty. 

It  was  eminently  proper  that  the  President  should  ascertiiin  if  the 
envoy  was  a  fit  person  to  represent  the  Government.  The  latter's 
usefulness  in  China  might  be  impaired  by  the  pending  charges,  and  his 
absence  from  China  might  be  more  useful  to  the  Government  than  his 
presence  there. 

This  was  a  case  in  which,  in  the  interest  of  the  public,  the  President 
might  act  on  the  maxim,  absentia  ejusqui  reipublww  causa  abest,  neque 
ei  neque  alii  damnosa  esse  debet. 

Mr.  Seward  was,  therefore,  during  his  said  absence  from  China,  law- 
ftilly  assigned  to  a  post  of  duty  in  the  United  States. 

When  the  President  orders  an  envoy  to  a  post  of  duty,  accounting 
officers  will  not  inquire  into  the  legality  or  purpose  of  the  order,  but 
will  assume  it  to  have  been  for  an  official  x>nrpose. 

The  President  has  authority  "to  issue  orders  in  relation  to  the  duties 
of  all  diplomatic  officers." 

It  is  a  duty  of  such  officer,  when  required,  to  give  all  information 
which  may  affect  his  fitness  or  efficiency  for  his  position. 
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The  President  has  no  power  to  order  an  envoy  for  any  but  an  official 
parpose.  He  may  give  permisHton  to  an  envoy  to  leave  his  post  for 
sixty  days  in  the  year  with  pay,  or  for  a  longer  period  without  pay.  But 
a  i)erinission  or  leave  implies  consent  of  both  the  President  and  the 
officer;  an  ortler  is  prescribed  by  a  superior,  and  the  inferior  is  bound 
to  obey  it. 

To  permit  an  accounting  officer  to  inquire  into  the  legality  or  purpose 
of  such  order,  is  to  subject  the  President  to  the  scrutiny  ^f  his  depart- 
mental subordinates;  which  would  be  utterly  inconsistent  with  his  inde- 
pendence, and  subversive  of  public  interests. 

The  management  of  our  foreign  affairs,  in  peace  and  in  war,  maj- 
freciuently  require  absolute  secrecy — publicity  may  defeat  the  whole 
pnr|M)se  of  negotiation. 

The  authority  of  the  President,  when  exercised,  is  conclusive  on  ac- 
counting officers;  just  as  their  authority,  when  exercised,  is  conclusive 
oil  him.  The  finality  is  recii)rocal.  When,  as  in  the  case  of  Mr.  Seward, 
the  law  gives  the  President  power  to  judge  and  act,  no  accounting 
officer  can  call  in  question  the  purpose  or  propriety  of  Ids  orders,  official 
in  form.  If  on  their  face  they  appear  to  be  for  some  unofficial  purpose, 
the  case  would  be  different.  (U.  S.  vs.  Jones,  18  IIow.,  96;  Bender's 
Ciise,  1  Lawrence,  Compt.  Dec,  »M4,  and  cases  cited;  Eveleth's  case, 
ante,  20;  Allen  vs.  Blunt,  3  Story,  742;  P.  and  T.  E.  E.  Co.  vs:  Stimp- 
son,  14  Pet.,  448.) 

The  authority  of  the  President  over  an  envoy  is  to  be  controlled  by 
political  considerations,  with  which  neither  courts  nor  otlier  officers  can 
interfere.  (Safford's  case,  1  Lawrence,  Compt.  Dec,  280;  Georgia  vs. 
Stanton,  G  Wall.,  50 ;  Grossmeyer  vs.  U.  S.,  4  N.  &  H.,  1 ;  The  Pro- 
tector, 12  Wall.,  TOO;  Yan  Antwerp  vs.  Hulburd,  7  Bl.  C.  C,  420.) 

Thus  far  this  case  has  been  considered  wholly  without  reference  to 
any  inquiry  before  the  committee  in  relation  to  the  official  conduct  of 
Mr.  Seward  as  envoy.  (See  House  Kep.  No.  143,  3d  Sess.  45th  Cong., 
p.  3.) 

The  action  of  the  House  of  Eepresentatives,  and  of  the  committee 
which  made  the  investigation,  is  not  mat^irial  in  this  case. 

Mr.  Seward  did  not  leave  China  by  order  of  either. 

The  power*  of  the  House  over  private  citizens ^  within  the  United 
States,  is  very  great.  (Draft  case,  1  Lawrence,  Compt.  Dec,  15 ;  Cong. 
Rec.;  vol.  3,  pt.  1,  473,  512;  Id.,  vol.  4,  pt.  3,  2490.  But  see  Kilbourn 
w.  Thompson,  Sup.  Ct.  U.  S.,  March,  1881.) 

How  far,  if  at  all,  the  House,  or  the  subpoena  of  a  court,  can  control 
the  movements  of  an  envoy,  it  may  not  be  material  to  consider.    The 
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practice  of  courts  in  obtaining  the  attendance  of  representatives  in 
Congress  as  witnesses  is  well  understood.  (Draft  case,  1  Lawrence, 
Coinpt.  Dec,  14 ;  1  Burr's  Trial,  177 ;  U.  S.  vs.  Kendall,  5  Cranch,  199, 
203.) 

If,  with  the  mere  permission  of  the  President,  Mr.  Seward  had  left 
China  solely  to  appear  as  a  witness  before  the  committee;  or,  without 
such  pennission,  in  obedience  to  a  request  of  the  committ.ee;  or  if,  being 
in  the  Unite^  States  by  order  of  the  President,  he  had  remained  after  a 
revocation  of  such  order,  he  would  have  been  absent  from  his  post,  and 
so  not  entitled  to  salary.    But  he  was  not  so  absent. 

The  salary  of  Mr.  Seward  as  envoy  from  June  7,  1878,  to  June  19, 
1879,  should  be  included  in  his  favor  in  the  balance  to  be  certified  in 
adjusting  his  accounts. 

Treasury  Department, 

First  Comptroller's  Offi^,  February  28,  1881. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  SUCCESSFUL 
CONTESTANTS  FOR  SEATS  IN  THE  HOUSE  OF  REPRE- 
SENTATIVES  TO  COMMUTATION  FOR  STATIONERY  AND 
NEWSPAPERS  FOR  SESSIONS  PRIOR  TO  THOSE  IN  WHICH 
THEY  WERE  SEATED.-COMMUTATION  CASE. 


1.  A  successful  contestant  for  a  seat  in  the  House  of  Representatives,  whose  contest 

is  only  decided  in  the  last  session  of  a  Congress,  is  entitled  to  the  fuU  commu- 
tation for  newspapers  and  stationery  for  that  session,  hut  not  for  any  previous 
session. 

2.  The  contestee,  who  is  a  sitting  member  during  a  portion  of  such  last  session,  is 

also  entitled  to  stationery  or  commutation  for  the  entire  session. 

3.  The  right  to  such  stationery  or  commutation  is  one  to  be  decided  by  the  account- 

ing officers  of  the  Treasury  Department. 

During  the  Forty-sixth  Congress  there  have  been  sundry  cases  of  con- 
tested seats  in  the  Uouse  of  Representatives,  some  of  them  only  re- 
cently decided  during  the  present  or  third  session. 

The  Hon.  George  M.  Adams,  clerk  and  disbursing  officer  of  the 
contingent  fund  of  the  House  of  Representiitives,  has  this  day  asked 
the  decision  of  tlie  First  Comptroller  on  the  question  whether  a  recently 
successful  contestant  for  a  seat  in  the  House  is  entitled  to  commutation 
for  newspapers  and  stationery  after  the  sitting  member  or  contesteeha* 
received  payment  of  commutation  for  each  session  of  the  present  Con- 
gress; and  if  so,  to  how  much,  and  whether  for  more  than  one  session  f 
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Opinion  by  William  Lawbbnoe,  First  Comptroller: 

The  act  of  February  12,  1868,  (16  Stats.,  36;  Eev.  Stats.,  sec.  43,) 

provides — 

"That  no  •  ♦  ♦  representative  shall  receive  any  newspaper 
except  the  Congressional  Globe,  or  stationery,  or  commutation  therefor, 
exceeding  one  hundred  and  twenty -five  dollars  for  any  one  session  of 
Congress.^ 

The  words  quoted  were  a  proviso  in  the  first  section  of  the  act.  This 
pronso  was  repealed  by  the  operation  of  sections  43  and  6596  of  the 
Revised  Statutes;  but  the  allowances  therein  mentioned  were  subse- 
quently authorized  by  the  act  of  January  20,  1874.    (18  Stats.,  4.) 

A  contestant  who  is  seated  during  this  session  cannot  be  allowed 
commutation  for  any  previous  session,  because  he  has  not  been  a  mem- 
ber at  that  session.  He  is  entitled  to  the  commutation  for  this  session 
because  he  is  a  member  at  this  session.  The  contestee,  who  was  also 
a  member  at  this  session,  is  entitled  to  the  full  commutation,  because 
he  was  a  member  at  this  session.  The  law  neither  makes  nor  knows 
any  fraction  for  commutation.  When  a  sitting  member  loses  his  seat, 
the  length  of  the  session  may  not  be  known.  The  commutation  is  the 
same  for  a  short  as  for  a  long  session.  Time  is  not  an  element  in  fixing 
the  right  to  it. 

It  is  well  settled  that  a  contestant  who  is  seated  becomes  entitled  to 
the  fall  salary  provided  by  law  for  the  whole  Congress,  (Rev.  Stats.,  38 ;) 
but  he  does  not  become  entitled  to  commutation  for  any  session  unless 
he  be  a  sitting  member  at  such  session.  The  law  gives  a  member  news- 
papers and  stationery  mainly  for  use  for  public  purposes,  or  a  commuta- 
tion in  money  which  is  supposed  to  be  devoted  to  such  purposes. 

The  reason  on  which  the  provision  is  founded  applies  only  to  one  who 
is  actually  a  member,  not  to  one  who  is  a  claimant. 

If  the  claim  to  a  seat  gave  tlie  right  to  commutation,  then  a  defeated 
contestant  would,  qvoad  hoc,  have  the  benefit  of  the  seat  as  well  as  a  suc- 
cessfal  contestant.  A  right  to  commutation  has  never  been  recognized 
in  a  defeated  contestant. 

The  question  of  the  right  to  commutation  is  one  on  which  the  ac- 
counting officers  of  the  Treasury  Department  are  required  to  pass. 
(Rev.  Stats.,  46,  191,  236,  248,  269.) 

The  certificate  of  the  Speaker  of  the  House  as  to  salary  and  travel- 
ling expenses  of  members  is  "conclusive  upon  all  *  ♦  *  officers.'^ 
(Eev.  Stats.,  48.) 

The  contestants  who  have  been  seated  during  the  present  session 
will  be  entitled  to  full  commutation  for  this  session. 

Tkeasuby  Depabtment, 

First  Comptroller'sr  Offlce,  March  2, 1881. 

H.  Ex.  Doc.  219 6  r^^^^T^ 
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IN  THE  MATTER  OF  THE  AMOUNT  OF  COMPENSATION  DUE 
TO  CLERKS  OF  SENATE  COMMITTEES  FOR  SERVICE 
"DURING  THE  SESSION"  ENDING  MARCH  4,  1881,  OR 
ANY  PART  THEREOF -SENATE-CLERKS'  CASE. 


The  legislative,  exeoative,  and  judicial  appropriation  act  of  Jane  15,  1880,  (21  Stats., 
210, 212, 215,)  appropriated  ^15,840  to  pay  twenty-two  clerks  of  Senate  committees 
compensation  at  $6  per  day  '^during  the  session''  from  December  6,  1880,  to 
March  4,  1881,  and  declared  that  said  words  ''daring  the  session''  shall  mean 
four  months:  Heldy  that — 

I.  The  clerks  who  served  eighty-eight  days,  from  December  6  to  March  4,  are  entitled 
to  be  paid  (6  per  diem  for  four  months,  or  one  hundred  and  twenty  days;  in  all, 
♦720. 

S.  When  one  clerk  has  served  a  portion  of  the  period  from  December  6  to  March  4, 
and  another  clerk  the  residue  of  such  period,  each  should  be  paid  such  propor- 
tion of  $720  as  the  period  of  his  service  bears  to  eighty-eight  days. 

3.  The  clerks  of  committees  during  such  session  cannot,  by  reason  of  their  posirion 
as  such,  be  paid  for  services  during  an  executive  session,  commencing  on  the  4th 
of  March,  called  by  the  President. 

On  the  23d  February,  1881,  Hon.  John  C.  Burch,  Secretary  of  the 
Senate  of  the  United  States,  addressed  to  the  First  Comptroller  the  fol- 
lowing letter: 

"I  respectfully  call  your  attention  to  certain  expressions  in  the  'act 
making  appropriations  for  the  legislative,  executive,  and  judicial  ex- 
penses of  the  Government  for  the  year  ending  June  30,  1881.'  (See 
Statutes  U.  S.,  1880,  pamphlet  edition,  pp.  210-215.) 

"In  the  first  paragraph,  on  page212,you  will  see  that  thecompensation 
is  provided  for  *  twelve  laborers  during  the  session^  at  the  rate  of  $720 
each  per  annum.'  In  paragraph  3,  of  the  same  page,  'for  twenty -two 
■clerks  to  committees,  at  $6  per  day  during  the  session^^  &c.  In  para- 
graph 4,  'for  fourteen  pages  for  the  Senate  Chamber,  three  riding  pages, 
at  the  rate  of  $2.50  per  day  each  while  actually  employed,'  &c.  In 
paragraph  3,  of  page  215,  of  the  same  act,  the  following  language  occurs : 
^Wherever  the  words  during  the  session  occur  in  the  foregoing,  they 
«hall  be  construed  to  mean  four  months  J 

"  The  present  session  of  Congress  began  on  the  6th  of  December  last; 
when  it  adjourns  on  the  4th  of  March  next,  shall  I  pay  the  clerks,  pages, 
and  laborers,  who  have  served  during  the  session  for  four  months!  If 
there  have  been  changes  in  any  of  the  positions  by  resignation,  removals, 
or  otherwise,  shall  I  pay  those  who  may  be  in  service  at  the  adjourn- 
ment of  the  session  for  such  portion  of  four  months  as  has  not  been 
paid  to  their  predecessors! 

"  I  also  respectfully  call  your  attention  to  the  following :  'So  provision 
has  been  made  for  compensation  for  any  services  during  the  called 
isession  of  the  Senate  after  the  4th  of  March.  In  order  to  properly  pro- 
vide for  such  compensation  in  the  'deficiency  bill'  now  pending  in  the 
House,  it  will  be  necessary  to  have  in  anticipation  your  ruling  upon 
this:  to  what  pay  will  the  clerks,  pages,  and  laborers  aforemeutioued, 
who  may  be  employed  during  that  session,  be  entitled!" 
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Opinion  by  William  Lawbenob,  First  Comptroller: 

The  Secretary  of  the  Senate  is  the  disbursing  officer  of  that  body, 
and  makes  payments  to  laborers  and  clerks  of  Senate  committees. 
(Rev.  Stats.,  52,  56,  60.)  His  accounts  are  examined  and  settled  by, 
respectively,  the  First  Auditor  and  First  Comptroller. 

The  questions  propounded  are  therefore  properly  submitted  for  the 
decision  of  this  office. 

Theactof  June  15, 1880,  (21  Stats.,  210,212,215,)  made  appropriations 
for  the  fiscal  year  ending  June  30,  1881,  as  follows: 

"For  eight  skilled  laborers,  at  one  thousand  dollars  each  per  annum 
•  •  ♦  twelve  laborers,  during  the  session,  [of  the  Senate,]  at  the 
rate  of  seven  hundrM  and  twenty  dollars  each  per  annum    ♦    ♦    ♦. 

"For  twenty- two  clerks  to  committees,  at  six  dollars  per  day  during 
the  session,  [of  the  Senate]    ♦♦♦.'' 

The  act  specifies  the  sums  appropriated.    It  then  provides  that — 

"Wherever  the  words  'during  the  session'  occur  in  the  foregoing, 
they  shall  be  construed  to  mean  four  months." 

If  the  statute  should  be  construed  literally^  it  would  seem  to  imply 
that  there  shall  be  four  months'  service  in  the  cases  mentioned.  But 
qui  kceret  in  liiera  hceret  in  eortice. 

Congress  evidently  did  not  intend  to  require  four  months'  service; 
because  the  session  extended  only  from  December  6,  1880,  to  March  4, 
1881,  and,  under  the  law,  could  not  be  of  greater  duration.  (Const., 
art  I,  sees.  2,  4,  cl.  1,  2;  Bev.  Stats.,  sees.  20,  25;  paragraph  3  of  note 
to  page  17,  Rev.  Stats.,  2d  ed.,  Constitution.) 

The  purpose  waa  to  pay  the  clerks  and  laborers  entitled  to  a,  per  diem 
compensation  such  compensation  for  or  during  the  session,  counting 
it  as  four  months,  or  one  hundred  and  twenty  days. 

The  Senate  committees  will  cease  to  exist  on  the  4th  of  March.  This 
is  the  effect  of  the  expiration  of  the  Forty-sixth  Congress  on  that  day, 
or  perhaps,  more  strictly,  on  the  3d  of  March.  The  terms  of  member- 
ship of  one-third  of  the  whole  number  of  Senators  will  expire  on  that 
day.  The  committees  are  all  to  be  reorganized,  either  at  a  session  of 
the  Senate  in  March — already  called  by  the  President — or  at  the  regu- 
1»  session  in  December.    (Const.,  art.  II,  sec.  3.) 

Until  such  reorganization,  there  can  be  no  committee  of  the  Senate,  . 
no  chairman  of  any  committer,  no  clerk  of  any  committee,  and  no  com- 
mittee to  audit  accounts,  or  chairman  of  committee  to  certify  to  ser- 
vices, of  clerks.    (Rev.  Stats.,  76.) 

In  view  of  the  short'period  of  the  service  of  clerks  of  committees  and 
laborers,  from  December  6  to  March  4,  Congress  intended  to  pay  them 
beyond  the  time  actually  employed. 
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The  Secretary  of  the  Senate^ks  how  payment  shall  be  made  in  case 
changes  have  occurred  in  laborers  or  clerks,  by  resignation,  removal, 
or  otherwise. 

The  proper  mode  will  be  to  pay  each  clerk  and  laborer  who  renders 
service  such  proportion  of  the  entire  compensation,  computing  per  diem 
for  one  hundred  and  twenty  days,  as  the  period  of  his  service  bears 
to  the  eighty-eight  (88)  days  of  the  session.  If  a  committee  has  had 
a  clerk  for  the  first  half  of  the  session  and  another  clerk  for  the  last 
half,  each  should  be  paid  an  equal  sum.  If  a  clerk  has  served  one- 
third  of  the  period  of  the  session,  he  should  have  compensation  for  one- 
third  of  one  hundred  and  twenty  days.  These  rules  will  give  to  each 
laborer  and  clerk  the  benefit  of  the  provision  made  in  the  nature  of 
extra  compensation,  by  counting  a  session  of  eighty-eight  days  as  one 
hundred  and  twenty  days. 

The  Secretary  of  the  Senate  states  that  no  provision  has  been  made 
for  any  service  during  the  called  session  which  will  take  place  on  and 
after  the  4th  of  March;  and  that  in  order  to  provide  properly  for  such 
compensation  in  the  deficiency  bill  now  pending  in  the  House,  it  will 
be  necessary  to  have,  in  anticipation,  the  ruling  of  the  First  Comptroller 
upon  this  point,  namely:  To  what  pay  will  the  clerks,  pages,  and 
laborers  before  mentioned,  employed  during  that  session,  be  entitled  t 

The  clerks,  pages,  and  laborers  who  may  be  employed  at  the  called 
session  of  the  Senate  will  be  entitled  to  such  pay  as  may  be  provided 
by  Congress.  The  appropriation  act  of  June  15,  1880,  only  made  pro- 
vision for  the  regular  session^  from  December  6  to  March  4. 

No  pi^ovision  is  ma<le  for  a  special  or  called  session.  This  act  did  not 
fix  any  rate  of  compensation  for  clerks,  &c.,  for  any  but  the  one  regular 
session. 

If  Congress  shall  deem  it  proper  to  provide  ooinpensation  for  clerks, 
&c.,  for  a  called  session,  they  will  have  the  benefit  of  such  provision. 
None  is  provided  by  the  act  of  June  16,  1880.  The  clerks  during  the 
regular  session  will  not  be  required  to  perform  service  at  a  called  ses- 
sion unless  upon  a  new  appointment. 

Tbeasuby  Department, 

First  Comptroller's  Office,  March  2,  1881. 
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m  THE  MATTER  OF  CHARGING  THE  UNITED  STATES  WITH 
THE  EXPENSE  OF  DECORATING  THE  SAN  FRANCISCO 
MINT  ON  THE  OCCASION  OF  A  PRESIDENTIAL  VISIT - 
DECORATION  CASE. 


1.  No  part  of  the  ''contingent  fund'^  appropriated  for  the  San  Francisco  Mint  by  act 

of  June  15,  1880,  (21  Stats.,  224,)  can  be  used  in  paying  for  (Zaoorafions  placed  on 
the  Mint  building  in  honor  of  the  visit  of  the  President  of  the  United  States 
and  other  distinguished  officers  and  citizens,  in  September,  1880. 

2.  The  Revised  Statutes  show  a  legislative  intent  carefully  to  guard  and  restrict  the 

us©  of  money  appropriated  for  contingent  expenses.     (Sees.  193,  3680-3683.) 

3.  Section  3683  of  the  Revised  Statutes  limits  the  use  of  the  contingent  funds  for  the 

purchase  of  articles  to  such  only  as  the  head  of  the  proper  Department  '^  shall 
deem  necessary  and  proper  to  carry  on  the  business  of  the  Department." 

4.  The  terms  generally  employed  in  making  appropriations  for  contingent  expenses, 

and  the  connection  they  bear  to  definite  appropriations  for  specific  purposes, 
limit  the  use  of  contingent  funds  to  the  purpose  of  carrying  on  the  business  of 
the  Department  or  bureau  for  which  they  are  appropriated. 

5.  The  purposes  defined  to  which  contingent  funds  may  be  applied. 

6.  The  approval,  under  section  3683  of  the  Revised  Statutes,  by  the  head  of  a  bureau 

of  an  expenditure  from  a  contingent  fund,  is  not  conclusive  on  accounting 
officers. 

7.  There  is  no  constitutional  authority  for  Congress  to  make  an  appropriation  having 

no  reference  to  the  public  interest  or  welfare. 

In  the  account  of  the  superintendent  of  the  Mint  at  San  Francisco, 
Cal.,  rendered  to  the  Treasury  Department,  September  30, 1880,  a  charge 
is  made  against  the  United  States,  in  the  item  of  contingent  expenses,  for 
"decorating  the  Mint  for  Presidential  reception,  $260;"  which  sum  was 
paid,  September  17, 1880,  to  Gumpertz  &  Spamer.  The  superintendent, 
in  a  letter  dated  San  Francisco,  November  20, 1880,  to  the  Director  of  the 
Mint,  says  that  the  Mint  was  decorated  "on  the  occasion.of  the  Presi- 
dent's recent  visit  to  this  [that]  city,"  and,  in  explanation  of  the  voucher 
for  the  payment  of  the  expenses,  adds: 

"To  reach  the  high  elevation  of  the  centre  and  wings  of  the  building, 
it  was  necessary  to  employ  skilled  workmen,  with  suitable  stagings 
and  appliances,  to  do  the  work.  It  could  not  be  done  by  workmen  in 
the  building. 

"A  considerable  amount  of  additional  material  was  procured.  Six 
large  shields  were  furnished  for  the  wings  of  the  building  and  a  large 
oil  portrait  of  the  President  for  the  centre;  the  six  high  stone  columns 
were  beautifully  draped,  flowers  and  flower-baskets  furnished,  and  the 
building  i>re8ented  a  veiy  creditable  •appearance.  The  bill  in  question 
embraced  a  considerable  amount  of  labor  in  arranging  and  preparing 
the  decorations,  the  furnishing  of  shields,  portrait,  flowers,  and  baskets, 
as  well  as  the  putting  up  and  taking  down  of  the  same,  at  an  elevation 
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of  some  ninety  feet.  A  large  amount  of  labor  was  also  done  by  the 
employes  in  the  Mint.  The  bill  was  renderexl  for  $325,  but  it  was  origi- 
nally stipulated  that  it  should  not  exceed  $250." 

Hon.  Horatio  C.  Burchardy  Director  of  the  Mint,  submitted  the  fol- 
lowing: 

"On  the  19th  of  September,  1879,  authority  was  given  the  superin- 
tendent of  the  Mint  at  San  Francisco  to  decorate  that  building  upon  the 
occasion  of  General  Grant's  arrival  from  his  tour  abroad,  and  the  ex- 
pense was  paid  from  his  contingent  appropriation,  audited  by  the  First 
Auditor  and  allowed  by  the  Comptroller. 

"On  the  6th  of  April,  1876,  authority  was  given  by  my  predecessor 
to  the  superintendent  of  the  Mint  at  Philadelphia  to  decorate  that  build- 
ing in  view  of  the  approaching  Centennial  celebration,  which  was  done 
at  an  expense  of  $188.70,  paid  for  from  his  contingent  fund,  and  the 
account  was  audited  by  the  First  Auditor  and  allowed  by  tne  Comp- 
troller. 

"The  expenses  of  draping  public  buildings  on  occasions  of  mourning 
are  paid  from  contingent  appropriations.''  (See  House  Ex.  Doc.  No.  10, 
1st  Sess.  39th  Cong.,  vol.  7,  pp.  3,  9, 13, 27,  Contingent  Expenses  Trea«. 
Dept. ;  House  Ex.  Doc.  No.  131, 1st  Sess.  43d  Cong.,  vol.  10,  pp.  10, 13 ; 
House  Ex.  Doc.  No.  70,  vol.  12,  2d  Sess.  43d  Cong.,  p.  10.) 

The  papers  are  submitted  to  the  First  Comptroller,  to  decide  whether 
this  sum  of  $250  can  be  paid  out  of  the  appropriation  "  for  incidental 
and  contingent  expenses"  of  the  Mint  at  San  Francisco,  (21  Stats.,  224,) 
and  allowed  in  the  account  of  the  superintendent. 


Decision  by  William  Lawrence,  First  Comptroller  : 

In  September,  1880,  the  President  of  the  United  States,  with  high 
officers  of  the  Government  and  other  distinguished  personages,  visited 
San  Francisco  and  many  points  on  the  Pacific  coast. 

The  visitors  were  greeted  with  the  highest  evidences  of  public  confi- 
dence and  esteem;  and  grand  decorations,  made  with  a  lavish  expen- 
diture characteristic  of  a  wealthy  and  generous  people,  added  to  the 
attractions  of  the  splendid  recfeptions  given  to  them  in  the  cities  and 
among  the  enterprising,  intelligent,  and  hospitable  population  of  that 
fertile  and  beautiful  region. 

It  was  eminently  proper  that  the  Mint  should  be,  as  it  was,  hand- 
somely decorated  in  recognition  of  the  presence  of  the  illustrious  tour- 
ists ;  thus  making  its  external  appearance  correspond  with  the  attractive 
beauty  of  the  golden  treasures- within,  and  rendering  honors  to  whom 
they  were  due. 

A  portion  of  these  decorations,  to  the  extent  of  $250  in. cost,  was 
procured  by  direction  of  the  superintendent  of  the  Mint;  and  the  ques- 
tion now  to  be  determined  is,  whether  the  payment  of  this  sum  out  of 
the  public  funds  was  authorized  by  law.    It  is  certain  that  it  teas  not. 
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The  legislative,  executive,  and  judicial  appropriation  act  of  June  15^ 
1880,  (21  Stats.,  210,  224,)  makes  these  among  other  provisions: 

"  That  the  following  sums  be,  and  the  same  are  hereby,  appropriated^ 

out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  in  full 

compensation  for  the  service  of  the  fiscal  year  ending  June  thirtieth^ 

eighteen  hundred  and  eighty-one,  for  the  objects  hereinafter  expressed^ 

namely : 

•  •  •  #  #  #  ♦ 

"Mint  at  San  Francisco,  California. — For  salaries  of  superintendent* 
four  thousand  five  hundred  dollars;  assay er,  melter  and  refiner,  and 
coiner,  at  three  thousand  dollars  each;  chief  clerk,  two  thousand  five 
hundred  dollars;  cashier^  two  thousand  five  hundred  dollars;  four 
clerks,  atone  thousand  six  hundred  dollars  each;  in  all,  twenty-four 
thousand  nine  hundred  dollars. 

"For  wages  of  workmen  and  adjusters,  two  hundred  and  sixty-five 
thousand  dollars. 

''Far  incidental  and  contingent  expenses^  eighty  thousand  dollars." 

The  subject  of  contingent  expenses  is  one  of  great  importance. 

These  expenses  rest  so  much  in  official  discretionj  and  are  so  uncon- 
trolled by  law,  except  in  the  aggregate  amount,  that  they  are  to  be 
scrutinized  with  great  care  and  limited  to  those  objects  which  are  ex- 
pressed in  the  act,  or  are  clearly  or  by  reasonable  inference  within 
the  purpose  of  the  law-making  i)ower. 

The  danger  of  abuses  of  discretionary  power  is  well  understood?  It  has 
been  said  that  "there  is  an  inherent  and  eternal  difficulty  in  confining 
power  of  any  kind  within  its  proper  limits."  (Sedgwick,  Stat,  and 
Const.  L.,  183,  2d  ed.) 

In  Bacon's  Aphorisms  it  is  declared  that  ^'optima  est  lex,  quce  mini- 
mum relinquit  arbiirio  judicis,  optimtis  judex  qui  minimum  sibi,^  (1  Cas.^ 
80fi;  1  Powell,  Mortg.,  247  a;  2  Belt,  Sup.  to  Ves.,  391 ;  Toullier,liv.3n> 
a38;  1  LQly,  Abr.,  447.) 

"The  discretion  of  a  judge  is  said  to  be  the  law  of  tyrants."  (Bouv. 
Die,  "  Discretion.") 

Discretion  in  the  hands  of  executive  Officers  is  liable  to  abuse,  possi- 
bly even  more  than  in  the  judicial  department. 

But,  with  all  this,  it  is  absolutely  impossible  to  administer  any  de- 
partment of  Government  without  a  large  measure  of  discretion.  It  is 
a  duty  so  to  exercise  discretionary  powers  as  not  to  bring  them  into 
reproach. 

Congress  evidently  intended  to  guard  carefully  the  use  of  appropria- 
tions for  incidental  and  contingent  expenses,  as  may  be  seen  from  the 
following  provisions  of  the  Revised  Statutes: 

"Sec.  193.  The  head  of  each  Department  shall  make  an  annual  re* 
port  to  Congress,  giving  a  detailed  statement  of  the  manner  in  which 
the  contingent;  fund  for  his  Department,  and  for  the  Bureaus  and  offices 
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therein,  has  been  expended,  giving  the  names  of  every  person  to  whom 
any  portion  thereof  has  been  paid;  and  if  for  anything  furnished,  the 
quantity  and  price;  and  if  for  any  service  rendered,  the  nature  of  such 
service,  and  the  time  employed,  and  the  particular  occasion  or  cause, 
in  brief,  that  rendered  such  service  necessary;  and  the  amount  of  all 
former  appropriations  in  each  case  on  hand,  either  in  the  Treasury  or 
in  the  hands  of  any  disbursing  officer  or  agent.  And  he  shall  require 
of  the  disbursing  officers,  acting  under  his  direction  and  authority,  the 
return  of  precise  and  analytical  statements  and  receipts  for  all  the 
moneys  which  may  have  been  from  time  to  time  during  the  next  pre- 
ceding yeat  expended  by  tbem,  and  shall  communicate  the  results  of 
such  returns  and  the  sums  total,  annually,  to  Congress.'' 

"Seo.  3680.  No  part  of  the  appropriations  which  may  be  at  auy  time 
made  for  the  contingent  expenses  of  either  House  of  Congress  shall  be 
applied  as  extra  allowance  to  any  clerk,  messenger,  or  attendant  of  the 
two  Houses,  or  either  of  them,  or  as  payment  or  compensation  to  any 
clerk,  messenger,  or  other  attendant  of  the  two  Houses,  or  either  of 
them,  unless  sucli  clerk,  messenger,  or  other  attendant  be  so  employed 
by  a  resolution  of  one  of  the  Houses;  or  to  any  other  than  the  ordinary 
expenditures  of  the  Senate  and  House  of  Representatives. 

"Sec.  3681.  No  accounting  or  disbursing  officer  of  the  Government 
shall  allow  or  pay  any  account  or  charge  whatever,  growing  out  of,  or 
in  ai^  way  connected  with,  any  commission  or  inquiry,  except  courts- 
martial  or  courts  of  inquiry  in  the  military  or  naval  service  of  the 
United  States,  until  special  appropriations  shall  have  been  made  by 
law  to  pay  such  account<s  and  charges.  This  section,  however,  shall 
not  exttnd  to  the  contingent  fimd  connected  with  the  foreign  inter- 
course of  the  Government,  placed  at  the  disposal  of  the  President 

'^  Sec.  3682.  No  moneys  appropriated  for  contingent,  incidental,  or 
miscellaneous  purposes  shall  be  expended  or  paid  for  official  or  clerical 
compensation. 

"  Sec.  3683.  No  part  of  the  contingent  fund  appropriated  to  any  De- 
partment, Bureau,  or  office,  shall  be  applied  to  the  purchase  of  any 
articles  except  such  as  the  head  of  the  Department  shall  deem  necessary 
and  proper  to  carry  on  the  business  of  the  I)q>artmentj  Bureau,  or  office^ 
and  shall,  by  written  order j  direct  to  be  procured.^^ 

See  also  sees.  130,  240. 

Upon  the  plain  language  of  section  3683,  this  expenditure  was  un- 
authorized, because  it  clearly  was  not  *^  necessary  and  proper  to  carry  on 
the  business  of  the^  Mint. 

It  is  the  business  of  the  Mint  and  its  officers  to  coin  money  and  i>er- 
form  duties  connected  therewith.  An  '*oil  portrait"  is  not  "necessary 
♦  •  *  to  carry  on  the  business  of  the"  Mint.  "  Flowers  and  flower- 
baskets"  were  not  "nex*.essary    •    ♦    •     to  carry  on  the  business." 

No  one  will  venture  to  say  that  it  was  any  part  of  the  purpose  of  the 
establishment  of  the  Mint  to  give  a  manifestation  of  gratitude,  of  hos- 
pitality, of  honor,  or  of  homage  to  distinguished  persons,  official  or  un- 
official, by  citizens  or  officers. 

Judging  of  this  expenditure  by  the  letter,  spirit,  and  purpose  of 
written  law,  it  is  clearly  unauthorized. 
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It  is  equally  unauthorized  by  any  definition  which  can  be  fairly 
afiSxed  to  the  words  or  purposes  of  the  appropriation  act — "for  inci- 
dental  and  contingent  expenses." 

What  is  incidental  f  It  is  derived  from  the  prefix  tn,  and  cadere^  to 
fall.  In  law,  incident  means  "dependent  upon  or  apperi^ainiug  to 
another  thing  called  the  principal;^  that  is,  as  applicable  to  the  sub- 
ject now  being  considered,  the  principal  is  the  Mint,  or  its  purpose  to 
coin  money  and  perform  other  duties  prescribed  by  law.  All  things 
which  are  to  be  regarded  as  incidental  expenses  of  the  Mint,  must 
have  some  connection  with  that  purpose. 

Appropriations  are  made  as  far  as  practicable  for  specified,  clearly- 
defined  purposes  of  the  Mint.  They  all  have  relation  exclusively  to 
such  purposes. 

So  far  as  the  objects  of  the  several  items  of  appropriation  are  defined, 
they  are  the  only  provisions  made  or  authorized  for  these  purposes. 

But,  as  appertaining  to  the  same  general  purpose  of  the  specific 
items  appropriated  for  defined  purposes,  there  may  arise  an  unforeseen 
and  unforeseeable  necessity  for  an  expenditure  essential  to  keep  the 
Mint  in  operation  or  execute  clearly-defined  objects. 

The  purpose  of  a  contingent  fund  is  to  provide  for  such  necessary 
expenditure,  in  order  to  carry  out  the  designs  of  the  principal  appro- 
priation. It  is  an  incident  to  the  principal  design,  it  must  follow  the 
principal  appropriation  in  its  purpose.  Accessorium  non  ducit^  sed 
sequitur  suum  principals  And  what  is  meant  by  the  word  "  contingent  f  " 
As  used  in  the  statute  it  is  almost,  if  not  quite,  a  synonym  of  the  word 
incidental.  If  there  be  a  shade  of  difference,  "  thin  partitions  do  their 
bounds  divide."  It  is  derived  from  con-tingo — oontingere — "to  touch  on 
all  sides."  In  law,  it  imports  being  "dependent  for  effect  on  something 
that  may  or  may  not  occur,"  but  "touching  on  all  sides"  that  on  which 
it  is  "dependent  for  effect." 

A  contingent  expense  is  one  necessary  to  secure,  and  connected  with, 
an  object  or  result  authorized  by  law.  It  is  one  incurred  in  aid  of 
an  object  when  the  general  means  of  accomplishing  the  object  are 
authorized  by  specific  appropriations,  and  thereby  rendered  possible  of 
execution  in  the  absence  of  unforeseen  or  undefiuable  necessities  con- 
nected therewith.  It  provides  for  the  unforeseen  and  also  for  undefiu- 
able necessities.  It  is  not  generally  an  addition  to  that  which  is  spe- 
cifically appropriated  for  a  defined  purpose;  for  expressio  unitts  est 
exclusio  alterius.  Thus,  when  "four  clerks"  are  provided  for  by  an  ap- 
propriation, a  contingent  fund  cannot  be  used  to  pay  for  additional 
clerks,  or  for  the  same  kind  of  services  required  of  the  four  authorized. 
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(Clerk's  case,  1  Lawrence,  Compt.  Dec.,  305.)  When  a  given  sum  is  ap- 
propriated to  purchase  materials,  a  contingent  fund  cannot  be  used  to 
purchase  additional  materials. 

It  is  possible  that  a  contingent  fund  may  occasionally  be  used  for  a 
purpose  for  which  a  specific  appropriation  has  been  made;  as  when  an 
unforeseen  and  unforeseeable  contingency  has  rendered  necessary  the 
use  of  mpney  in  addition  to  that  specifically  appropriated.  Such  cases 
will  probably  be  found  rare  in  practice. 

But  if  an  unexpected  contingency  requires  a  transfer,  at  some  expense, 
of  the  furniture  and  fixtures  requisite  to  enable  a  clerk  to  perform  his 
duties  at  a  place  to  which  he  may  be  lawfully  assigned,  and  no  specific 
provision  is  made  for  such  transfer,  this  is  a  proper  charge  on  a  con- 
tingent fund. 

If  materials  are  purchased,  and  there  is  an  unexpected  failure  to 
deliver  them,  or,  after  delivery,  unforeseen  peril  arises  as  to  their  cus- 
tody and  safe-keeping,  the  expenses  of  necessary  agents,  or  other  cost 
of  securing  them  not  otherwise  provided  for,  are  a  proper  charge  on  a 
contingent  fund.  • 

The  Attorney-General  has  said  that  contingent  expenses,  as  used  in 
the  appropriation  acts,  "  mean  such  incidental  casual  expenses  as  are 
necessary  or  appropriate  and  convenient  in  order  to  the  performance  of 
duties  required  by  law  of  the  Department  or  the  oflBce  for  which  the 
appropriation  is  made.''    (16  Op.,  412.) 

There  would  be  great  danger,  and  temptation  to  abuse,  in  giving  a 
sanction  to  the  expenditure  under  consideration.  The  reason  or  excuse, 
if  there  be  any,  for  allowing  it  in  the  account  of  the  superintendent, 
would,  for  example,  apply  with  far  greater  force  to  the  expenditure  of 
the  public  treasure,  on  the  occasion  of  inaugurating  a  President,  for  the 
decoration  of  the  magnificent  granite  and  marble  public  buildings  of 
Washington.  Through  such  laxity  of  interpretation,  the  cost  of  beau- 
tiful drapery,  shields,  oil  portraits,  flowers,  and  flower-baskets,  "  as  well 
as  the  putting  up  and  taking  down  of  the  same,"  would  be  defrayed 
out  of  some  contingent  fund  appropriated  for  a  wholly  difterent  pur- 
pose; and  the  admiring  multitude  of  spectators,  who  properly  turn  out 
or  come  to  do  honor  to  the  event,  might  not  inaptly  join  in  the  choral 
refrain,  "That's  the  way  the  money  goes,"  under  appropriations  for 
"incidental  and  contingent  expenses,"  with  decorations  "touching  on 
all  sides"  the  publicbuildingSy  but  touching  on  no  side  the  public  &tmne««. 

There  would  be  much  to  encourage  those  in  office,  and  desirous  of 
remaining,  to  make  a  liberal  construction  and  appropriation  of  contin- 
gent funds  on  such  an  occurrence;  and  devotion  to  a  President  would 
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be  intensifLed  by  the  recollection  that,  '^  Turned  by  his  nod,  the  stream 
of  honor  flows." 

If  a  contingent  fund  may  be  diverted  from  the  general  object  of  a 
definite  appropriation,  or  one  necessarily  incident  thereto,  and  be  applied 
in  aid  of  public  demonstrations  in  honor  of  men,  then,  as  its  expenditure 
is  controlled  merely  by  discretion,  why  may  not  the  result  of  a  President 
tial  or  Congressional  election  be  the  occasion  of  a  draft  on  some  contin- 
gent fund !  Public  demonstrations  are  proper  as  well  in  honor  of  great 
wents  as  of  distinguished  men. 

It  is  a  patriotic  duty  to  "celebrate  >vith  bonfires,  festivals,  and 
rejoicings,''  the  anniversary  of  the  natal  day  of  the  Nation;  but  it 
would  be  melancholy  evidence  of  the  decadence  or  extinction  of  public 
spirit  if  this  could  only  be  done  by  the  aid  of  a  Congressional  appro- 
priation, under  cover  of  a  contingent  fund. 

In  the  particular  case  of  the  decorations  at  San  Francisco,  public 

officers  may  well  be  permitted  to  share,  at  their  own  expense,  in  the 

tribute  of  respect  to  the  Presidential  party.    A  tribute  so  conferred 

would,  perhaps,  constitute  a  more  graceful  mark  of  honor,  a^d  insure 

itself  a  more  grateful  reception.    A  voluntary  tribute 

((•    »    »    is  twice  blessed ; 
It  blesseth  him  that  gives  and  him  that  takes." 

The  public-spirited,  generous  people  of  California  will  never  need  the 
aid  of  a  contingent  fund  to  do  honor  either  to  great  occasions  or 
iUostrious  men.  No  sanction  should  be  given  to  a  use  of  public  money 
which  might  detract  from  the  full  measure  of  respect  due  to  their 
undoubted  patriotism  and  liberality. 

A  refusal  to  sanction  this  expenditure  from  the  public  treasury  can- 
not in  any  sense  be  construed  as  wanting  in  respect  for  any  of  the 
eminent  party  in  whose  honor  the  decorations  were  made. . 

No  President  can  sanction  the  expenditure  of  public  money  for  decor -- 
ations  in  honor  of  himself,  when  no  law  has  in  terms  or  by  fau^infer- 
ence  so  authorized.  It  is  his  duty  to  "take  care  that  the  laws  be  faith- 
fully executed.'^  The  President  who  so  recently  retired  from  office  has 
discharged  this  duty  with  a  degree  of  fidelity  which  filled  the  whole 
measure  of  the  Constitution,  and  rendered  his  administration  illustrious 
for  its  ability,  its  care,  its  purity,  and  its  exalted  patriotism. 

In  addition  to  all  this,  there  is  a  grave  question  of  constitutional  law 
involved  in  this  expenditure. 

The  Constitution  declares  that  "the  Congress  shall  have  power  to 
lay  and  collect  taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defence  and  general  welfare  of  the  United 
States." 
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No  narrow  construction  of  the  immense  power  given  by  these  words 
to  Congress  over  the  public  revenues  should  be  adopted. 

If  Congress  should  make  a  law  which  in  clear  terms  made  an  appro- 
priation for  decorations  on  such  an  occasion  as  that  at  San  Francisco, 
the  direct  question  of  its  constitutionality  would  present  itself.  It 
could  scarcely  be  authorized  under  the  authority  to  *' provide  for  the 
common  defence.^ 

The  "general -welfare''  power  is  one  which  has  been  discussed  in 
many  volumes.  As  a  separate,  distinct,  substantive  power,  unlimited 
save  only  by  the  discretion  of  Congress,  it  can,  to  that  extent,  have  no 
existence.    Its  existence  and  extent  are  debatable. 

Where  the  existence  of  a  power  is  in  a  large  measure  denied,  and  is 
not  claimed  in  an  unlimited  sense  by  any  one,  and  only  in  a  qualified 
sense  by  the  current  of  opinion,  a  law  should  not,  merely  by  inference 
and  construction,  be  held  as  carrying  the  exercise  of  such  power.  This 
could  only  be  when  the  words  or  purpose  of  the  law  clearly  or  by  fair 
inference  so  require. 

Whetl*^  a  law  authorizing  the  decoration  of  a  public  building  at  the 
public  expense  for  an  object  having  no  connection  with  the  public  ser- 
vice, but  merely  as  a  mark  of  respect  for  high  officials,  can  be  justified 
tinder  a  general-welfare  power,  certainly  admits  of  reasonable  doubt  at 
least;  and  in  such  case  the  doubt  should  be  resolved  against  a  con- 
struction to  make  an  appropriation  by  inference  for  that  object 

There  were  decorations  in  1876  of  public  buildings  for  the  purposes 
of  the  "Centennial  International  Exhibition."  This  exhibition  was 
authorized  or  aided  by  the  acts  of  March  3,  1871,  (16  Stats.,  470;) 
June  1,  1872,  (17  Stats.,  203;)  June  5,  1874,  (18  Stats.,  53;)  June  16, 
1874,  (18  Stats.,  76 ;)  March  3, 1875,  (18  Stats.,  375;)  February  16, 1876, 
(19  Stats.,  4 ;)  April  17, 1876,  (19  Stats.,  34;)  May  1, 1876,  (19  Stats.,  45;) 
March  3, 1877,  (19  Stats.,  370;)  joint  resolution  June  20,1879,  (21  Stats., 
50;)  joint  resolution  June  27,  1879,  (21  Stats.,  53;)  act  June  6,  1880, 
(21  Stats.,  281.)     (Eysler  vs.  Centennial  Board,  94  U.  S.,  500.) 

Most  of  these  were  in  force  in  1876.  They  provided  for  an  exposition 
of  the  industry  of  all  nations.  They  were  made  ^'  to  ♦  •  ♦  provide 
for  the  general  welfare  of  the  United  States."  They  had  the  authority 
of  the  power  '*  to  regulate  commerce  with  foreign  nations."  The  whole 
legislation  of  Congress  making  such  appropriations  during  that  time 
had  some  reference  to  these  conditions  and  purposes;  and  it  was  neces- 
sary and  proper  that  the  laws  should  be  construed  with  reference  to 
them. 

Great  national  and  international  interests  were  involved  and  pro- 
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moted  by  making  our  public  buildings  attractive.  The  direct  interests 
of  oar  citizens  were  promoted  by  it. 

What  was  then  justified  for  great  purposes  like  these  can  furnish  na 
precedent  for  occasions  of  public  demonstration  in  honor  of  high 
officials. 

It  is  not  intended  to  limit  the  use  of  contingent  funds  to  purposes 
absolutely  necessary  to  carry  out  the  object  of  a  direct  appropriation. 
Such  funds  may  be  used,  within  proper  bounds,  to  contribute  to  the 
convenience  and  comfort  of  the  public  service. 

Those  articles  of  convenience,  and  even  of  ornament,  sanctioned  by 
refined  and  enlightened  usage,  may,  to  a  certain  extent,  be  presumed 
to  be  within  the  purpose  of  appropriations. 

In  the  purchase  of  articles  necessary  for  the  public  use,  the  elements 
of  utiUty  and  ornament  may  be  combined;  but  perishable  articles  for 
ornament  alone,  with  absolutely  no  utility  for  public  service,  are  not 
within  the  purpose  of  a  contingent  fund. 

The  rejection  of  a  voucher,  as  in  this  case^  by  no  means  implies 
censure  of  any  officer.  The  superintendent  of  the  Mint  at  San  Fran- 
cisco has  been,  and  is,  distinguished  alike  for  ability,  fidelity,  and 
economy.  The  appropriation  for  contingent  expenses  of  the  Mint  under 
his  charge  for  1879  was  $87,500;  his  expenditure,  only  $75,864  63.  The 
appropriation  for  1880  was  $87,500;  his  expenditure,  only  $46,525.75. 

This  is  an  example  worthy  of  commendation  and  imitation,  and  com- 
pares very  favorably  with  expenditures  under  prior  appropriations. 

It  is  a  sufficient  objection  to  this  voucher  that  the  expenditure  covered 
by  it  does  not  appear  to  have  been  made  by  the  "  written  order^  of  the 
bead  of  the  proper  bureau. 

The  action  of  the  superintendent  may,  however,  be  ratified,  and  thus, 
rendered  as  valid  as  if  originally  authorized;  and  this  may  be  con- 
sidered as  done,  since  the  action  in  question  has  the  sanction  of  the 
able  and  careful  head  of  the  proper  bureau.  But  the  latter's  approval 
is  not  conclusive  on  the  accounting  officers,  whose  duty  it  is,  by  express 
law,  to  pass  on  the  legal  validity  and  amount  of  the  expenditure^ 
(Rev.  State.,  191,  236,  269,  277.) 

The  voucher  for  $250  is  disallowed. 

Tbeasuby  Depabtment, 

First  Comptroller's  Office^  March  14,  1881. 
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IN  THE  MATTER  OF  THE  EFFECT  OF  A  RESOLUTION  OF 
THE  SENATE  DIRECTING  PAYMENT  OF  COMPENSATION 
TO  CLERKS  OF  COMMITTEES  FOR  A  PERIOD  IN  WHICH 
NO  COMMITTEES  WEfiE  ORGANIZED.-SPECIAL-SESSION 
OASE. 


1.  The  "deficiency"  act  of  March  3,  1881,  appropriating  money  to  pay  a  per  dunn 

compenBation  to  '^ clerks  to  committees  [of  the  Senate]  during  the  sjyecial  ses- 
sion" of  the  Senate,  commencing  March  4,  1881,  makes  no  appropriation  to  pay 
any  compensation,  extra  oi^  otherwise,  for  or  by  reason  of  services  rendered  by 
clerks  at  the  previous  regular  session  of  the  Senate. 

2.  The  fact  that  some  of  those  who  were  clerks  during  the  regular  session  were 

reappointed  in  that  capacity  to  committees  as  reorganized  at  the  special  ses- 
sion, March  18,  does  hot  aid  them,  nor  enlarge  the  operation  of  the  deficiency 
appropriation  made  by  the  act  of  March  3,  1881. 

3.  No  payment  of  compensation  to  clerks  can  be  made  by  virtue  of  a  resolution  of 

the  Senate  directing  it,  unless  there  be  a  law  which  authorizes  payment. 

4.  In  the  absence  of  any  restrahiiug  statute,  the  Senate  is  the  exclusive  judge  of  the 

purposes  for  and  manner  in  which  its  contingent  fund  shall  be  applied.  No 
executive  officer  can,  in  such  case,  call  in  question  the  propriety  or  validity  of 
its  application. 
h.  Under  section  1765  of  the  Revised  Statutes,  a  resolution  of  the  Senat-e  cannot 
authorize  the  payment  from  a  general  appropriation  of  extra  compensation  to 
clerks  whose  pei'  diem  pay  is  fixed  by  law. 

6.  But  section  1765  is  so  far  restrained  by  section  3680  that  under  the  latter  the  Sen- 

ate may,  by  resolution,  authorize  the  payment  from  its  contingent  fund  of  es.tT& 
compensation  to  clerks  appoint-ed  by  resolution,  and  after  being  so  appointed. 

7.  Section  3682  of  the  Revised  Statutes  does  not  prohibit  either  House  of  Congress 

from  applying  its  contingent  fund  in  paying  extra  compensation  to  clerks. 

5.  The  character  of  an  appropriation  is  not  necessarily  determined  by  the  head  under 

which  it  is  placed,  nor  by  what  it  may  be  called  in  the  act,  but  by  its  evident 
purpose.    Hence — 
9.  An  appropriation  specifically  for  the  payment  of  a  designated  number  of  clerks  is, 
eo  nomine  and  technically,  no  part  of  a  "contingent  fund"  merely  because  so 
called,  or  placed  under  such  head. 

10.  The  appropriation  act  of  Jane  15,  1880,  makes  no  provision  for  the  payment  of 

clerks  unth  a  per  diem  compensation  after  the  regular  session  which  terminated 
on  the  3d  of  March,  1881. 

11.  A  valid  resolution  of  the  Senate  directing  its  Secretary,  who  is  also  its  disbursing 

officer,  to  pay  money,  without  in  terms  stating  the  fund  from  which  it  is  to  be 
paid,  will  be  construed  as  intended  to  apply  to  the  contingent  fund  over  which 
the  Senate  has  control,  when  there  is  no  other  fund  to  which  the  direction 
could  properly  apply. 

12.  An  appropriation  act  could  authorize  payment  from  any  fund  set  apart  by  it  for 

use  under  a  resolution  of  either  branch  of  Congress,  whether  called  a  contin- 
gent fund  or  otherwise. 
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13.  Seetion  3680  of  the  Revised  Statutes  is  prospective  in  its  operation,  applying  only 

to  clerks  after  their  appointment  by  resolution. 

14.  The  accounting  officers  of  the  Treasury  Department,  in  settling  the  accounts  of 

disbursing  officers,  cannot  allow  vouchers  for  unauthorized  payments. 

15.  The  *' deficiency"  act  of  March  3, 1881,  appropriating  money  to  pay  certain  clerks 

therein  named,  withoiit  fixing  the  rate  of  per  diem  compensation,  is  to  be  con- 
stmed  as  supplemental  to  the  act  of  June  15,  1880,  and  as  adopting  by  infer- 
ence the  rate  of  compensation  therein  prescribed.  ^ 

The  Secretary  of  the  Senate  addressed  a  letter,  as  follows:  ; 

"Office  of  Secbetaby  of  the  U.  S.  Senate,      ^, 

"  Washingtonj  March  21,  1881.  " 

"Sir:  In  the  general  deficiency  bill,  approved  March  3,  1881,  a 
clause  •  ♦  •  appropriates  money  for  the  pay  of  per  diem  commit- 
tee-clerks and  the  pages  of  the  Senate  during  the  special  session.  •  •  • 
You  decided,  under  date  of  March  2, 1881,  that  the  termination  of  the 
regular  session  put  an  end  to  committee  organizations;  and  hence  the 
I)er  diem  clerks,  not  being  strictly  employ^,  were  not  entitled  to  the 
benefits  of  the  above-mentioned  act.  On  the  18th  of  March,  1881,  the 
Senate,  desiring  to  meet  the  point  thus  raised  by  your  offtce,  passed 
the  resolution  which  I  enclose.  •  •  •  I  would  respectfully  ask 
whether,  in  your  opinion,  it  constitutes  the  clerks  legally  emi)loyed 
between  the  dates  specified,  and  hence  entitled  to  the  compensation 
provided  for  in  the  appropriation  bill  ? 

'*  Very  respectfully, 

"JOHN  C.  BUKCH, 

"  Hon.  W.  Lawrence,  "  Secretary. 

"  First  Comptroller.^ 

The  resolution  mentioned  is  as  follows: 

"In  the  Senate  of  the  United  States,  March  18, 1881. 

^^Besolved^  That  the  Secretary  of  the  Senate  be,  and  he  is  hereby,  au- 
thorized and  directed  to  pay  the  clerks  of  the  committees  of  the  Senate 
^ho  held  such  positions  on  the  fourth  day  of  March,  1881,  and  who  do 
not  receive  annual  salaries,  the  usual  per  diem  compensation  from  the 
fifth  day  of  March  to  the  eighteenth  day  of  March,  1881,  inclusive. 
"Attest:  JXO.  C.  BUECH,  Secretary.'' 

The  Senate  committees  were  not  organized  at  the  special  session 
until  March  18,  1881. 

The  previous  committee  organizations  ceased  with  the  close  of  the 
Forty-sixth  Congress  on  March  3, 1881. 

The  Senate  now  in  session  is  that  of  the  Forty-seventh  Congress. 


Decision  by  William  Laweenob,  First  Comptroller: 

The  legislative,  executive,  and  judicial  appropriation  act  of  June  15, 
1880,  (21  Stats.,  210,)  makes  appropriations,  among  others,  for  the  pay- 
ment of  clerks,  laborers,  &c.,  of  the  Senate,  during  the  fiscal  year  from 
July  1, 1880,  to  June  30,  1881. 
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When  the  law  was  passed  there  was  but  one  regular  session  of  the 
Senate  provided  for — that  from  December  6, 1880,  to  March  3, 1881,  in- 
clusive. 

The  act,  accordingly,  in  providing  per  diem  compensation  for  clerks, 
uniformly  uses  the  expression  "  during  the  session^'''  and  declares  that 
this  '*  shall  be  construed  to  mean  four  months." 

This  evidently  refers  to  the  regular  session,  and  no  other. 

The  inauguration  of  a  new  President  on  the  4th  of  March  rendered 
a  special  session  of  the  Senate  proper,  and  it  was  accordingly  called, 
February  28,  1881,  by  the  President,  to  meet  on  the  4th  of  March 
following. 

In  anticipation  of  this,  and  in  view  of  the  exhaustion  of  the  appro- 
priation made  by  the  act  of  June  15,  1880,  for  per  diem  compensation 
of  clerks  to  Senate  committees,  an  act  of  Congress  was  passed,  ap- 
proved March  3, 1881,  (21  Stats.,  414,)  entitled— 

"An  act  making  appropriations  to  supply  deficiencies  in  the  appro- 
priations for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-one,  and  for  prior  years,  and  for  those  certified  as  due  by 
the  accounting  officers  of  the  Treasury  in  accordance  with  section  four 
of  the  act  of  June  fourteenth,  eighteen  hundred  and  seventy-eight, 
heretofore  paid  from  permanent  appropriations,  and  for  other  purposes.'^ 

It  declares  in  the  enacting  clause  : 

"That  the  following  sums  be,  and  the  same  are  hereby,  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
objects  hereinafter  stated,  namely:    •    ♦    • 

"SENATE. 

"  For  twenty -two  clerks  to  committees,  and  eighteen  pages,  a  sum 
sufficient  to  pay  them  during  the  special  session  of  the  Senate. 

"  For  salaries  of  officers,  clerks,  messengers,  and  others  receiving  an 
annual  salary  in  the  service  of  the  Senate,  a  sum  sufficient  to  pay  the 
twelve  laborers,  during  the  special  session  of  the  Senate." 

The  question  presented  is,  whether,  under  this  appropriation  "for 
twenty-two  clerks  to  committees"  and  the  resolution  of  March  18,  a  per 
diem  of  $6  for  the  period  from  March  5  to  March  18,  inclusive,  can  be 
paid  to  the  "  twenty-two  clerks  "  who  held  such  positions  on  the  third 
(or,  as  the  resolution  says,  fourth)  day  of  March,  1881! 

It  is  very  certain  that  no  payment  is  authorized  by  the  resolution, 
either  alone  or  in  connection  with  the  act  of  March  3,  1881,  or  that  of 
June  15,  1880.  These  may  be  considered  in  the  view  that  payment  is. 
claimed  either  (1)  to  give  a  gratuity  or  extra  compensation  to  those 
who  were  clerks  during  the  regular  session  on  the  3d  of  March,  but  wha 
were  not  afterwards  reappointed;  or  (2)  to  give  pay  during  the  period 
from  March  5  to  March  18,  whilst  not  legally  in  service,  but  actually 
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so,  or  awaiting  reappointment,  to  those  who  were  clerks  on  the  3d  of 
March,  during  the  regular  session,  and  reappointed  on  the  18th  of 
March. 

In  view  of  the  explicit  language  of  the  several  acts  and  of  the  res- 
olution of  the  Senate,  it  is  entirely  immaterial  that  the  act  of  June  15, 
1880,  by  providing  compensation  for  one  hundred  and  twenty  days 
for  a  session  and  service  of  eighty-eight  days,  gave  pay  for  this  period 
to  most  if  not  all  of  the  clerks;  nor  is  it  material  that  the  "sundry 
civil"  appropriation  act  of  March  3,  1881,  (21  Stats.,  435,  456,)  makes 
the  following  provision : 

"To  enable  the  Secretary  of  the  Senate  and  the  Clerk  of  the  House 
of  Representatives  to  pay  to  all  committee  clerks,  pages,  and  other  em- 
ployes of  the  Senate  and  House  of  Representatives,  respectively,  and 
who  shall  be  so  employed  at  the  adjournment  of  this  Congress,  who  do 
not  now  receive  annual  salaries,  a  sum  equal  to  thirty  days'  pay  at  their 
present  rate  of  compensation,  as  extra  pay ;  and  an  amount  sufficient 
to  pay  the  same  is  hereby  appropriated  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  and  shall  be  immediately  available.'' 

Can  the  clerks  of  the  regular  session  in  service  March  3,  but  not  re- 
appointed^  be  paid  as  proposed  ? 

L— As  to  the  effect*  of  the  act  of  March  3,  1881 : 

1.  The  clerks  cannot  be  paid  under  the  act  of  March  3,  1881,  be- 
cause it  appropriates  money  only  "  for  •  •  ♦  clerks  to  committees 
•  •  •  during  the  special  session."  It  requires  two  conditions  pre- 
cedent to  a  right  to  compensation :  Firsts  that  the  claimant  be  a  clerk 
to  a  committee  \  second^  that  he  be  such  during  the  special  session.  The 
claimants  were  not  clerks  at  all  during  the  special  session  prior  to  March 
18.    Hence  they  are  not  withui  the  act  of  March  3. 

Until  March  18,  there  was  no  Senate  committee,  and,  hence,  up  to 
that  time  there  could  not  have  been  any  clerk  to  a  Senate  committee. 
For  this  reason  they  are  not  within  the  act  of  March  3. 

The  act  by  its  plain  terms  applies  only  to  those  who  were  clerks  and 
while  they  were  such. 

2.  Can  the  clerks  in  service  at  the  regular  session  on  March  3,  and. 
reappointed  March  18,  be  paid  by  virtue  of  the  act  of  March  3  ! 

Clearly  not.  It  appropriates  money  for  those  only  who  were  "  clerk  a 
to  comnadttees."  Plainly,  this  means  only  for  the  time  in  which  they 
were  such  clerks. 

But  from  March  5  to  March  18,  there  was  no  Senate  committee,  and 
hence  there  could  have  been  no  clerk  to  a  committee. 

The  act  is  not  aided  by  the  resolution. 
H.  Ex.  Doc.  219 6 
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A  resolution  cannot  make  a  party  a  clerk  of  a  committee  by  so  call- 
ing him,  or  by  declaring  him  to  be  such  when  in  fact  he  is  not.  An' 
act  of  Congress  might  require  accounting  officers  to  give  effect  to  such 
a  declaration,  and  authorize  payment  accordingly.  That  would  be 
legislation.  This  resolution  of  the  Senate,  however,  is  not  legislation ; 
it  is  not  a  law ;  nor  can  it  have  the  force  of  law. 

The  Senate  resolution  evidently  was  passed  upon  the  correct  idea 
that  from  March  4  until  March  18  there  wa«  no  committee,  and  con- 
sequently there  could  have  been  no  clerk  of  a  committee. 

II. — No  payment  can  be  made  by  force  of  the  act  of  June  15,  1880, 
to  clerks — either  those  who  were  or  those  who  were  not  reappointed — 
for  the  period  from  March  5  to  March  18. 

1.  As  to  the  per  diem  clerks,  the  appropriation  is  exhausted. 

2.  If  it  were  not  so,  the  act,  by  its  terms,  limits  the  appropriation, 
80  far  as  they  are  concerned,  to  clerks  who  were  such  during  the  regular 
session,  and  for  the  period  covered  by  one  hundred  and  twenty-one 
days.  It  does  not  provide  the  means  of  making  the  payment  directed 
by  the  Senate  resolution,  but  by  its  terms  and  purpose  denies  the  right 
to  it. 

As  neither  the  act  of  June  15, 1880,  nor  that  of  March  3, 1881,  makes 
iin  appropriation  for  the  payment  of  the  per  diem  clerks  according  to 
the  Senate  resolution,  the  ei!ect  of  the  resolution  is  to  be  considered : 

III. — ^The  resolution  cannot  per  se  provide  the  means  or  appropriate 
money  to  make  the  payment  which  it  directs  to  be  made. 

1.  By  the  Constitution,  no  money  can  *<  be  drawn  from  the  Treasury 
but  in  consequence  of  appropriations  made  by  law."  (Art.  I,  sec.  9, 
cl.  7.) 

This  resolution  is  not  a  law.  Legislative  power  is  vested  not  in  the 
Senate  alone,  but  "  in  a  Congress,  •  •  •  which  shall  consist  of  a 
Senate  and  House  of  Representatives.''    (Const.,  art.  I,  sec.  1.) 

2.  The  resolution  has  also  to  encounter  another  obstacle. 

These  clerks  had  a  compensation,  "  fixed  by  law,"  at  six  dollars  per 
^ay  during  the  regular  session. 

The  resolution  proposes  to  give  them  "  additional  pay,  extra  allow- 
ance, or  compensation  "  for  services  rendered  during  the  regular  session. 
It  must  be  for  such  services,  because  it  applies  only  to  "  clerks  of  the 
committees  of  the  Senate  who  held  such  positions  on  the  fourth  day  of 
March,  1881."  It  cannot  be  for  services  rendered  from  March  5  to 
March  18,  because,  as  already  shown,  there  was  no  Senate  committee 
during  that  time,  there  could  have  been  no  clerk  of  a  committee,  and 
hence  no  services  legally  rendered. 
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Some,  if  not  moat,  of  the  clerks  of  the  regular  session  have  not  been 
reappointed,  and  so  are  not  now  clerks.  Assuming,  then,  that  the 
resolution  intended  to  give  additional  or  extra  compensation  to  clerks 
of  the  regular  session,  it  must  be  ineffectual,  because  the  Revised  Stat- 
utes provide  as  follows : 

"  Sec.  1765.  No  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regu- 
lations, shall  receive  any  additional  pay^  extra  allowance,  or  coinpen- 
Hation,  in  any  form  whatever,  for  the  disbursement  of  public  money, 
or  for  any  other  service  or  duty  whatever,  unless  the  same  is  author- 
ized by  law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay y  extra  allowance,  or  compensation.'' 

It  is  not  intended  to  hold  that  this  section  takes  from  the  Senate  the 
right  to  give  to  its  clerks  or  employes  extra  compensation  out  of  its 
con  tingent  fund. 

The  section,  in  its  broad,  general  terms,  if  unqualified  by  any  other 
provision,  would  seem  to  deny  such  right;  but  it  is  to  be  construed  as 
in  pari  materid,  with  section  3G80,  which  reserves  to  each  House  of  Con- 
gress the  right  to  give  extra  allowances  from  such  fund  to  any  clerk 
after  he  has  been  employed  by  a  resolution  of  either  House. 

IV. — No  payment  can  be  made  from  the  Senate  "  contingent  fund." 
The  act  of  June  15,  1880,  (21  SUts.,  212,)  appropriates— 

"For  contingent  expenses  of  the  Senate    •    •    ♦. 
"For  miscellaneous  items,  exclusive  of  labor,  forty-five  thousand 
dollars." 

1.  If  this  appropriation  stood  alone,  uncontrolled  by  otfier  legislation, 
the  Senate  could  by  resolution  dispose,  in  its  own  discretion,  of  the  con- 
tingent fund,  and  so  pay  these  clerks  a  per  diem  for  the  time  frofti 
March  5  to  March  18. 

The  accounting  officers  of  the  Treasury  Department  cannot  lawfully 
call  in  question  the  authority  of  the  Senate  to  dispose  of  its  own  con- 
tingent fund  in  its  own  discretion,  unless  some  law  has  so  regulated  its 
expenditure  as  to  restrain  the  power  of  the  Senate  in  its  use,  and  im- 
pose a  duty  on  executive  officers  to  ascertain  what  payments  can  law- 
fully be  made  thereout.  The  Senate  is,  for  some  purposes,  an  inde- 
pendent, co-ordinate  branch  of  the  Government,  having  powers  so 
transcendent  and  important  that  no  executive  or  judicial  officer  can 
properly  arraign  the  mode  in  which  it  shall  dispose  of  its  contingent 
fund,  when  such  mode  is  not  prescribed  by  a  special  provision  of  law. 
(Seward's  case,  ante,  53;  Allen  vs.  Blunt,  3  Story,  0.  C,  745;  P.  & 
T.  R.  Co.  vs.  Stimpson,  14  Pet.,  458;  U.  S.  vs.  Jones,  18  How.,  95;  U.  S. 
t$.  Kaufman,  96  U.  S.,  567.) 
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2.  The  resolution  does  not  in  terms  declare  that  payment  shall  be 
made  from  the  contingent  fund.  If,  however,  the  resolution  were 
available,  it  might  properly  be  held  as  referring  to  that  fund,  since  it 
is  the  only  fund  to  which  it  could  apply;  and  the  maxim  of  construc- 
tion would  properly  be  invoked :   TJt  res  magis  vaUat  quam  pereat 

The  chief  importance  of  the  question  under  consideration  lie«  not  in 
its  bearing  upon  this  case,  but  in  its  general  application  in  principle, 
as  affecting  the  a^^counts  to  be  kept  and  rendered  bj^  the  Secretary  of 
the  Senate  to  the  First  Auditor  and  First  Comptroller.  Every  voucher 
is  to  be  charged  to  a  proper  head  of  appropriation.  (Bender's  case,  1 
Lawrence,  Compt.  Dec,  347;  Rev.  Stats.,  3675.) 

3.  Any  payment  out  of  the  Senate  contingent  fund  by  virtue  of  the 
resolution  is  i)rohibited  by  the  Revised  Statutes,  which  provide  as 
follow: 

"Sec.  3680.  ^o part  of  the  appropriations  which  may  be  at  any  time 
made  for  the  contingent  expenses  of  either  House  of  Congress  shall  he 
applied  as  extra  allowance  to  any  clerk,  messenger,  or  attendant  of  the 
two  Houses,  or  either  of  them,  or  as  payment  or  compensation  to  any 
clerk,  messenger,  or  other  attendant  of  the  two  Houses,  or  either  of 
them,  unless  such  clerk,  messenger,  or  other  attendant  be  so  employed  by 
a  resolution  of  one  of  the  Houses;  or  to  any  other  than  the  ordinary 
expenditures  of  the  Senate  and  House  of  Representatives."* 

"Sec.  3682.  No  moneys  appropriated  for  contingent,  incidental,  or 
miscellaneous  purposes  shall  be  expended  or  paid  for  official  or  clerical 
compensation.'' 

K  section  3682  should  be  so  construed  as  to  give  literid  effect  to  its 
general  and  comprehensive  termSj  it  would  deny  the  right  of  the  Senate 
to  use  a  contingent  fund  for  the  payment  of  clerks.  But  the  section 
iR  taken  from  the  act  of  July  12,  1870,  (16  Stats.,  25b,  sec.  3,)  which 
sufficiently  shows  that  it  is  not  intended  to  apply  to  either  branch  of 
Congress,  because  in  that  act  express  provision  is  made,  under  the 
head  of ''  contingent  expenses,"  for  the  payment  of  clerks.  This  sectiony 
therefore,  does  not  take  from  the  Senate  its  general  parliamentary 
authority  to  use  its  contingent  fiind  in  its  own  discretion.  The  general 
terms  of  the  section  may  be  properly  restrained,  upon  the  maxim : 
Verba  generalia  restringuntur  a4  liabilitatem  rei  vel  aptitudinem  persoruB. 
Besides  such  restraint,  it  may  also  be  construed  as  in  pari  materia  with 
section  3680,  which  provides,  in  effect,  that  no  part  of  the  contingent 

*  As  to  the  compensation  to  be  paid  from  the  contingent  fands  of  the  two  Houses 
of  Congress,  the  Kevised  Statutes  provide  as  foUows: 

^'Sec.  76.  No  payment  shall  be  made  from  the  contingent  fund  of  either  House  of 
Congress,  unless  sanctioned  by  the  Committee  to  Audit  and  Control  the  Contingent 
Expenses  of  the  Senate,  or  the  Committee  on  Accounts  of  the  House  of  Representa- 
tives, respectively." 
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fund  of  the  Senate  "  shall  be  applied  *  *  •  as  payment  or  com- 
pensation to  any  clerk,  messenger,  or  other  attendant  of  *  •  * 
either  [House,]  •  •  •  unless  such  clerk,  messenger,  or  other  at- 
tendant be  so  employed  by  a  resolution  of  one  of  the  Houses.^ 

The  twenty-two  Senate  clerks  whose  case  is  now  under  consideration 
were  not  employed  by  authority  of  a  resolution  of  the  Senate  prior  to 
March  18.  Until  that  date  they  cannot,  therefore,  be  entitled  to  the 
benefit  of  the  contingent  fund,  because  section  3680  is  prospective  in  its 
oi>eration,  applying  only  to  clerks  after  they  have  been  "  employed  by 
a  resolution,^  &c.  The  prospective  character  of  this  section  is  shown 
by  the  language  employed  and  well-known  rules  of  interpretation. 
There  is  a  maxim  properly  applicable  here:  Nova  constitutio  futuris 
farmam  imponere  debet^  non  prceterites.  (Broom,  Leg.  Max.,  34;  14 
How.,  488;  24  Id.,  242;  3  DalL,  386,  391;  2  Pet.,  380;  2  Show.,  17;  2 
WaU.,320;  3  Sum.,  538;  2  St.,  164;  1  W.  &  M.,  323;  Hemp.,  469.) 

A  retrospective  statute  is  to  be  strictly  construed.  (3  Mete.,  Ky., 
255;  43  Ga.,  480.) 

A  high  legal  authority  lays  it  down  as  in  general  true  that  no  stat- 
ute is  to  have  a  retrospect  beyond  the  time  of  its  commencement.  (Bac. 
Abr.  "Statute.") 

This  principle  has  been  steadily  maintained  both  in  England  and 
this  country.  (Sedgwick,  Stat,  and  Const.  L.,  161;  15  la.,  257;  7  Allen, 
139;  37  Vt.,  599;  1  Cold.,  Tenn.,  398;  57  Pa.  St.,  209;  30  Md.,  500  ;  27 
Beav.,  579;  41  Mo.,  25;  21  Wis.,  268;  105  Mass.,  287;  48  N.  Y.,  57;  22 
Tex.,  214;  7  Ind.,  59;  28  Ga.,  597;  26  Ark.,  124.) 

In  the  act  of  June  15, 1880,  appropriations  are  made,  under  the  head 
of  "contingent  expenses,"  for  clerks  and  other  employes  entitled  to  |>er 
</ie/i»  compensation;  while  those  entitled  to  annual  salaries  are  appro- 
priated for  in  the  form  of  a  general  appropriation. 

But  the  appropriation  for  clerks  is  not  technically  made  a  "contingent 
fund"  by  being  classed  under  that  head.  Its  real  chaii'acter  is  to  be 
determined  by  the  purpose  to  which  it  is  to  be  applied.  The  definition 
of  a  technically  contingent  fund  is  well  understood.  (Decoration  case, 
ante,  69.) 

The  appropriation  of  forty-five  thousand  dollars  "  for  miscellaneous 
items"  in  the  act  of  June  15,  1880,  is  clearly  a  "  contingent  fund,"  or 
fund  for  ^'contingent  expenses,"  within  the  meaning  of  section  3680  of 
the  Revised  Statutes. 

It  is  placed  under  the  head  of  "contingent  expenses"  in  the  act. 
This  and  similar  appropriations  have  always  been  so  classed  in  the 
**  Digests  of  Appropriations"  made  for  use  in  the  Departments;  and 
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this  usage  jias  been  well  known  in  Congress,  where  these  digests  are 
in  use  by  committees  of  that  body. 

This  appropriation  falls  within  th^  definition  of  a  contingent  fund 
as  recognized  and  understood.     (Decoration  case,  ante^  69.) 

An  appropriation  does  not,  as  before  observed,  become  a  contingent 
fund  merely  because  so  called,  or  placed  under  such  head  in  a  law.  Its 
purpose  determines  its  character. 

If  it  is  for  purposes  undefined,  and  especially  for  those  almost  unde- 
finable,  dependent  on  unforeseen  contingencies,  it  is  a  contingent  fund. 

To  call  it  a  fund  for  "miscellaneous  items,"  without  defining  them  or 
otherwise  specifying  their  use  or  character,  still  leaves  it  in  legal  effect 
and  technically  a  contingent  fund.  This  must  be  so,  because  other- 
wise there  would  be  no  contingent  fund,  since  no  other  law  provides 
such  fund. 

V. — The  duty  of  the  accounting  officers  to  reject  any  voucher  of  pay- 
ment under  the  resolution  is  so  clear  as  to  leave  them  no  discretion, 
and  afford  no  means  of  escaping  its  performance.  (Rev.  Stats.,  52,  56, 
57,  58,  59,  191,  236,  248,  269.) 

Section  236,  Revised  Statutes,  requires  all  accounts  to  be  settled  in 
the  Treasury  Department.  When  there  was  but  one  Auditor,  under 
the  a€t  of  September  2,  1789,  (1  Stats.,  65,)  he  adjusted  all  accounts, 
including  those  of  this  character.  No  law  has  assigned  them  to  any 
but  the  First  Auditor.    (See  act  March  3,  1817,  3  SUits.,  366,  sec.  4.) 

The  First  Auditor  states  an  account  with  the  Secretary  of  the  Senate 
as  its  disbursing  officer,  and  the  First  Comptroller  is  required  to  certify 
balances.  Neither  has  any  discretion  to  allow  vouchers  for  payments 
not  authorized  by  law. 

VI. — Payment  of  per  diem  compensation  can  lawfully  be  made  to 
clerks  appointed  on  or  after  March  18.  The  Secretary  of  the  Senate 
does  not  touch  upon  this  matter^  but,  while  on  the  subject,  it  may  be 
well  to  dispose  of  a  question  which  may  arise.  The  act  of  March  3 
does  not  in  terms  fix  a  sum  per  day^  or  prescribe  a  mode  of  ascertaining 
the  amount  of  compensation  to  be  paid  to  the  "  twenty -two  clerks." 

The  act  of  June  15, 1880,  did  fix  a  rate  of  six  dollars  per  day  for 
twenty-two  clerks  for  the  regular  session. 

Still,  the  rule  of  construction  is  to  be  regarded  as  applicable  to  this 
act :  Ut  res  ma>gis  valeat  quam  pereat  To  this  extent  effect  can  be  given 
to  the  act.  A  rate  of  compensation  can  be  deduced  from  the  legisla- 
tion on  the  subject  to  which  it  relates. 

The  appropriation  act  of  June  15, 1880,  made  an  appropriation  for 
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the  payment  of  annual  salaries  to  tliirteea  clerks  of  Seuate  comiuittees 

named  therein,  and  then  made  an  ai)propriation — 

"For  twenty-two  clerks  to  committees,  at  six  dollars  per  day,  diirinfj 
the  [regular]  session,  fifteen  thousand  eight  hundred  and  forty  dollars.^ 

The  sum  appropriated  was  not  sufficient  to  pay  for  clerks  at  the 
special  session.    In  anticipation  of  the  latter  session,  the  "  defidency^^ 
act  of  March  3,  1881,  made  an  appropriation  for  the  same  number —  - 
''twenty- two  clerks  to  cominittees" — without  any  provision  for  clerks 
with  annual  salaries. 

It  must,  therefore,  be  evident  that  Congress  intended  the  i)rior  rate 
of  six  dollars  per  diem  to  continue;  with  no  provision,  however,  that 
the  days  of  the  special  session  should  be  counted  at  more  than  their 
actual  number,  differing  in  this  respect  from  the  case  of  the  regular 
session. 

The  view,  which  regards  the  two  laws  together  as  indicating  d^per 
diem  rat>e  of  six  dollars,  is  confirmed  by  the  fact  that  the  deficiency 
act  is  merely  supplemental  to  the  regular  act,  the  per  diem  rate  of  which 
is,  by  inference,  applied  to  the  supplemental  act. 

The  question  submitted  by  the  Secretary  of  the  Senate  is  decided  in 
the  negative. 

Treasury  Department, 

First  Gomptroller^s  Office,  March  24,  1881. 


IN  THE  MATTER  OF  THE  LIABILITY  OF  THE  UNITED 
STATES  FOR  A  JUDGMENT  RECOVERED  AGAINST  AN 
DITERNAL-REVENUE  OFFICER  WITHOUT  NOTICE  TO  THE 
PBOPER  DISTRICT  ATTORNEY  OF  THE  PENDENCY  OF  THK 
SUIT -DUNNEGAN'S  CASE. 


1.  A  party  who  recovers  a  jadgment  against  an  intern aUre venue  officer  is  not  enti- 

tled to  have  it  paid,  under  section  989  of  the  Kevised  Statutes,  unless  the 
attorney  of  the  United  States  for  the  proper  district  had  been  notified  or  had 
had  knowledge  of  the  pendency  of  the  action  in  which  it  was  rendered;  so 
that  he  conid  have  appeared  and  made  defence. 

2.  When  the  record  of  the  action  is  silent  as  to  notice  or  knowledge,  neither  will  be 

presumed. 

3.  If  a  revenue  officer  who  is  sued  for  an  official  act  excuses  or  excludes  the  proper 

attorney  of  the  United  States  from  appearing,  in  order  to  protect  the  interests 
of  the  United  States,  such  officer  is  not  entitled  to  be  repaid  the  amount  of  the 
judgment. 

4.  An  attorney  of  record,  who  prosecutes  an  action  to  judgment  against  a  revenue 

officer,  has  no  authority,  merely  by  virtue  of  his  position  as  such,  to  demand 
.payment  of  a  judgment  from  the  Government  under  section  989  of  the  Revised 
Statutes. 
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5.  A  joint  authority  to  two  attorneys  to  collect  money  from  the  Government  doea 

not  authorize  payment  to  one  of  them. 

6.  A  power  of  attorney  from  a  claimant  against  the  Government  is  required,  as 
.   evidence  of  authority  to  an  attorney  or  agent  to  initiate  or  conduct  proceetiings 

to  secure  the  allowance  of  a  claim.  So,  a  power  of  attorney  is  necessary  to  ena- 
ble an  attorney  or  agent  to  receive  payment  of  a  claim. 

7.  An  internal-revenue  oflBcer,  against  whom  judgment  is  rendered  for  an  official 
*  act,  cannot,  under  section  3220  of  the  Revised  Statutes,  be  repaid  the  auionnt 

of  such  judgment,  unless  the  attorney  of  the  United  States  for  the  proper  dis- 
trict had  notice  or  knew  of  the  pendency  of  tlie  action  in  which  it  was  ren- 
dered. 

8.  If  the  officer  has  paid  a  judgment,  he  is  generally  entitled  to  be  reimbursed  by  the 

Government.  If  he  has  not  paid  the  judgment,  it  may  nevertheless  l>e  paid 
to  the  judgment  creditor  by  the  Treajnury  Department  on  the  applicntian  of  such  officer. 

9.  A  certificate  of  probable  cause,  or  that  the  officer  acted  under  the  direction  of 

the  Secretary  of  the  Treasury  or  other  jiroper  officer  of  the  Government,  is  re- 
quisite to  authorize  payment  of  a  judgment  against  a  revenue  officer,  when 
application  for  payment  is  made  by  the  judgment  creditor  under  section  9t?9  of  the 
Revised  Statutes. 

10.  A  valid  certificate  can  only  be  made  when  the  proper  attorney  of  the  United 

States  has,  or  is  chargeable  with,  notice  of  the  application  for  such  certificate. 

11.  Whether  such  certificate  can  be  made  after  the  term  at  which  final  judgment  is 

rendered — qnare  f 

12.  The  question  whether  a  certificate  of  probable  cause  is  required  to  authorize  pay- 

ment of  a  judgment  against  a  revenue  officer  on  his  application,  under  section 
3220  of  the  Revised  Statutes,  considered. 

13.  There  is  no  appropriation  applicable  to  the  payment  of  a  judgment  rendered 

against  an  internal-revenue  officer  in  1877. 

14.  A  claim  cannot  be  reported  to  the  Speaker  of  the  House  of  Representatives  under 

the  act  of  ^  June  14,  1878,  (20  Stats.,  130,)  unless  there  has  been  an  appropria- 
tion for  its  payment  which  has  been  exhausted  or  carried  to  the  surplus  fund. 

On  September  7, 1874,  Ezekiel  Dunnegan  filed  a  petition  in  the  supe- 
rior court  of  Fulton  county,  Georgia,  against  Obaiies  B.  Blocker,  Win. 
Jennings,  and  James  Atkins,  alleging  that  they  did,  on  the  14th  Feb- 
ruary, 1871,  with  force  and  arms,  unlawfully  seize  (Rev.  Stats.,  3100) 
and  destroy  a  distillery  and  other  property  of  the  petitioner;  and  asking 
judgment  for  damages. 

There  are  five  counts  in  the  petition,  each  alleging  that  the  acts  com- 
plained of  were  done  "  maliciously  and  without  any  reasonable  or  prob- 
able cause.''    Issue  wivs  duly  joined  on  all  the  counts. 

Blocker  and  Jennings  waived  process,  and  entered  their  appearance 
on  the  day  when  the  petition  was  filed;  Atkins  was  duly  made  de- 
fendant. 

The  case  was  transferred  on  certiorari,  in  November,  1875,  to  the 
circuit  court  of  the  United  States  for  the  northern  district  of  Georgia. 

September  28,  1877.  the  case  was  dismissed  as  to  Jennings. 
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September  29, 1877,  the  case  was  tried  by  a  jury;  verdict  was  ren- 
dered in  favor  of  plaintiff  against  Blocker  for  $750  damages,  "and 
nothing  against  James  Atkins;"  whereupon  judgment  was,  on  the  same 
day,  rendered  in  favor  of  the  plaintiff  on  the  verdict  for  $750  damages, 
and  $83.70  costs. 

The  copy  of  the  record  which  is  filed  with  the  claim  does  not  show 
♦»  extenso  any  motion  Jiled  to  set  aside  the  verdict,  or  in  arrest  of  judg- 
ment, or  to  set  aside  the  judgment,  nor  contain  any  motion  in  writing 
for  a  new  trial.  The  following  is  all  that  appears  in  the  record  as  to 
new  trial  and  proceedings  after  judgment : 

"  Motion  by  Blocker  for  a  new  trial  filed  October  18,  1877. 
"Motion  for  a  new  trial  overruled  June  19,  1880. 


I7i  U.  8.  Circuit  Court, 
Northern  District  of 
Oeorgia. 


"ACTION  FOB  TORTS. 

"EZEKIEL  DUNNEGAN 
VS. 

William  Jennings,  Charles  B.  Blocker, 
and  James  Atkins. 

"Verdict  for  defendants,  Atkins  and  Jennings,  and  verdict  and  judg- 
ment for  plaintiff  against  defendant.  Blocker,  for  $750  and  costs,  Sep- 
tember term,  1877. 

"It  is  liereby  certified  that  there  was  probable  cause  for  the  acts 
done  by  the  defendant,  Charles  B.  Blocker,  deputy  collector  of  internal 
revenue,  on  which  said  suit  was  founded,  and  for  which  the  judgment 
against  said  Blocker  for  the  sum  of  seven  hundred  and  fifty  dollars  and 
costs  was  recovered. 

"In  open  court,  this  23d  day  of  June,  A.  D.  1880. 

"  W.  B.  WOODS,  Judge. 

"Filed  in  clerk's  office  June  23,  1880. 

"A.  E.  BRECK,  Clerk.'' 

John  A.  Wimpey  and  E.  N.  Brayles  were  attorneys  of  record  for 
plaintiff,  and  other  attorneys  appear  qf  record  for  defendants. 

It  does  not  appear  that  any  attorney  of  the  United  States  had 
knowledge  or  notice  of  the  pendency  of  the  action,  or  any  proceeding 
therein;  nor  that  any  formal  motion  was  filed  asking  for  a  certificate 
of  probable  cause.  The  Secretary  of  the  Treasury  did  not  instruct  the 
attorney  for  the  United  States  in  the  district  not  "to  appear  in  behalf 
of  the  defendants."  (Rev.  Stats.,  771.)  Blocker  was  in  1877  deputy 
internal-revenue  collector  and  special  assistant  assessor  of  the  fourth 
district  of  Georgia. 

On  August  4, 1880,  E.  N.  Brayles,  as  attorney  for  Dunnegan,  filed 
with  the  collector  in  Georgia  a  copy  of  the  record  of  the  judgment,  and 
an  application  for  its  payment. 

On  August  6, 1880,  the  collector  wrote  to  the  Commissioner  of  Inter- 
nal Revenue,  stating  that  "Dunnegan  has  [had]  fled  the  country,''  and 
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that  there  had  been  submitted  to  him,  (the  collector,)  to  be  forwarded 
for  payment,  a  claim,  being  the  judgment  and  costs  aforesaid ;  and  it 
was  duly  forwarded. 

February  5,  1881,  the  Commissioner  of  Internal  Revenue  examined 
the  claim,  and  allowed  $833.70.  This  allowance  was  approved  January 
29,  1881,  by  the  Secretar^^  of  the  Treasury,  in  the  form  prescribed  by 
the  regulations.  (Rev.  8tats.,  3220;  Flack's  case,  1  Lawrence,  CompL 
Dec,  187;  Savings-Bank  case,  Id,^  194;  Davis's  case,  7(7.,  258.) 

At  the  time  of  the  allowance  of  this  claim  by  the  Commissioner  of 
Internal  Revenue,  he  did  not  have  a  statement  or  copy  of  the  evidence 
submitted  to  the  jury  on  the  trial  of  the  issue.  He  had  merely  a  copy 
of  the  record  of  the  judgment  and  proceedings  of  the  court,  with  sun- 
dry letters  relating  to  the  claim,  which  Airnish  no  evidence  of  a  claim 
outside  of,  or  back  of,  the  record  of  the  judgment.  This  record,  there- 
fore, furnishes  the  only  evidence  of  the  merits  of  a  right  to  a  refund  or 
repayment  to  the  claimant.  The  claim  made  can  arise,  therefore,  upon 
the  judgment  only,  and  not  upon  any  portion  of  section  3220  of  the* 
Revised  Statutes  relating  to  refunding  of  taxes  "  erroneously  or  ille- 
gally assessed."  If  the  claim  arises  under  this  section,  it  comes  only 
under  the  clause  which  provides  for  the  repayment  of  ''  such  sums  as 
may  be  recovered  ♦  ♦  •  in  any  court  for  ♦  ♦  ♦  damages  and 
costs." 

February  7,  1880,  the  Fifth  Auditor  stated  an  account  on  the  claim 
for  $833.70,  for  "  refunding  of  taxes  erroneously  assessed  and  collected.'^ 

This  statement  of  account  is  now  presented  to  the  First  Comptroller, 
to  decide  whether  he  will  certify  a  balance  to  be  paid.  (Rev.  Stats., 
191.) 

Qriswold  &  Thompson  submitted  argument  on  behalf  of  Brayles. 

1.  The  attorney  of  record  in  the  suit  has  authority  to  collect  the 
judgment  (Osborne  vs.  U.  S.  Bank,  9  Wheat.,  738;  Hill  vs.  Menden- 
hall,  21  Wall.,  454;  Ex  parte  Garland,  4  Wall.,  379;  U.  S.  vs.  Curry,  6 
How.,  106;  Union  Bank  vs.  Geary,  5  Pet.,  99;  Erwin  vs.  Blake,  8  Lb.y 
18;  Morton's  case,  2  Show.,  H.  L.,  138;  Bracket  vs.  Norton,  4  Conn., 
525;  2  Chit.  Cont.,  11  Am.  ed.,  816,  1097;  Dearborn  vs.  Dearborn,  15 
Mass.,  316;  1  Vt.,  73;  6  Eng.,  212.) 

2.  As  to  the  construction  of  section  989  of  the  Revised  Statutes,  in 
advancing  the  remedy,  see  Potter's  Dwarris,  184,  n.  6;  7rf.,*203,  n.  20; 
Id.^  223;  Martin  vs.  Mayor,  1  Hill,  545;  Malcomb  vs.  Rogers,  5  Cowen, 
188;  Andrae  vs.  Redtield,  12  Blatch.,  407. 

The  law  requiring  the  judgment  to  be  paid  is  mandatory.  So  far  as 
it  takes  away  a  right  to  execution,  it  is  of  doubtful  constitutionality. 

3.  A  "regulation"  of  a  Department  cannot  defeat  a  law. 

The  Revised  Statutes  contains  these  sections: 
"  Sec.  771.  It  shall  be  the  duty  of  every  district  attorney  to  prose- 
cute, in  his  district,  all  delinquents  for  crimes  and  offenses  cognizable 
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under  the  authority  of  the  United  States,  and  all  civil  actions  in  which 
the  United  States  are  concehied,  and,  unless  otherwise  instructed  by 
the  Secretary  of  the  Treasury,  to  appear  in  behalf  of  the  defendants  in 
all  suits  or  proceedings  pending  in  his  district  against  collectors,  or 
other  oflScers  of  the  revenue,  for  any  act  done  by  them  or  for  the  recovery 
of  any  money  exacte<l  by  or  paid  to  such  officers,  and  by  them  paid  inta 
the  Treasury.''  (Act  Sept.  24,  1879,  sec.  35,  1  Stats.,  92;  act  March  3,. 
18^53,  sec.  13,  12  Stats.,  741.) 

"Sec.  989.  When  a  recovery  is  had  in  any  suit  or  proceeding  against 
a  collector  or  other  officer  of  the  revenue,  for  any  act  done  by  him,  or 
for  the  recovery  of  any  money  exacted  by  or  paid  to  him  and  by  him 
paid  into  the  Treasury,  in  the  performance  of  his  official  duty,  and  the 
court  certifies  that  there  was  probable  cause  for  the  act  done  by  the 
collector  or  other  officer,  or  that  he  acted  under  the  directions  of  the 
Secretary  of  the  Treasury,  or  other  proper  officer  of  the  Ciovernment^ 
no  execution  shall  issue  against  such  collector  or  other  officer,  but  the 
amount  so  recovered  shaU,  upon  final  judgment,  be  provided  for  and 
paid  out  of  the  proper  appropriation  from  the  Treasury.  (Act  March 
3,  1863,  sec.  12,  12  Stats.,  741.) 

"Sec.  3220.  The  Commissioner  of  Internal  Revenue,  subject  to  reg- 
ulations prescribed  by  the  Secretary  of  the  Treasury,  is  authorized,  ou 
appeal  to  him  made,  to  remit,  refund,  and  pay  back  all  taxes  errone- 
ously or  illegally  assessed  or  collected,  all  penaltie-s  collected  without 
authority,  and  all  taxes  that  appear  to  be  unjustly  assessed  or  excessive 
in  amount,  or  in  any  manner  wrongfully  collected;  also  to  repay  to 
any  collector  or  deputy  collector  the  full  amount  of  such  sums  of  money 
as  may  be  recovered  against  him  in  any  court,  for  any  internal  taxes 
collected  by  him,  with  the  cost  and  expenses  of  suit;  also  all  dam- 
ages and  costs  recovered  against  any  assessor,  assistant  assessor,  c<»K 
lector,  deputy  collector,  or  inspector,  in  any  suit  brought  against  him 
by  reason  ofanythingdonein  the  due  performance  of  his  official  duty : 
Provided^  That  where  a  second  assessment  is  made  in  case  of  a  list,. 
statement,  or  return  which  in  the  opinion  of  the  collector  or  deputy 
collector  was  false  or  fraudulent,  or  contained  any  understatement  or 
undervaluation,  such  assesment  shall  not  be  remitted,  nor  shall  taxes 
collected  under  such  assessment  be  refunded,  or  paid  back,  unless  it  is 
proved  that  said  list,  statement,  or  return  was  not  false  or  fraudulent^ 
and  did  not  contain  anv  understatement  or  undervaluation."  (Act 
July  13,  1866,  sec.  9,  14  Stats.,  Ill;  act  Dec.  24, 1872^  sec.  1,  17  Stats.^ 
4I>1 ;  act  June  30,  1864,  sec.  44,  13  Stats.,  240;  act  March  3,  1865,  sec. 
3,  13  Stats.,  483.) 


Decision  by  William  Lawbence,  First  Comptroller: 

The  Government  is,  for  several  reasons,  not  liable  to  pay  the  judg- 
ment in  this  case: 

I. — NQtice  of  the  pendency  of  the  suit,  in  which  judgment  was  ren- 
dered, to  the  attorney  of  the  United  States,  in  due  time  to  enable  him 
to  make  defence,  was  requisite  to  fix  a  liability  against  the  Government. 
If  the  plaintiff  desired  to  avail  himself  of  such  liability,  he  might  have 
given  the  notice.    If  the  defendant  desired  to  be  reimbursed  for  any 
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judgment  against  him,  be  might  have  given  the  notice.  If  the  attorney 
of  the  United  States,  by  any  means,  knew  of  the  commencement  of 
such  suit,  even  without  notice  by  a  party,  such  knowledge  niaj'  be 
considered  as  equivalent  to  notice.  (Jones  vs,  Vanzandt,  2  McLean  R., 
611.) 

1.  It  cannot  be  presumed  that  the  notice  was  given.  The  law  does 
not  re<piire  the  notice  to  appear  of  record.  It  is  a  matter  resting  in 
pais,  and  hence  must  be  proved.  (Sallu's  case,  1  Lawrence,  Conipt. 
Dec,  223;  Cooley,  Const.  Lim.,  [17  «,]  4th  ed.,  23.) 

It  cannot  be  presumed  that  the  attorney  for  the  United  States  kneic 
of  the  pendency  of  the  suit  and  refused  to  appear  therein,  for  that 
would  be  to  presume  that  an  officer  neglected  his  duty.  The  law  pre- 
sumes that  every  officer  does  his  duty.  (Wade  on  Not,  sec.  1302; 
Russell  vs.  Beebe,  Hemp.,  704;  Dunlop  vs.  Munroe,  1  Cr.  C.  C,  530; 
Bottomley  vs.  United  States,  1  Story,  C.  C,  145.j 

2.  On  the  plainest  principles  of  justice  this  notice  or  knowledge  is 
necessary.  The  idea  that  the  United  States,  or  any  party  interested  in 
a  suit,  can  incur  a  liability  without  an  opportunity  to  appear  and  defend, 
is  abhorrent  to  all  reason.  To  so  hold  would  enable  parties  to  a  suit, 
by  collusion  and  fraud,  to  charge  the  Government  with  the  payment  of 
vast  sums  without  any  liability  in  reason  or  law.  It  would  defeat  the 
evident  purpose  of  the  statute,  which  was  to  protect  officers  by  a 
defence  made  by  the  proper  district  attorney,  in  order  to  save  the  Gov- 
ernment from  any  unlawful  or  unreasonable  charge,  and  to  prevent  col- 
lusions by  which  fraudulent  claims  might  result  in  judgments.  Sections 
771  and  989  are  in  pari  materia;  they  are  to  be  construed  together; 
and  the  plain  intent  of  Congress  is  to  be  carried  out. 

Why  provide  by  law  that  the  district  attorney  shall  '*  appear  in 
behalf  of  defendants,"  if  parties  in  interest  are  not  obliged  to  give  him 
such  notice  as  will  enable  him  to  appear! 

The  parties  to  the  action  must  know  of  its  pendency;  the  attorney 
of  the  United  States  does  not  necessarily  have  such  knowledge. 

3.  There  is  abundant  autliority  for  requiring  the  notice  to  the  attor- 
ney of  the  United  States. 

Under  the  statute,  the  Government  occupies  the  position  of  giving 
an  obligation  of  indemnity  that  the  officer  sued  shall  be  repaid  the 
"full  amount  of  such  sums  of  money  as  may  be  recovered  against  him.'' 
The  Government  is  an  in^emnifier,  or  indemnitor,  if  words  unknown  to 
Webster  may  be  used.  The  obligation  is  collateral.  It  is  well  settled 
that  a  guarantor  is  only  liable  when  duly  notified  by  the  principal 
debtor  of  every  fact  known  to  him,  and  not  known  to  the  guarantor, 
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necessary  to  make  defence  against  the  liability.  On  principle,  an  in- 
demnitor is  entitled  to  the  same  notice.  (Wade,  Law  of  Not.,  sec. 
389,  Chicago  ed.,  1878;  2  Graham  &  Waterman,  New  Trials,  139; 
Supervisors  vs.  Briggs,  2  Denio,  26 ;  s.  c,  2  Hill,  135 ;  Russell  vs. 
Clark,  7  Cr.,  69;  Clark  vs.  Oarrington,  7  Id.,  322;  Cremer  vs.  Hig- 
ginson,  1  Mason,  323;  Sallu's  case,  1  Lawrence,  Compt.  Dec,  223; 
llutz  vs.  Karthause,  4  "Wash.  C.  C,  6;  P.  M.  Gen.  vs.  Ustick, /</., 
348;  9  Wheat'.,  720;  11  Id.,  184;  Wells,  Res  Adjudicata,  ch.  xiv,  p.  155, 
sees.  183,  186;  DufBeld  vs.  Scott,  3  T.  R.,  374;  Smith's  Lead.  Cas.,  139; 
2  Greenlejif,  Ev.,  sec.  116.) 

Wells  says  that  "  as  against  the  principal,  a  surety  is  only  concluded 
by  a  judgment  rendered  in  a  suit  which  he  had  an  opportunity  to  de- 
fend.'" (Thomas  vs.  Hubbell,  15  N.  Y.,  407;  s.  c,  35  Id.,  120;  Annett 
M.  Terry,  Id.,  256;  State  vs.  Jennings,  14  Ohio  St.,  76;  Kipi?^.  Brighan^ 
6  Johns.,  159.) 

A  guarantor  may  even  control  a  suit  against  the  principal  when  the 
latter  refuses  to  make  defence.     (People  vs.  Irving,  1  Wend.,  20.) 

In  Duffield  vs.  Scott,  3  Term  R.,  377,  it  is  said  that— 

"The  purpose  of  giving  notice  is  not  in  order  to  give  a  ground  of 
action;  but,  if  a  demand  be  made  which  the  person  inflemnifying  is 
boand  to  pay,  and  notice  be  given  to  him,  and  he  refuses  to  defend  the 
action,  in  consequence  of  which  the  person  to  be  indemnified  is  obliged 
to  pay  the  demand,  that  is  equivalent  to  a  judgment,  and  estops  the 
other  party  from  saying  that  the  defendant  in  the  first  action  is  not 
bound  to  pay  the  money." 

4.  There  is  another  ground  upon  which  notice  is  requisite.  The  accept- 
ance by  the  claimant  in  the  judgment,  and  by  the  officer  sued,  of  the 
guaranty  and  indemnity  offered  by  the  Government  is  essential  to 
create  a  liability  against  the  latter.  Xo  law  compels  such  acceptance. 
Neither  party  in  interest  may  desire  it.  They  may  refuse  it  for  the 
very  purpose  of  securing  the  privilege  of  having  a  suit  conducted  with- 
out the  intervention  of  the  attorney  of  the  United  States.  Notice  is 
essential  as  evidence  of  the  acceptance.  (Brandt  on  Suretyship  and 
Guaranty,  sees.  157,  175;  Edmonston  vs.  Drake,  5  Pet.,  624;  Douglass 
w.  Reynolds,  7  Id.,  113;  Lee  vs.  Dick,  10  Id.,  482;  Adams  vs.  Jones^ 
12  Id.,  207.) 

The  liability  of  the  Government  arises  not  at  common  law,  but  by 
statute.  Every  step  contemplated  by  the  statute  is  requisite  to  create 
the  liability.  The  statute  is  to  be  strictly  construed  and  literally  and 
ftdly  pursued;  otherwise  the  liability  does  not  arise.  These  are  prin. 
ciples  so  familiar  as  scarcely  to  require  a  citation  of  authority.  (2  Inst.^ 
388;  Dwarris,  Stats.,  611;  Commonwealth  vs.  Justices,  5  Mass.,  436.) 
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The  Government  stands  towards  the  plaintiff  in  the  relation  of  one 
who  guarantees  or  makes  good  all  that  has  been  lost.  The  same  prin- 
ciple of  notice  applies  in  such  case. 

*'It  is  believed  to  be  a  universal  principle  that  no  man  ought  to  be 
bound  by  a  judgment  where  he  had  no  notice  of  the  proceedings  or 
any  opportunity  to  defend  himself.  To  hold  otherwise  would  be  con- 
trary to  every  maxim  of  justice."  (Joslin  vs.  CoflSn,  5  How.,  Miss.,  539 ; 
Garner  vs.  Carroll,  7  Yerg.,  365.) 

The  Government  can  only  be  held  liable  by  ''  due  process  of  law," 
or  upon  such  conditions  as  the  law  prescribes;  and  where  a  condi- 
tion requires  judicial  action  to  render  the  Government  liable,  notice 
of  the  action  is  essential.  (Sallu's  case,  1  Lawrence,  Compt.  Dec., 
223;  15  Op.  Att.-Gen.,  578;  Florida  vs.  Georgia,  17  How.,  478;  Dar- 
ling vs.  Gunu,  50  111.,  424;  Eay  Co.  vs.  Barr,  57  Mo.,  290;  Com'rs  vs. 
Claw,  15  Johns.,  537;  Adams  vs.  Oaks,  20  Id.,  282;  Peters  vs.  Xew- 
kirk,  6  Cow.,  103;  Ebnendorf  t?«.  Harris,  23  Wend.,  028;  Martin's  case, 
I  Ohio,  156;  Patterson  vs.  Prather,ll  Jdf.,  35;  Hambleton  t?«.  Dempsey, 
20  Id.,  171;  Reynolds  vs.  Stansbiiry,  Id.,  353.) 

Res  inter  alios  acta  alteri  nocere  nan  debet.  (Broom,  Leg.  Max.,  333, 
t)54;  Wing.,  ]^ax.,  327.) 

'*A  transaction  between  two  parties  in  judicial  proceedings  ought 
not  to  be  binding  on  a  third,  for  it  would  be  unjust  to  bind  any  i)er- 
8on  who  could  not  be  admitted  to  make  a  defence."  (Broom,  Leg.  Max., 
^55;  Ray  Co.  vs.  Barr,  57  Mo.,  290;  W^ade,  Law  of  iN^ot.,  sec.  1184: 
Haley  vs.  Williams,  8  S.  &  M.,  Miss.,  487.) 

It  must  be  presumed  that  the  neglect  to  give  notice  was  prejudicial 
to  the  United  States.  (Wade,  Law  of  Not.,  sec.  417;  9  S.  &  R.,  198; 
59  Pa.  St.,  178;  71  Id.,  100;  25  Mich.,  351;  33  la.,  293;  Breedlove  vs. 
Nicolet,  7  Pet.,  434.) 

5.  If  a  revenue  officer,  sued  for  an  official  act,  employ  his  own  at- 
torney to  defend,  and  excuse  or  exclude  the  attorney  of  the  United 
States  from  the  management  of  the  defence,  the  Government  is  not 
liable,  on  the  application  of  such  officer,  to  pay  any  judgment  therein 
rendered  against  him.  By  taking  such  a  course,  he  waives  his  remedy 
against  the  Government.  The  effect  of  the  statute  is  to  create  a  lia- 
bility against  the  Government  sub  modo,  on  condition  that  it«  author- 
ized attorney  be  permitted  to  appear  and  make  defence.  The  Govern- 
ment is  entitled  to  the  protection  afforded  by  the  skill  of  its  attorney. 
When,  as  in  this  case,  an  attorney  of  record  appears  for  the  defend- 
ant, and  there  is  ^nothing  in  the  record  to  charge  the  attorney  of  the 
United  States  with  knowledge  or  notice,  it  may  well  be  inferred  that 
the  defendant  waived  any  claim  to  indemnity  by  the  United  States. 
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The  officer  against  whom  the  judgment  was  rendered  is  not,  in  faet, 
asserting  any  claim  for  payment  of  the  judgment. 

II. — There  is  no  valid  application  for  the  payment  of  the  judgment. 
The  application  therefor  to  the  Commissioner  of  Internal  Revenue  is 
made  by  one  of  the  attorneys  of  record  of  the  plaintift*  in  the  suit.  The 
plaintiff  has  "fled  the  country;''  he  does  not  ask  for  payment,  and  has 
not  given  a  power  of  attorney  to  any  one  to  act  for  him  in  this  applica- 
tion. Unless  one  of  the  two  attorneys  of  record  in  tlie  judgment  has, 
by  virtue  of  his  position  as  such,  the  right  to  make  the  application,  the 
latter  is  clearly  unauthorized. 

An  attomey-at-law  is,  as  such,  an  officer  of  the  court  in  which  he  is 
ailmitted  to  practice.  His  office  as  such  exists  at  common  law;  and  iu 
some  of  the  States  it  is  recognized  and  regulated  by  statute.  No  act 
of  Congress  defines  the  qualifications  of  an  attorney;  but  the  courts  of 
the  Fnited  States  have  always  properly  asserted  the  common-law  power 
to  admit  persons  duly  qualified  to  practice,  and  to  suspend  and  other- 
wise punish  them  for  contempt  or  other  flagrant  misconduct.  If  the 
attorney  violate  or  neglect  his  duty,  the  court  has  jurisdiction  over  him 
to  command  or  punish;  and,  being  its  sworn  officer,  it  may  proceed 
against  him  in  a  summary  manner.  The  Treasury  Department  has  not 
such  jurisdiction  over  attorneys  or  agents  who  prosecute  claims  before 
it.  Here,  the  relation  subsisting  between  a  claimant  and  his  attor- 
ney is  that  of  principal  and  agent,  rather  than  that  of  attorney  and 
client  in  proceedings  in  court.  The  latter  relation  cannot  exjst  in 
any  matter  unconnected  with  an  existing  or  contemplated  power  of  a 
judicial  tribunal  to  supervise  the  conduct  of  the  attorney,  and  afford 
redress  to  the  client  in  case  of  his  misconduct.  The  authority  of  an 
attomey-at-law  to  appear  in  a  cause  is  generally  presumed  by  the  court, 
unless  the  contrary  appear;  and  such  authority  continues  until  final 
judgment.  (Richardson  vs,  Talbot,  2  Bibb,  Ky.,  382;  Jackson  vs.  Bart- 
lett,  8  Johns.,  361;  Hinkley  vs.  St.  Anthony's  Falls,  &c.,  Co.,  9  Minn.; 
Kamm  vs.  Stark,  1  Sawyer,  547;  Wade,  Law  of  Not.,  sec.  1323.) 

His  authority  for  the  purpose  of  causing  execution  to  issue  continued 
at  common  law  for  a  year  and  a  day  after  entry  of  judgment,  unless  the 
latter  were  in  the  meantime  satisfied,  or  the  authority  were  determined 
by  some  act  of  his  client.  (Nichols  vs.  Dennis,  Charl.  Ga.,  188;  Gray 
vs.  Wass,  1  Maine,  257 ;  Flanders  vs.  Sherman,  18  Wis.,  575.) 

Under  a  general  retainer  to  prosecute  or  defend  an  action,  the  attor- 
ney is  authorized  to  prosecute  or  defend  for  the  purpose  of  obtaining 
a  final  judgment  in  the  cause.  His  authority  is  not  presumed  to  ex- 
tend beyond  the  termination  of  the  suit.    Upon  entry  of  judgment  he 
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may  immediately  bring  action  to  recover  just  compensation  for  his  ser- 
vices.   (Adams  vs.  Fort  Plain  Bank,  23  How.  Pr.  N.  Y.,  .45.) 

The  courts  presume  authority  in  the  attorney,  after  he  obtains  a 
judgment  in  favor  of  his  client,  to  take  out  execution  therefor  and  to 
receive  the  money  collected  thereon.  (Erwin  vs.  Blake,  8  Pet.,  18;  s. 
p.,  5  Pet.,  98.)  He  has  power  to  stay  an  execution,  although  this  may 
discharge  a  surety.  (Banks  vs.  Evans,  18  Miss.,  35;  s.  p.,  Id.^  333.) 
The  exercise  of  these  duties  or  powers  constitutes  a  proceeding  ou 
the  judgment;  but  it  is  laid  down  in  Pitt  vs.  D^ison,  37  Barbour,  N.  Y.^ 
97,  that  an  attorney  employed  to  defend  a  suit  is  only  authorized  to 
appear  and  act  for  the  party  in  the  proceedings  which  form  part  of  the 
action.  It  is  well  settled  that  the  authority  to  act  continues  until  the 
litigation  is  ended,  unless  the  attorney  be  meanwhile  dismissed  or  he 
withdraws  from  the  litigation  by  permission  of  the  court.  (Langdon  vs. 
Castleton,  30  Yt.,  285;  Love  vs.  Hall,  3  Yerg.  Teun.,  408.) 

At  common  law,  payment  of  money  to  the  plaintifif's  attorney  by  the 
defendant  is  a  good  payment,  if  made  within  a  year  and  a  day  after 
judgment.    (2  Tuck.  Com.,  6.  3,  4;  1  Call,  147;  1  Wash.  Va.,  10.) 

The  attorney  represents  his  client  only  in -court;  he  has  no  right  to 
enter  into  private,  executory,  or  collateral  contracts  for  the  client.  (2 
Call,  503;  7  Cr.,  449,  452;  6  Band.  Va.,  639.) 

A  claim  before  the  Treasury  Department  is  not  a  matter  in  litiga- 
tion ;  it  is  not  a  proceeding  in  aid  of  execution ;  it  is  not  a  matter  in 
which  the  relation  of  attorney  and  client,  such  as  obtains  in  judicial 
proceedings,  can  be  said  to  exist.  In  view  of  the  settled  limitations 
here  referred  to,  it  must  be  held  that  the  retention  of  the  attorney  in 
the  suit  on  which  this  claim  is  founded  is  not  an  authority  which  this 
Department  can  properly  recognize  in  making  application  for  the  pay- 
ment of  the  claim.  In  such  cases  the  Department  can  only  recognize 
the  principal  or  his  duly  authorized  agent  or  attorney,  and  the  latter 
must  file  written  CAidence  of  his  authority.  The  like  rule  obtains  also 
in  the  Court  of  Claims.*     (14  Ct.  Cls.,  iii.) 


*0n  this  subject  the  foUowing  circulars  are  applicable: 

Circular  in  relation  to  Powers  of  Attorney, 
1876.  ^ 

Warrant  Divwum  Ko.'^.  )  TREASURY  DEPARTMENT,  October  10,  1876. 

The  order  of  the  Department  of  April  16,  1875,  relating  to  powers  of  attorney,  ia 
hereby  revoked,  and  the  following  adopted  in  lieu  thereof: 

In  every  case  to  be  finally  adjudicat<?d  in  this  Department,  the  attorney  shaU  pre- 
Kent  a  letter  of  attorney  from  the  claimant  to  prosecute  the  case,  and  shaU  be  regarded 
as  the  attorney  in  such  case,  with  the  right  to  receive  any  draft  therein.  The  claim- 
ant may  change  his  attorney  at  any  time,  with  the  consent  of  the  proper  officers  of 
the  Department. 

In  cases  certified  for  payment  by  the  Court  of  Claims,  or  by  any  commission  createil 
by  Congress,  the  persons  certitied  by  said  court  or  commission  as  the  attorneys  ot 
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The  attomey-at-law  who  obtained  the  judgment  in  the  present  case 
is  not,  therefore,  by  virtue  of  his  office  and  retainer,  such  an  agent  or 
attorney,  inasmuch  as  he  is  not  acting  under  authority  of  the  judgment 
creditor. 

By  the  original  retainer  for  the  action  in  court,  the  plaintiff  had  the 
protection  and  control  of  the  court  over  the  attorney,  and  a  right  to 
summary  judicial  remedies  to  secure  faithful  conduct  and  the  payment 
.of  money  collected.  The  plaintiff  has  no  such  protection  or  remedy, 
as  against  an  attorney,  in  presenting  or  collecting  this  judgment  at  the 
Treasury  Department,  even  if  thereto  authorized. 

The  original  retainer  does  not  give  the  authority  now  claimed  for  it. 
Agents  or  attorneys  may  be,  for  sufficient  cause,  suspended  from  the 
right  to  prosecute  a  claim  in  the  Treasury  Department;  but  this  is  no 
adequate  redress  or  protection  for  clients.  (13  Op.  Att.-Gen.,  15;  16 
Id.,  488.) 

If  it  couhl  be  assumed  that  the  two  attorneys  of  record  who  obtained 
the  judgment  in  the  circuit  court  have  authority  to  present  and  collect 
it  at  the  Treasury  Department,  they  would  still  be  obliged  to  act  jointly 
in  the  matter.  One  alone  could  not  exercise  the  power.  Since  they 
acted  jointly  in  the  suit  in  court,  it  is  to  be  presumed  that  they  did  so 
in  the  exercise  of  an  authority  requiring  both  so  to  act. 

Story  says: 

"It  is  a  general  rule  of  the  common  law  that  where  an  authority  is 
given  to  two  or  more  persons  to  do  an  act,  the  act  is  valid  to  bind  the 
principal,  only  when  all  of  them  concur  in  doing  it;  for  the  authority 
is  construed  strictly,  and  the  power  is  understood  to  be  joint  and  not 
several.^    (Agency,  42;  Greenleaf  i?«.  Birth,  5  Pet.,  139.) 

Where  a  party  engages  an  association  of  lawyers,  he  is  entitled  to 
the  services  of  every  one  of  them.    The  duty  of  each  is  a  personal  duty 


record  shall  be  regarded  as  such  by  this  Department,  and  be  entitled  to  receive  the 
drafts  in  such  cases. 

In  all  cases  drafts  for  claims  will  be  made  to  the  order  of  the  claimant,  and  will  be 
delivered  to  the  proper  attorney,  according  to  this  order. 

The  Secretary  reserves  the  right  in  all  cases  to  make  such  special  orders  as  may  be 
proper. 

LOT  M.  MORRILL, 

Secretary, 

Circular— Delivery  of  Drafts  to  Claimants  and  Attorneys, 

D«»rte.^t  No.  62. 1  TREASURY  DEPARTMENT, 

S«ertiary'M  OJfUe.    J  Washington^  D.  C,  July  19,  1880. 

Hereafter,  the  accounting  officers  wiU  decide  what  persons  as  attorneys  or  claim- 
ants are  entitled  to  receive  drafts  under  the  rules  of  the  Department.  This  practice 
will  prevent  the  delay  occasioned  by  sending  the  papers  to  the  Secretary  or  Assistant 
Secretary  for  such  decision. 

H.  F.  FRENCH, 
Acting  Secretary, 
H.  Ex.  Doc.  219 7 
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and  trust,  which  cannot  be  delegated  to  or  performed  by  another. 
(Walker  vs.  Goodrich,  16  111.,  341;  Smith  vs.  Harvie,  31  Id.,  62;  Mor- 
gan vs.  Roberts,  38  Id,,  Qb',  Cornelius  vs.  Wash,  Breese,  111.,  63.) 

A  party  who,  with  notice  of  the  fact,  pays  money  to  one  of  the  at- 
torneys in  a  cause,  who  is  not  the  attorney  on  record,  and  who  after- 
wards absconds,  pays  it  in  his  own  wrong.  (Weist  vs.  Lee,  5  Yeates, 
Pa.,  47.) 

Where  three  members  of  the  bar  entered  their  appearance  for  the 
defendant,  having  been  employed  generally  to  appear  for  him,  and  no 
warrant  of  authority  wa^  given  to  either:  Held^  that  the  attorney's  fee 
was  to  be  divided  equally  between  them.  (Hurst  vs.  Durnell,  1  Wash. 
C.  C,  438.) 

But  if  a  warrant  of  attorney  had  been  given  to  the  attorney  first 
employed,  he  would  have  been  entitled  to  the  fee.     {Id.) 

At  common  law,  a  naked  power  given  to  several  persons,  such  as 
that  conferred  upon  executors  by  will  to  sell  and  convey  an  interest  in 
an  estate,  can  only  be  executed  by  the  joint  action  of  the  donees  of  the 
power.     (Sug.  on  Pow.,129,  etseq.;  Ward  well  vs.  McDowell,  31  111.,  364.) 

III. — The  certificate  of  probable  cause  is  not  so  made  as  to  authorize 
payment  by  the  United  States. 

The  application  for  payment  purports  to  be  made  on  behalf  of  the 
judgment  creditor,  under  section  989  of  the  Revised  Statutes,  the  only 
law  under  which  he  could  so  apply. 

That  section  is  taken  from  the  act  of  March  3, 1863,  (12  Stats.,  741, 
sec.  12.)  It  originally  applied  apparently  only  to  judgments  against 
officers  under  the  customs  laws.  (Ins.  Co.  vs.  Ritchie,  5  Wall.,  543; 
Phila.  vs.  Collector,  Id.,  720;  Campbell  vs.  James,  18  Blatch.  C.  C, 
196.) 

But  under  the  rule  of  construction  adopted  for  the  Revised  Statutes, 
the  provisions  of  that  section  would  seem  to  apply  also  to  actions 
against  internal-revenue  officers.  (U.  S.  vs.  Sherman,  98  U.  S.,  566; 
U.  S.  vs.  Bowen,  100  U.  S.,  513;  Audit  case,  1  Lawrence,  Compt.  Dec, 
37,  44,  n.) 

That  section  requires  a  certificate  of  probable  cause  as  a  condition 
precedent  to  payment  of  the  judgment.  Thus,  in  U.  S.  vs.  Sherman,  98 
U.  S.,  567,  where  an  agent  of  the  Treasury  Department  had  been  sued 
under  a  similar  statute,  the  Supreme  Court  said : 

'Mt  was  obtained  not  by  the  agent  of  the  Treasury  Department  sued, 
but  on  motion  of  the  relator,  who  was  the  plaintiff  in  the  suit.  Con- 
ceding, however,  as  we  do,  that  the  circuit  court  was  empowered  to 
give  the  certificate  on  the  request  of  either  party,  it  is  to  be  considered 
what  was  the  liability  fastened  thereby  upon  the  United  States. 
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"The  act  of  Congress  enacts  that  when  the  certificate  of  probable 
cause  is  graven,  the  amount  recovered  shall,  upon  final  judgment,  be 
paid  out  of  the  appropriation  from  the  Treasury.  When  the  certificate 
is  given  the  claim  of  the  plaintiff  in  the  suit  is  practically  converted 
into  a  claim  against  the  Government;  but  not  until  then. 

"  Before  that  time  the  Government  is  under  no  obligation,  and  the 
Secretary  of  the  Treasury  is  not  at  liberty  to  pay.  When  the  obliga- 
tion arises,  it  is  an  obligation  to  pay  the  amount  recovered ;  that  is, 
the  amount  for  which  judgment  has  been  given.'' 

The  certificate  of  probable  cause  now  under  consideration  did  not 
conv^ert  the  judgment  into  a  claim  against  the  United  States. 

1.  It  is  a  suflficieut  objection  to  the  certificate  that  it  was  made  with- 
out notice  to  the  United  States  attorney  for  the  proper  district.  The 
court,  in  making  it,  exercised  b,  special^  statutory^  and  limited  jurisdiction. 
The  authority  to  make  it  was  no  part  of  the  general  jurisdiction  of  the 
court-  It  does  not  appear  from  the  record  that  such  notice  was  giv^en; 
and,  under  the  special  jurisdiction  of  the  court,  no  presumption  arises 
that  the  notice  wa^  given.  (Sallu's  case,  1  Lawrence,  Compt.  Dec,  223; 
2  Salk.,  457;  Smith  vs.  Goflf,  2  Ld.  Eaym.,  112G;  6  Mod.,  182,  200,  2.59, 
288;  4  Id.,  230,  239;  5  Id.,  330;  Com.  Dig.,  tit.  'a>leader,"  0.  Gl,  75; 
Doug.,  71;  Str.,  531,  1164;  2  Lilly,  151,  350.) 

Assuming  that  the  motion  for  a  certificate  of  probable  cause,  made 
nearly  three  years  after  judgment,  wa«  properly  ma<le  in  point  of  time, 
what  would  be  the  effect  of  the  granting  of  the  certificate!  Clearly  to 
render  the  Government  liable  for  the  judgment  debt  and  to  affect  pro 
tanto  its  interests.  The  motion  would  be  substantially  against  the 
United  States. 

It  is  a  general  rule  that  '*  when  the  motion  extends  to  and  affects  the 
interest  of  the  party  against  whom  the  motion  is  made  beyond  his  pro- 
cess, such  party  or  his  attorney  must  be  served  with  notice."  (Wade, 
Law  of  Not.,  sec.  1184;  Powell  vs.  Howell,  21  Geo.  R.,  214;  30  Id.,  074; 
Haley  vs.  Williams,  8  S.  &  M.,  Miss.,  487;  Den  vs.  Bacon  and  Sharp, 
4  Wash.  C.  C,  578;   Ray  Co.  vs.  Barr,  57  Mo.,  290.) 

This  is  especially  the  case  in  proceedings  after  final  judgment. 
(Smith  r*.  Wilson,  2Q  111.,  186;  Gardner  vs.  Cline,  2  Western  [Cleveland] 
Law  Monthly,  329;  Wade,  Law  of  Xot.,  sec.  1323;  Kamm  vs.  Stark,  1 
Sawyer,  547;  Caney  vs.  Silverthome,  9  Cal.,  67.) 

An  order  of  a  judge  to  stay  proceedings  and  a  certificate  of  probable 
cause  are  the  same  in  effect,  and  require  the  same  practice  as  to  the 
service  of  a  notice  of  motion  and  eopies  of  affidavits,  in  order  to  pre- 
vent further  proceedings.    (Bailey  vs.  Caldwell,  3  Johns.,  451.) 

2.  If  the  jurisdiction  is  not  special,  statutory,  and  limited,  but  a  part 
of  the  general  jurisdiction,  notice  will  nevertheless  not  be  presumed. 
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At  most,  it  could  only  be  presumed  as  against  parties  to  the  record, 
and  not  as  against  tbe  Goveniment,  the  liability  of  which  depends  ou 
the  certificate.  The  Government  had  a  right  to  be  heard  upon  the 
motion.  The  attorney  for  the  United  States  was  not  an  attorney  of 
record,  and  it  cannot  therefore  be  presumed  that  he  had  notice  of  the 
motion.     (Wells,  Ees  Adjudwata;  Broom,  Leg.  Max.,  333,  954.) 

Whenever  a  court,  or  any  person  acting  under  legal  authority,  is  to 
act  judicially,  or  to  exercise  a  discretion  in  a  matter  affecting  the  rights 
of  another,  the  party  thus  to  be  affected  is  to  have  reasonable  notice  of 
the  time  and  place,  when  and  where,  such  act  is  to  be  done,  to  the  end 
that  he  may  be  heard  in  defence  or  for  the  protection  of  those  rights. 
(New  Jersey  Turnpike  vs.  Hall,  17  K  J.  L.,  337  5  Kinderhook  vs.  Claw, 
15  Johns.,  537.) 

The  general  rule  is,  that  when  an  attorney  is  employed,  all  papers  in 
the  cause  must  be  served  upon  him;  and  the  only  exception  to  the  rule 
is  where  the  object  is  to  bring  the  i)arty  into  contempt.  (Flynn  vs. 
Bailey,  50  Barb.,  73;  26  How.  Pr.,  00;  15  Abb.  Pr.,  135;  18  Id.,  2G4.) 

3.  There  may  be  some  doubt  as  to  the  time  when  the  certificate  of 
probable  cause  can  be  lawfully  made. 

In  the  case  of  the  United  States  vs.  Sherman,  (98  U.  S.,  566,)  a  c<'r- 
tificate  made  after  the  term  of  court  at  which  final  judgment  was  ren- 
dered, seems  to  have  been  regarded  as  valid;  but  the  question  of  its 
validity  did  not  arise,  and  was  not  discussed. 

In  the  case  now  under  consideration  linal  judgment  was  rendered 
September  29,  1877;  the  certificate  was  not  made  until  June  23,  1S80. 

A  valid  certificate  modifies  the  effect  of  the  judgment,  by  taking 
away  the  right  to  issue  execution  thereon.  This  imi)air8  the  force  of 
the  judgment. 

a.  It  may  well  be  doubted  whether  such  certificate  can  be  made  aft*  r 
the  term  at  which  final  judgment  is  rendered. 

If  a  court  may  modify  the  effect  of  a  judgment  three  years  after  its 
rendition,  why  not  ten  years  thereafter!  In  this  event,  nothing  will 
ever  be  settled  by  it.     (Scott  vs.  Hore,  1  Hughes,  C.  C,  167-8.) 

If  it  can  be  so  subject  to  judicial  discretion,  what  need  of  a  writ  of 
error? 

Of  course,  when  there  has  been  a  motion  made  at  the  judgment  term 
to  set  aside  the  judgment,  and  such  motion  has  been  continued  for 
future  action,  if  the  judgment  be  thereafter  set  aside  on  the  motion,  or 
on  petition,  it  may  be  said  that  possibly  there  was  no  j^nai  judgments 

It  is  a  general  rule  that  "judicial  acts  by  a  judge  after  the  exi>iration 
of  the  term  are  absolutely  void,"  and  that  the  consent  of  parties  does  not 
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C4}nfer  jurisdiction.  (5  Dana,  Ky.,  11 ;  10  Mich.,  338;  6  How.  Pr.,  198; 
i:>  Pa.  St.,  18;  43  N.  H.,  114;  Breedlove  vs.  Nicolet,  7  Pet.,  433;  Bank 
r$.  Moss,  6  How.,  31;  Albers  vs.  Whitney,  1  Story,  310;  Brush  t?«.  Bob- 
bins, 3  McL.,  486;  Brown  vs.  Bartlett,  2  Ala.,  29;  Allen  vs.  Bradford, 
3  Id.,  281;  Gibson  vs.  Wilson,  18  Id.,  63;  Harris  vs.  Billingsly,  J(f., 
4.58:  Harrison  vs.  State,  10  Mo.,  686;  Halley  vs.  Band,  1  Hen.  &  M., 
Ya.,  2.j;  Morrison  vs.  Dapman,  3  Cal.,  255;  De  Castro  vs.  Richardson, 
25  Id.,  49;  Willsou  vs.  McEvoy,  Jd.,  169;  Pool  vs.  McLeod,  9 Miss.,  391; 
Kussell  vs.  McDougall,  11  Id.^  234;  Copwood  vs.  Prewett,  30  Jd.,206; 
s.  p.,  1  Ind.,  516;  Cobb  vs.  Wood,  1  Hawks,  K  C,  95;  Botkin  vs.  Cora- 
mi.«8ioners,  1  Ohio,  375;  Green  vs.  Dodge,  3  Id.,  486;  Reynolds  vs. 
Stansbury,  20  icf.,  ;J48;  Swift  vs.  Fairs,  11  Tex.,  18;  Wheeler  vs.  Goffe, 
24  Id.,  660;  Lovejoy  vs.  Irelan,  19  Md.,  56]  Williams  vs.  Banks,  Id., 
524;  Coelle  vs.  Lockhead,  Hempst.,  194 ;  Pitman  vs.  Lowe,  24  Ga.,  429 ; 
Atkins  vs.  Hinman,  7  III.,  437 ;  Elston  vs.  Dewes,  28  Id.,  436 ;  Satterlee 
fff.  Pierce,  22  Ind.,  116;  Hamilton  vs.  Burch,  28  Id.,  233;  Haydel  vs. 
Roossel,  1  La.  Ann.,  35;  Wiley  vs.  Yale,  1  Mete,  Mass.,  553;  Chamber- 
lain vs.  Crane,  4  N.  H.,  116;  Rogers  vs.  Rogers,  1  Paige,  N.  Y.,  188; 
Sprague  vs.  Jones,  9  Id.,  395;  S.  F.  Canal  Co.  vs.  Gordon,  2  Abb.,  U. 
S.,  484;  Calk  vs.  Stribling,  1  Bibb,  128;  Cook'^«.  Bay,  4  How.,  Miss.,  485.) 

b.  It  cannot  be  said  that,  in  the  present  case,  the  motion  for  a  new 
trial  kept  the  judgment  within  the  control  and  jurisdiction  of  the  court. 
If  there  was  such  a  motion,  and  the  copy  of  the  record  is  complete,  it 
was  very  informal,  since  no  motion  in  form  appears  in  the  copy. 

There  are  two  modes  of  obtaining  a  new  trial;  one  by  motion,  the 
other  by  petition.  ( Rev.  Stats.,  726, 987, 1087, 1088 ;  Conkling's  Treatise, 
aj,  450;  2  Abbott's  Pr.,  16^3,  199.) 

The  Revised  Statutes  provide  as  follow: 

"Sec.  726.  All  of  the  said  courts  [of  the  United  States]  shall  have 
liower  to  grant  new  trials,  in  cases  where  there  has  been  a  trial  by  jury, 
for  reasons  for  which  new  trials  have  usually  been  granted  in  the  courts 
of  law." 

"Sec.  987.  When  a  circuit  court  enters  judgment  in  a  civil  action, 
either  upon  a  verdict  or  on  a  finding  of  the  court  upon  the  facts,  in 
ca.ses  where  such  finding  is  allowed,  execution  may,  on  motion  of  either 
party,  at  the  discretion  of  the  court,  and  on  such  conditions  for  the 
senirity  of  the  adverse  party  as  it  may  judge  proper,  be  stayed  forty- 
two  days  from  the  time  of  entering  judgment,  to  give  time  to  file  in  the 
clerk's  office  of  said  court  a  petition  for  a  new  trial.  If  such  petition 
is  tiled  within  said  term  of  forty-two  days,  with  a  certificate  thereon 
fi*oni  any  judge  of  such  court  that  he  allows  it  to  be  filed,  which  cer- 
tificate he  may  make  or  refuse  at  his  .discretion,  execution  shall,  of 
ciHirse,  be  further  stayed  to  the  next  session  of  said  court.  If  a  new 
trial  be  granted,  the  former  judgment  shall  be  thereby  rendered  void." 
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c.  If  it  must  be  presumed  tbat  a  motion  for  a  new  trial  was  in  fact  AUmI, 
though  it  does  not  appear  in  the  record,  or  if  the  entry  as  to  the  new 
trial  appearing  in  tlie  record  be  sufiScient  in  a  proper  stage  of  the  case, 
it  could  have  given  no  authority  to  make  a  certificate  of  probable  cause 
after  the  end  of  a  term  in  which  final  judgment  was  entered.  Tlic 
entry  of  judgment  disposes  of  a  pending  motion  for  a  new  trial,  and 
there  is  no  power  to  modify  the  effect  of  a  final  judgment  after  the 
judgment  t4?rm.  (Craig  vs.  Craig,  6  J.  J.  Marsh.,  171;  Young  vs.  State, 
6  Ohio,  485^  Arnold  vs.  Jones,  Bee,  104;  U.  S.  vs.  Hastings,  5  Cv 
C.  C,  115;  1  Sellon's  Practice,  482,  497;  Steph.  PL,  94;  2  Tidd.  Pr., 
8th  ed.,  913,  935;  Duchess  of  Mazarene  case,  2  Salk.,  240;  Cox  vs. 
Kitchen,  1  Bos.  &  P.,  238;  Hilliard,  New  Trials,  1;  Id.,  ch.  2,  sec.  28; 
7<t?.,  ch.  5,  sec.  1;  Waterman,  Xew  Trials;  Walker,  Am.  Law,  7tU  ed., 
646;  1  Ga.,  252;  Candler  vs.  Hammond,  23  Ga.,  496;  1  Kelly's  Ga.  K., 
253;  7  Price,  566;  Spanagel  vs.  Bellinger,  34  Cal.,  476;  Buckner  rn. 
Cowley,  1  T.  B.  Mon.,  3;  13  B.  Mon.,  234;  Harris  vs.  Ray,  15  Id.,  628; 
1  Fla.,  197;  4  111.,  406;  26  Id.,  64;  Hall  vs.  Xees,  27  Id.,  411;  Mclntire 
vs.  People,  28  Id.,  514;  1  Iowa,  570;  19  Pick.,  311;  10  Wis.,  505; 
Prentiss  vs.  Danaher,  20  Id.,  311;  6  Ind.,  55;  11  Mo.,  116;  2  Dallas, 
118;  3  Tex.,  17;  7  Dana,  Ky.,  253,  472;  Bank  vs.  Ballocq,  19  La.  An., 
376;  6  Ala.,  557.) 

The  statute  provides  specially  what  may  be  done  after  judgment. 
Then,  a  petition  for  a  new  trial  is  authorized.  This  shows  that  a  motion 
is  not  the  proper  proceeding  aft^r  judgment,  unless  followed  by  a  peti . 
tion.  (Arnold  vs.  Jones,  Bee,  104;  Scott  vs.  Hore,  1  Hughes,  C.  C, 
167.) 

d.  The  continuance  of  such  motion  and  the  overniling  of  it  at  a  subse- 
quent term  give  no  authority  to  the  court  to  do  any  act  which  will  im- 
pair the  force  of  the  judgment.  A  valid  certificate  of  probable  cause 
would,  under  the  statute,  have  that  ettect. 

A  final  judgment  is  res  judicata;  its  effect  cannot  be  impaired  while 
it  remains  in  force. 

If,  on  motion  for  a  new  trial,  followed  by  a  petition,  the  judgment  be 
set  aside  at  a  subsequent  term,  the  former  judgment  has  no  force.  The 
stiitute  says  as  to  such  case :  "  If  a  new  trial  be  granted,  the  former 
judgment  shall  be  thereby  rendered  void."    (Kev.  Stats.,  987.) 

The  inference  is,  that  if  not  so  set  aside,  the  former  judgment  stands 
in  full  force  and  is  final.  No  statute  or  principle  of  the  common  law 
gives  authority  to  modify  the  judgment  when  it  is  so  permitted  to  stand 
in  force. 

4.  It  is  unnecessary  to  inquire  whether,  after  verdict  and  final  judg- 
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ment  on  an  issue  inform  involving  the  question  of  probable  cause,  as  in 
this  case,  the  court  could  certify  the  existence  of  probable  cause.* 

If  that  part  of  the  issue  were  immaterial j  the  court  coukl  so  certify ; 
tY  material^  it  could  not,  for  it  would  be  res  judicata.  (Apollon  case,  9 
Wh.,  367;  U.  S.  vs.  Riddle,  5  Cr.,  311;  The  Friendship,  1  Gall.,  Ill; 
Stacey  vs.  Emery,  97  U.  S.,  643 ;  U.  S.  vs.  Sherman,  98  U.  S.,  565 ;  2  Hil- 
lianl,  Torts,  224,  4th  ed.;  Leglise  vs.  Champante,  2  Str.,  820;  Gelston 
f«.  Hoyt,  13  Johns., 561 ;  s.  C,  3  Wh.,246 ;  Fiedler  vs.  Maxwell,  3  Blatch. 
C.  C,  552;  Carrington  vs.  Merchants'  Ins.  Co.,  8  Pet.,  495;  Wood  vs. 
U.  S.,  16  Id.j  342 ;  Clifton  vs.  U.  S.,  4  How.,  242 ;  U.  S.  vs.  The  Re- 
C4)rder,  2  Blateh.  C.  C,  119;  Shattuck  vs.  Maley,  1  Wash.  C.  C,  245; 
The  Malaga,  2  Am.  L.  J.,  97 ;  U.  S.  vs.  One  Sorrel  Horse,  22  Vt.,  655; 
The  Palmyra,  12  Wh.,  1 ;  U.  S.  vs.  The  Reindeer,  14  Law  Rep.,  235.) 

In  Dnulap's  Admiralty  Practice,  267,  it  is  said  that  "  a  seizure  for  a 
municipal  forfeiture  cannot  be  justified  or  excused  upon  the  ground  of 
probable  cause,  unless  some  statute  creates  and  defines  the  exemption 
from  damages.''  (Act  March  2, 1799,  ch.  22,  sec.  71 ;  act  Feb.  24, 1807, 
ch.  19,2  Stats.,  422;  act  March  3,  1815,  ch.  94,  sec.  7;  Charming  Betsy, 
2Cr.,G4;  Shattuck  vs.  Maley,  1  Wash.  C.  C,  245;  Burke  vs.  Trevitt, 
1  Mason,  C.  C,  96;  Gelston  vs.  Hoyt,  3  Wh.,  314;  The  Apollon,  9  irf., 
3<;2;  The  Palmyra,  12  irf.,  1 ;  The  Barossa,  1  Ilagg.  R.,  75,  n.) 

Many  cases  define  what  is  probable  cause.  (U.  S.  vs.  Kiddle,  5  Cr., 
311 ;  Locke  vs.  U.  S.,  7  Id.,  339;  The  George,  1  Mason,  24 ;  The  Fame 
Stewart,  Ad.  R,  115;  The  Friendship,  1  Gall.,  Ill;  U.  S.  vs.  Gay,  2 
/(/.,  359.) 

Dniilap  says  that  the  court,  in  deciding  on  the  question  oi  probable 


*  For  the  mon^  recent  cases  against  revenue  officers,  see  Steamboat  Co.  rs.  The 
Collector,  18  WaU.,  47H;  Daudelet  vs.  Smith,  Id.,  642;  Pahlman  va.  The  Collector,  20 
Id.,  1^9;  Stockdale  rs.  The  Insurance  Companies,  /rf.,  :J2i};  Cary  va.  Tlu*  Saviuj;s 
Vuion.'i'i  Id.,  :«;  Bailey  va.  Clark,  M,  284;  Bailey  va.  Railroad  Co.,  Id..  (504;  Blake 
r«.  National  Banks,  2:J  Id.,  307;  Slack  ra.  Tucker  &  Co.,  /d.,  321;  Scholey  va.  Rew, 
/rf.,:i3l;  Arthur  va.  Cumniing  e<  a?.,  91  U.  S.,  362;  Pace  ra.  Burgess,  1)2  Id.,  :}7-J; 
Barney  r».  Watson  et  al.,  Id.^  449;  Clapp  va.  Mastm,  94  Id.,  589;  Erskine  va.  Milr 
waukee,  Ac,  /rf.,  619;  Railroad  Co.  va.  Rose,  95  /rf.,78;  Bergdoll  r«.  Pollock,  Id., 
XJ7:  V.  S.  ra.  Gillis,  Id.,  415;  Arthur  va.  Morrison,  96  Id.,  108;  Arthur  va.  Tukari, 
Id.,  118;  Kailr(»ad  Co.  va.  Collector,  Id.,  594;  Arthur  va.  Moller,  97  Id.,  3<>5;  Burgess 
r<.  Salmon,  Id.,  381;  Stoll  va.  Pepper,  Id.,  A\\S^;  Stacey  va.  Emery,  Id.,  642;  Andreae 
r«.  Redfield,  98  Id.,  225;  Hartraan  va.  Bean,  99  Id.,  393;  Arthur  va.  Herold,  KK)  Id., 
"t'y.  Joues,  administrator  of  Stockdale,  va.  Blackwell,  itf.,  599;  Wills  va.  Russell,  Id., 
G21:  Improvement  Com])any  va.  Slack,  Id.,  648;  Arthur  va.  Dodge,  101  Id.,  34; 
Wright  va.  Blakeslee,  Id.,  174;  Greeuleaf  va.  Goodrich,  Id.,  279;  Powers  va.  Comly, 
W..789;  Burke  va.  Trevitt,  1  Mason,  C.  C,  96;  Mayo's  U.  S,  Fiscal  Department,  43i. 

Injunction  againat  revenue  officera:  High,  luj.,  3t)0-36(>;  Darling  va.  Gunn,  50  111., 
4'-M;  Haight  va.  Day,  1  Johns.  Ch.  R.,  18;  Le  Roy  va.  New  York,  4  Id.,  352;  Attor- 
nev-Oeneral  ra.  Foundling  Hospital,  4  Bro.,  165;  Mohawk  va.  Clute.  4  Paige,  384; 
Kitt«r  va.  Patch,  12  Cal.,  298. 

As  to  actions  against  officers:  Receiver's  case,  1  Lawrence,  Compt.  Dec,  367. 

Among  the  cases  as  to  '*  probable  cause"  are  the  following :  1  Cr.,  1 ;  3  Id.,  458 ;  7 
Id.,W;  2  Wheat.,  1,  18;  3  Id.,  78;  9  Id.,  362;  12  Id.,  1  ;  3  Pet.,  318;  16  Id.,  342; 
3  How.,  197,  266 ;  4  Id.,  251 ;  13  Id.,  498. 
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cause,  "  would  take  into  consideration  no  other  facts  than  those  which 
appeared  at  the  trial  of  the  cause."  (Ad.  Prac,  268 ;  The  Fame,  Stewart, 
Ad.  R.,  112.) 

No  statute  protects  an  internal-revenue  officer  from  suit  or  judgment 
by  reason  of  probable  cause ;  but  he  is  protected  from  execution  w^heu  a 
certificate  thereof  is  made  in  pursuance  of  section  989  of  the  Revised 
Statutes. 

IV. — There  can  be  in  the  present  case,  under  section  3220  of  the 
Revised  Statutes,  no  payment  of  the  judgment  on  this  api)licatiou. 

1.  It  is  a  sufficient  objection  to  its  payment  that  tlie  defendant  in  the 
judgment  has  not  applied  for  it.  Section  3220  provides  for  repayment 
to  an  officer  who  has  paid  a  judgment  recovered  against  him.  It  differs 
from  section  989,  which,  on  certificate  of  probable  cause,  prevents  the 
issue  of  execution  against  the  officer,  and  provides  for  payment  of  the 
judgment  to  the  plaintiff. 

It  has  been  held  by  my  immediate  predecessor  that  absolute  pay- 
ment by  the  officer  is  not  essential,  in  order  to  authorize  him  to  apply 
for  relief  under  section  3220.  He  is  not  required  to  do  the  vain  or  use- 
less act  of  submitting  to  execution  or  making  payment. 

But  the  application  for  payment  under  this  section  must  come  from 
him.  If  he  does  not  ask  for  relief,  no  party  can  do  so  on  his  behaJf. 
If  he  is  not  so  aggrieved  as  to  desire  and  seek  redress,  the  Government 
will  not  thnist  relief  on  him.     Volenti  nonfit  injuria. 

2.  It  is  a  sufficient  objection  also  to  payment  under  this  section  that 
it  does  not  appear  that  the  Attorney  of  the  United  States  was  notified 
or  knew  of  the  pendency  of  the  suit. 

Section  771  of  the  Revised  Statutes  makes  it  the  duty  of  the  attor- 
ney of  the  United  States  to  appear  and  defend  in  *'  all  suits  •  •  • 
against  collectors  or  other  officers  of  the  revenue."  There  can  be  no 
valid  clahn,  since  the  only  evidence  of  the  merits  of  a  right  to  a  refund 
or  repayment  to  the  claimant  is  the  record  of  the  judgment.  This 
judgment  can  give  no  such  right,  because  it  is  void  as  against  the  Gov- 
ernment. If  it  be  assumed  that  the  allowance  of  the  Commissioner  of 
Internal  Revenue  is  primA  facie  evidence  of  the  right  of  the  claimant  to 
payment,  yetthisprima/acierightisoverthrown  as  founded  on  "  mistake^^ 
when  it  is  shown  that  the  sole  evidence  on  which  the  claim  rests  is  a 
nullity.  Ex  nihih^  nihU  Jit.  This  conclusion  is  strengthened  by  the 
fact  that  '*  the  jury  found  Atkins  was  not  liable,  although  the  law  (Rev. 
Stats.,  sec.  314S)  distinctly  declares  that  the  collector  shall  be  held  tv- 
sponsible  for  every  act  done  by  the  deputy  in  the  performance  of  his 
official  duty.    This  finding,  unexplained,  proves  that  the  trespass  was 
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not  committed  by  Blocker  while  acting  as  deputy,  but,  as  the  declara- 
tion alleges,  'maliciously  and  without  any  reasonable  and  probable 
cause.'" 

The  claim  is,  in  fact,  -not  for  a  refund  of  taxes  erroneously  assessed, 
but  for  damages  in  tort  for  a  trespass. 

3.  It  might  be  urged  with  some  force  that  the  certificate  of  probable 
cause,  required  by  section  989,  is  essential ;  that  section  771,  989,  and 
^]220,  ai'e  parts  of  one  system ;  that  they  are  in  pari  materia  ;  that  they 
are  to  be  construed  together;  hence  that  the  certificate  is  required; 
(U.  S.  vs.  Bowen,  100  U.  S.,  513 ;  Audit  case,  1  Lawrence,  Compt.  Dec, 
37,  44,  n;  U.  S.  vs.  Collier,  3  Blatch.  0.  C,  325;  Black  vs.  Scott,  2 
Bnxik.,  325 ;  Patterson  vs.  Winn,  11  Wheat.,  385 ;  The  Harriet,  1  St., 
251 ;  U.  S.  vs.  Hewes,  Crabbe,  307  ;  Dubois  vs.  McLean,  4  McL.,  489 ;) 
and  that  the  general  words  in  section  989  apply  to  all  judgments  which 
fairly  fall  within  them,  pursuant  to  the  maxim,  Oenerali^  regula  gener- 
aliter  est  intelligenda. 

Section  3220  is  to  be  read  in  the  light  of  its  history.  (Bender's  case, 
1  Lawrence,  Compt.  Dec,  331,  346;  Blake  vs.  Nat.  Banks,  23  Wall., 
307.) 

The  origin  of  it  is  found  in  the  act  of  March  3,  1863,  section  12,  (12 
Stats.,  741,)  copied  in  part  into  the  act  of  June  30,  1864,  section  44,  (13 
State.,  240,)  and  re-enacted  in  the  act  of  July  13, 1866.    (14  Stats.,  111.) 

It  is  evident  that  it  originally  contemplated  repayment  '*  to  collectors 
or  deputy  collectors,"  against  whom  any  judgment  had  been  rendered, 
wiio  had  been  compelled  to  pay  the  same.  It  authorized  payment  '^  by 
<lmfts  drawn  on  collectors  of  internal  revenue  ^  by  "  the  Commissioner 
of  Internal  Revenue." 

The  act  of  March  3,  1865,  section  3,  (13  Stats.,  483,)  took  away  this 
power  to  draw  drafts  or  make  payment,  although  the  act  of  July  13, 
IsiMi,  (14  Stats.,  Ill,)  in  its  words,  reasserted  the  right  to  repayment, 
without  the  means  of  making  it,  by  draft  on  the  collector. 

The  Commissioner  of  Internal  Revenue  does  not  literally  "repay'' 
the  judgment,  as  section  3220  would  seem  to  direct;  but  he  allows  it 
*"ft  modo  as  a  claim,  which,  like  all  claims  payable  out  of  the  Treasury, 
is  to  be  audited,  stated,  and  certified  by  the  proper  accounting  officers. 
(Flack's  case,  1  Lawrence,  Compt.  Dec,  186;  Savings-Bank  case,  Id., 
liU;  Dam's  case,  Id.,  258.) 

Heretofore  it  seems  to  have  been  the  usage,  upon  application  of  the 
ititernalrevenue  officer  against  whom  a  judgment  had  been  rendered,  to 
n»ake  payment  in  this  manner,  under  section  3220,  without  requiring  a 
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certificate  of  probable  cause.    The  propriety  of  this  non-requirement 
is  not  now  presented  for  decision. 

V. — There  is  no  appropriation  for  the  payment  of  the  judgment. 
Conijress  seems  to  have  made  no  appropriation  for  the  payment  of 
judgments  for  damages  accruing  from  an  illegal  seiziure  and  destructiou 
of  property. 

Neither  is  there  any  authority  to  report  it  under  the  act  of  June  14, 
1878,  (20  Stats.,  130,)  to  the  Speaker  of  the  House  of  Representatives 
for  the  consideration  of  Congress.  Even,  arg.  gr,^  conceding  the  judg- 
ment to  be  within  sections  771,  989,  or  3220  of  the  lievised  Statuti*s, 
neither  of  these  sections  carries  with  it  an  appropriation  for  its  pay- 
ment. They  are  not  under  the  title  of  "appropriations"  in  the  Revised 
Statutes. 

Section  3689  makes  a  "  permanent  annual  a[)propriation"  for  "  refund- 
ing [internal  revenue]  taxes  illegally  collected?''  (Act  June  30,  1804, 
sec.  44,  13  Stats.,  239,  repealed  by  sec.  9,  act  June  13,  1860,  14  Stats., 
Ill ;  see  Steamboat  Co.  vs.  Collector,  18  Wall.,  490.) 

Undoubtedly  a  judgment  against  an  officer  for  the  recovery  of  taxes 
illegally'  collected  can  be  paid;  at  all  events,  the  principal  sum,  if  not 
costs,  can  be  paid  within  two  fiscal  years;  or,  after  that  period,  can  be 
reported  to  the  Speaker  of  the  House  of  Representatives,  under  the  act 
of  June  14,  1878.  (Police  case,  1  Lawrence,  Compt.  Dec,  57;  Arsenal 
case,  Id,,  147;  Ashton's  case,  Z«f?.,  102;  Keasbey's  case.  Id.,  172;  Sav- 
ings-Bank  case.  Id,,  194;  Crocker's  case.  Id.,  297.) 

Construing  Title  XLI  of  the  Revised  Statutes,  including  section  3(^89, 
according  to  the  maxim,  Enumeratio  unius  est  exclusio  alterius,  it  follows 
that  the  specification  of  appropriations  therein  contained  operates  as 
an  exclusion  therefrom  of  cases  which  are  not  specifically  provided  for 
in  its  defining  or  dictionary  clauses.  "It  is  not  for  the  court  to  say, 
where  the  language  of  the  statute  is  clear,  that  it  shall  be  so  construed 
as  to  embrace  cases,  because  no  good  reason  can  be  assigned  why  they 
were  excluded  from  its  provisions."  (Denn  vs.  Reid,  10  Pet.,  527 ;  s.  P., 
Ogden  vs.  Strong,  2  Paine,  584;  U.  S.  vs.  Irwin,  5  McL.,  178;  Jacob  rs, 
U.  S.,  1  Brock.,  520.) 

The  Constitution  provides  that  no  money  shall  be  drawn  from  the 
Treasury  but  in  consequence  of  appropriations  made  by  law.  The 
appropriation  a(;t  must  set  forth  the  objects  for  which  the  appropria- 
tion is  made,  and  no  other  objects  can,  properly,  be  brought  within  its 
provisions  by  the  accounting  officers. 

It  cannot  be  inferred  from  the  general  provisions  of  the  internal- 
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revenue  laws,  nor  from  the  provisions  of  section  9  of  the  act  of  July  V.\ 
1866,  (14  Stats.,  Ill,)  whence  the  permanent  annual  appropriation  for 
refnnding  internal-revenue  taxes  erroneously  collected  wa«  compiled^ 
that  the  part  of  the  section  which  authorized  repayment  of  judgments 
for  damages  is  still  in  force.  To  regard  it  as  in  force  would  be  clearly 
erroneous;  else  why  include  in  the  pennanent  annual  appropriations 
such  it'Cms  as  ''allowances  and  drawbacks,"  "refunding  taxes,"  and 
"re<lemption  of  stamps,"  which  might,  under  very  broad  construction^ 
be  swept  under  one  general  head  of  repayments  or  refunding?  (Ripley 
r«.  Gilford,  11  la.,  367.) 

There  is  no  authority  in  this  matter  to  go  behind  the  Kevised  Stat- 
utes. In  United  States  m.  Bowen,  (100  U.  S.,  513,)  it  is  said:  "When 
the  meaning  is  plain,  [in  the  Revised  Statutes,]  the  courts  cannot  look 
to  the  stiitutes  which  have  been  revised  to  see  if  Congress  erred  in  that 
revision."  In  all  such  cases  "  the  Revised  Statutes  must  be  treated  as 
the  legislative  declaration  of  the  statute  law  on  the  subjects  which 
they  embrace  on  the  1st  day  of  December,  1873."  Applying  these 
rules  to  the  subject  of  permanent  annual  appropriations,  in  Title  XL  I, 
it  is  manifest  that  only  the  cases  therein  expressly  provided  for  come 
under  that  head.  It  would  be  a  violation  of  the  rules  of  construction 
to  include  therein  appropriations  which  were,  before  the  revision,  re- 
ganled  as  permanent.  (See  opinion  of  the  Solicitor  of  the  Treasury^ 
Jauuarj'  19,  1875,  House  Ex.  Doc.  No.  27,  2d  Sess.  45tli  Cong.,  January 
11,  1878,  page  180.) 

The  authority  of  Congress  to  control  the  expenditure  of  the  public 
money  should  be  scrupulously  respected  and  obeyed.  A  latitudinariau 
construction  of  an  appropriation  is  by  no  means  allowable. 

It  is  urged  that  judgments  similar  to  this  have  been  paid  out  of  the 
pennanent  annual  appropriation  referred  to.  There  have  been  a  ftnv 
such  judgments  so  paid,  but  tiie  particular  question  now  raised  nuiy 
not  have  been  then  suggested.  The  instances  referred  to  are  not  so 
fre<iuent,  nor  of  such  long  standing,  as  to  constitute  or  establish  a 
precedent.  A  change  of  practice  will  always  be  reluctantly  made,  and 
only  after  mature  consideration.  As  to  the  necessity  and  propriety  of 
the  present  construction,  there  is  no  room  for  doubt. 

As  there  is  not,  and  never  wiis,  any  appropriation  applicable  to  this 
claim,  it  cannot  be  reported  to  the  Speaker  of  the  House  of  Represent* 
atives  under  the  act  of  June  14, 1878.     (20  Stats.,  130.) 

It  is  not  necessary  to  decide  any  question  of  limitation  under  sections 
3226^228;  but,  from  what  has  been  already  said,  it  would  seem  that 
this  claim  is  not  within  the  limitations  of  these  sections.    It  is  not  a 
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claim  founded  upon  tlie  wrongful  assessment  and  collection  of  taxes  or 
penalties,  but  a  claim  on  a  judgment  in  damages  for  injuries  committed 
under  color  of  office,  wherein  no  moneys  were  exacted  from  the  plain- 
tiff and  paid  into  the  Treasury. 
Nothing  is  due  to  the  claimant. 

Treasury  Department, 

First  Comptroller's  Office,  March  26,  1881. 


After  the  rejection  of  this  claim  for  the  payment  of  the  judgment  of 
the  circuit  court,  it  ajjpears  that  Dunnegan  brought  suit  against  the 
United  States  therefor  in  the  Court  of  Claims,  and  that  the  court  gave 
judgment  that  he  "recover  from  the  defendants  the  sum  of  $833.70;" 
that  is  to  say,  the  sum  allowed  by  the  Commissioner  of  Internal  Rev- 
enue on  the  judgment  of  the  circuit  ox)urt. 

The  Court  of  Claims  held  that,  so  far  as  the  United  States  wa«  con- 
cerned, the  judgment  of  the  circuit  court  was  invalid  for  want  of  notice 
to  the  proper  Government  officer. 

**  Believing  [say  the  court]  that  opportunity  to  be  heard  should  be  a 
condition  precedent  to  liability,  we  hold  in  this  case  that  the  Govern- 
ment, having  had  no  notice,  actual  or  constructive,  of  the  proceedings 
in  the  court,  is  not  concluded  by  its  judgment." 

*' Hitherto,  we  have  been  considering  the  liability  of  the  Government 
nnder  section  989,  growing  out  of  the  judgment  and  proceedings  of  the 
circuit  court.  When  we  come  to  consider  it  under  section  3220,  an 
entirely  ditferent  question  is  presented.  Here  we  encounter  the  de- 
cision of  an  intervening  tribunal.  The  Commissioner  of  Internal  Eev- 
enue,  under  the  advice  of  the  Secretary,  has  taken  jurisdiction  of  the 
claim,  and  decided  it  in  favor  of  the  claimant.  We  are  now  to  pass, 
not  upon  the  court  decision,  except,  perhaps,  incidentally,  but  upon  the 
decision  of  the  Secretary  and  Commissioner.  Here  we  can  inquire  only 
whether  these  officers  had  jurisdiction  .of  the  cjise,  and  whether  their 
decision  is  free  from  fraud  or  mistake.  (Kaufman's  case,  11  Ct  Cls.  li., 
f>r>9;  m  U.  S.  Rep.,  570  an<l  571.  Real  Estate  Savings-Bank's  case,  16 
(  t.  Cls.  R.,  335;  Barnett's  case,  10  Ct.  Cls.  R.,  335.  The  last  two  cases 
cited  have  been  affirmed  on  appeal,  but  not  yet  reported.") 

It  was  held  by  the  Court  of  Claims  that  the  claim  is  wholly  within 
the  provisions  of  section  3220  of  the  Revised  Statutes;  that,  notwith- 
standing tlie  adjudication  of  the  case  in  the  circuit  court  of  the  United 
States,  neither  the  Secretary  of  the  Treasury  nor  the  Comlnissioner  of 
Internal  Revenue  is  bound  by  such  adjudication;  that  it  is  fully  in 
their  discretion  to  allow  or  disallow  payment;  that  with  them  the  ver- 
dict of  the  jury  and  the  certificate  of  the  judge  amount  only  to  per- 
suasive evidence;  that  they  can  go  behind  them  both  and  inquire  into 
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all  the  facts,  circumstauces,  aud  allegations  that  may  assist  in  coming 
to  a  correct  conclnsion ;  that  they  may  refuse  to  allow  the  claim  because 
no  hearing  was  given  to  the  Government  in  court,  or  thej'  may  waive 
that  and  consider  its  merits;  and  that  with  this  unlimited  power  of 
re\iew  it  cannot  be  said  that  the  Government  has  not  had  a  day  in  conrt. 

Comments  by  the  Comptroller. 

The  case  was  one  within  the  proper  jurisdiction  of  the  circuit  court, 
(Rev.  Stats.,  043;)  and,  admitting,  arg.  gr,^  that  it  could  be  done,  the 
statutes  have  not  conferred  on  any  executive  oflBcer  the  power  to  review 
the  judgments  of  any  United  States  or  other  court,  in  suits  or  pro- 
e«?dings  within  judicial  cognizance.  Section  3220  does  give  to  the 
Commissioner  of  Internal  Revenue  authority  to  refund,  in  the  manner 
provided  by  law,  taxes  or  penalties  erroneously  or  illegally  assessed  and 
collected,  (1  Lawrence,  Compt.  Dec,  533-548;)  but  it  confers  no  au- 
thority whatever  upon  him  to  allow  claims  for  ''^  dama^es^^  or  "costs,'^ 
on  account  of  acts  done  by  internal-revenue  officers.  The  jurisdiction 
for  the  ascertainment  of  the  facts  and  law  in  respect  of  such  damages 
and  costs  is  vested  solely  in  the  courts.  (Rev.  Stats.,  3220 ;  Railroad  Co. 
r*.  Barron,  5  Wall.,  90.)  In  such  case  the  j  udgment  is  subject  to  review  in 
some  appellate  court  only.  Until  such  review  is  had,  a  valid  judgment 
on  regular  proceedings  creates  a  liability  on  the  part  of  the  United  States 
which  cannot  be  reviewed  or  modified  in  any  respect  by  any  executive 
tjfficer.  No  part  of  the  judicial  power  can  be  conferred  on  an  executive 
officer.  (Hay burn's  case,  2  Dall.,  409,  notes;  United  States  m. 
Todd,  13  How.,  52;  Beatty  vs.  United  States,  Dev.  Ct.  Cls.,  231.)  The 
legislative,  executive,  and  judicial  departments  **  are  co-ordinate  in  de- 
gree to  the  extent  of  the  powers  delegated  to  each  of  them.  Each,  in  the 
exercise  of  its  powers,  is  independent  of  the  other;  but  all  rightfully  done 
by  either,  is  binding  upon  the  others."    (Dodge  vs.  Woolsey,  18  How., 

Neither  the  Secretary  of  the  Treasury  nor  the  Commissioner  of  In- 
ternal Revenue,  npr  the  Auditor,  nor  the  Comptroller,  has  any  authority 
to  examine  on  its  merits  and  allow. a  claim  for  such  damages  as  are 
pronded  for  in  section  3220.  This  is  the  necessary  effect  of  its  language. 
It  declares  that  the  Commissioner  shall  "repay  •  ♦  •  the  full 
auioimt  of  such  sums  of  money  as  maj^  be  recovered  ♦  *  *  in  any 
court    •    •     • ;  also  all  damages  and  costs  recovered.^^ 

This  section  creates  a  liability  on  the  part  of  the  United  States  in 
cases  in  which  section  G43  confers  jurisdiction  on  the  circuit  courts  of 
the  United  States  to  adjudicate  suits  against  internal-revenue  offlcersy 


Digitized  by  VjOOQIC 


110  First  Ctymptroller^s  Office,  Treasury  Department 

for  the  recovery  of  dama^ces  on  account  of  trespasses  committed  by  them 
under  color  of  office.  No  court  has  jurisdiction  to  adjudicate  claims 
against  the  United  States  for  damages,  except  the  <  'ourt  of  Claims,  and 
its  jurisdiction  is  limited  in  this  respect  to  actions  excontractu.  "No 
Government  has  ever  lield  itself  liable  to  individuals  for  misfeasance, 
laches,  or  unauthorized  exercise  of  power  by  its  officers  and  agents, 
•  •  •  The  language  of  the  statutes  which  confer  jurisdiction  ni)on 
the  Court  of  Claims  excludes,  by  the  strongest  implication,  demands 
against  the  Government  founded  on  torts.  The  general  principle  which 
we  have  already  stated  as  applicable  to  all  Governments  forbids,  on  a 
I)olicy  imposed  by  necessity,  that  they  should  hold  themselves  liable 
for  unauthorized  w^rongs  inflicted  by  their  officers  on  the  citizen,  though 
occurring  while  engaged  in  the  discharge  of  official  duties.''  (Gibbons 
vs.  United  States,  8  Wall.,  274,  275;  Story  on  Agency,  §  319;  United 
States  vs.  Kirkpatrick,  9  Wheat.,  720;  Morgan  vs.  United  Sttrtes,  14 
Wall.,  531;  Reybold  vs.  United  States,  15  Id.,  202;  Bank  of  Boston  vs. 
United  Staters,  10  Ct.  Cls.,  544.) 

Congress  never  conferred  on  accounting  officers,  or  on  any  other 
officers  of  the  executive  branch  of  the  Government,  authority  to  allow 
claims  for  damages  on  contracts  sounding  in  tort.  On  the  7th  of 
June,  1854,  Attorney-General  Cushing,  in  an  elaborate  opinion,  held 
that  the  Comptrollers  and  the  Auditors  of  the  Treasury  have  no  gen- 
eral authority  to  award  damages  as  for  tort  on  contract  broken :  their 
jurisdiction  is  confined  to  matters  of  account  arising  ex-contractu,  or  by 
operation  of  law.    He  shows  that — 

"An  auditor  is  he  who  audits,  and  is  defined  to  be  a  person  appointed 
or  authorized  to  examine  an  account,  compare  the  charges  with  the 
vouchers,  hear  the  parties,  allow  or  reject  charges,  and  state  the  bal- 
ance. To  audit  is  to  examine  and  adjust  an  accownf.  ♦  •  •  There  is 
exclusion  of  the  idea  of  damages,  the  amount  of  which  is  not  the  result  of 
computation  merely,  but  involves  other  considerations,  and,  especially, 
the  determination  of  indemnity  for  breach  of  contract  sounding  in  torU 
and  depending  on  various  premises  of  law  and  fact."  (6  Op.,  523;  i 
Op.,  457;  4  Op.,  112,  327,  590;  5  Op.,  28,  630;  Opinion  of  July  2,  1832, 
ed.  1841,  p.  882;  8  Op.,  298.) 

In  view  of  this  well-established  principle  of  the  exemption  of  the 
Government  from  liability  for  damages  on  account  of  the  unlawful  acts  of 
its  officers,  it  would  take  very  clear  language  in  a  statute  to  confer  juris- 
diction upon  executive  officers  in  respect  of  claims  for  such  damages. 
There  are  no  words  in  section  3220  of  the  Revised  Statutes  which  could,  by 
any  rule  of  interpretation  or  construction,  be  considered  as  authorizing 
the  Commissioner  of  Internal  lievenue,  or  the  Secretary  of  the  Treas- 
ury, to  adjudicate  a  claim  for  damages  resulting  from  the  wrongful  act 
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of  an  iotemal-revenue  oflBcer,  much  less  to  review  the  action  of  a  court 
in  respect  of  such  a  claim.  Their  jurisdiction  in  respect  of  such  "dam- 
ages" under  that  section,  is  purely  ministerial ;  it  relates  solely  to  the 
payment  of  a  judgment  of  a  court.  In  this  respect  the  accounting  offi- 
cers have  the  like  jurisdiction — no  more  and  no  less.  If  the  proceed- 
ings, as  shown  by  the  record,  are  valid,  and  there  is  an  appropriation 
to  pay  the  judgment,  there  is,  then,  a  duty  to  pay  it,  irrespective  of 
any  executive  opinion  as  to  the  merits  of  the  adjudicated  claim. 

If,  because  of  the  want  of  notice  to  the  district  attorney,  the  judgment 
of  the  circuit  court  imposes  no  liability  on  the  United  States,  neither 
the  Commissioner  of  Internal  Revenue,  nor  the  Secretafy  of  the  Treas- 
ury, nor  the  accounting  officers,  nor  the  Court  of  Claims,  have  author- 
ity, in  this  case,  to  inquire  as  to  damages  sounding  in  tort,  and  declare 
the  United  States  liable  therefor. 

The  claim  in  this  case  rests  either  (1)  on  the  judgment  of  the  circuit 
court,  or  (2)  on  the  allowance  of  damages  in  tort,  and  without  any  judg- 
ment as  a  basis  for  the  allowance,  by  the  Commissioner  of  Internal 
Revenue.  If  on  the  judgment,  no  liability  against  the  United  States 
exists,  l)ecause  of  want  of  notice  to  the  district  attorney;  if  on  an 
allowance  by  the  Commissioner,  as  for  damages,  the  allowance  was 
made  without  authority  or  jurisdiction,  and  hence  it  is  void.  In  either 
ca^  there  is  no  right  on  the  part  of  the  claimant  to  a  payment  by  the 
accounting  officers,  or  to  a  iudgment  in  the  Court  of  Claims. 


m  THE  MATTER  OF  THE  AUTHORITY  OF  A  DISTRICT 
COURT  TO  CORRECT  AND  REDUCE,  BY  CONSENT  OF  THE 
COMMISSIONER  OF  INTERNAL  REVENUE.  A  JUDGMENT 
BEOOVERED  BY  THE  UNITED  STATES -SEAT'S  CASE. 


1.  When  a  jadgment  is  rendered  by  a  court  of  competent  jarisdiction  in  favor  of  the 

United  States  for  a  given  sum  of  money,  no  officer  of  the  Government  can  law- 
fully surrender  the  rights  thereby  vested,  unless  authorized  to  do  so  by  statute. 

2.  A  final  jadgment  in  favor  of  the  United  States  on  a  distiller's  bond,  executed  under 

section  3260  of  the  Revised  Statutes,  cannot,  with  the  consent  of  the  Commis- 
sioDer  of  Internal  Revenue  and  of  the  attorney  of  record  of  the  United  States, 
in  the  action  in  which  the  judgmuiit  was  taken,  be  released  or  reduced  in 

ttlUOUDt. 

3.  After  the  term  at  which  such  final  judgment  is  rendered  in  a  district  court  of  the 

Tnited  States,  the  court  cannot,  w^ith  the  consent  of  any  officers,  set  aside  or 
annol  it,  when  there  has  been  no  motion  filed  to  set  it  aside  at  the  judgment 
term. 
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4.  A  judgment  debtor,  who  makes  a  voluntary  payment  of  the  judgment,  cannot  re- 

cover from  the  United  States  the  money  so  paid,  unless  authorized  by  Congress. 

5.  When  money  has  been  paid  on  the  judgment,  it  cannot  be  refunded,  under  sections 

3220  and  3689  of  the  Revised  Statutes,  as  "taxes  illegally  collected." 

6.  The  judgment  is  conclusive  evidence  that  the  tax  was  legally  collected.     No  ex- 

ecutive officer  can  collaterally  impeach,  or  otherwise  deny,  the  validity  of  the 
judgment,  or  the  legality  of  the  tax  to  enforce  payment  of  which  it  has  been 
rendered. 

7.  A  voluntary  bond  to  the  United  States  for  a  lawful  purpose,  not  prohibited  by 

statute  or  public  policy,  is  valid. 

8.  Under  section  3260  of  the  Revised  Statutes,  a  distiller  may  be  required  to  give 

bond  "on  the  first  day  of  May  of  each"  yew-^cceeding  that  in  which  his  firf*t 
bond  is  given.  A  bond  may  be  conditioned  only  to  run  to  the  first  day  of  May 
succeeding  its  execution ;  but  if  made  indefinite  in  time  it  is  valid  accordingly. 

In  February,  1809,  James  T.  Carter  engaged  in  the  business  of  dis- 
tilling; first  executing  a  bond,  as  required  by  section  7,  act  of  July  20, 
1808,  (Rev.  Stats.,  3260,)  with  Christian  Kropp  and  Thomas  B.  Harri- 
son as  sureties.*  During  the  period  from  February,  1869,  to  February, 
1870,  inclusive.  Carter  defaulted  in  the  payment  of  taxes  due  to  tbe 
United  States  in  the  amount  of  $628.  April  11,  1874,  suit  was  insti- 
tuted on  the  distiller's  bond  in  the  district  court  of  the  United  States 
at  Nashville,  Tennessee,  for  the  recovery  of  this  amount.  On  May 
8,  1878,  judgment  was  rendered  in  said  court  by  Judge  Trigg  in 
favor  of  the  United  States  for  $628  taxes,  and  $540.08  interest  thereon 

•The  bond  sued  on  was,  in  substance,  as  follows : 

United  Stated  Internal  Revenue. 

Distiller'a  Bwd, 

[This  bond  must  bo  exc^cnted  by  every  distiller  before  commeDcing  or  continuing  basiuess  under  this 
act,  and  ou  the  flrot  day  of  May  in  each  succeeding  year. — Act  July  20,  1868,  sec.  7.] 

Know  all  men  by  these  preKents,  That  we,  James  T.  Carter,  as  principal,  and  Chris- 
tian Kropp  and  Thomas  B.  Harrison,  as  sureties,  are  held  and  firmly  bound  unto  the 
United  States  of  America  in  the  full  and  just  sum  of  live  thousand  dollars,  money  of 
the  United  State's;  to  which  payment,  well  and  truly  to  be  ma<le,  we,  jointly  and 
severallj',  bind  ourselves,  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  Tith  day  of  February,  A.  D.  1869. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas  the  said  James  T. 
Carter  intends,  on  and  after  the  17th  day  of  February,  1809,  to  be  engaged  in  the 
business  of  a  distiller  within  the  sixth  collection  district  of  the  State  of  Tennessee, 
to  wit,  in  the  vicinity  of  Clarksvilie,  county  of  Montgomery,  and  State  aforesaid: 

Now,  thereforr,  if  the  said  James  T.  Carter  shall  in  all  respects  faithfully  conii>ly 
with  all  the  provisions  of  law  in  relation  to  the  duties  and  business  of  distillers,  and 
shall  pay  all  penalties  incurred  or  tines  imposed  on  him  for  a  violation  of  any  of  the 
said  provisions,  and  shall  not  sufter  the  lot  or  tract  of  laud  on  which  the  distillery 
stands,  or  any  part  thereof,  or  any  of  the  distilling  apparatus  to  be  encuml>ered  hy 
mortgage,  judgment,  or  other  lien  during  the  time  in  which  he  shall  carry  ou  said 
business,  then  this  obligation  shall  be  void;  otherwise  it  shall  remain  in  full  force. 

JAMES  T.  CARTER.  [sral.] 

CHRISTIAN  KROPP.  [seal.] 

THOMAS  B.  HARRISON,  [seal.] 

[Witnesses,  &c.] 
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total,  $1,168.08.  The  principal  ou  the  bond  (Carter)  left  for  parts  un- 
known, and  Christian  Kropp,  one  of  the  sureties,  died  after  the  com- 
meocement  of  the  suit ;  whereupon  the  action  was  revived,  and  judg- 
mcDt  was  rendered  against  Samuel  B.  Seat,  administrator  of  said  Chris- 
tian Kropp,  who  paid  the  amount  thereof  to  the  clerk  of  the  court,  and 
the  latter  turned  it  over  to  the  collector  of  internal  revenue  on  July  16, 
1878.  Thereafter  said  administrator.  Seat,  made  application  to  the 
Commissioner  of  Internal  Revenue  for  the  refund  of  $933.72  of  the 
amount  recovered  from  him,  on  the  ground  that  the  judgment  was  erro- 
neous, in  that  under  section  7,  act  of  July  20, 1868,  (15  Stats.,  127 ;  Rev. 
Stats.,  2360,)  the  distiller  was  required  to  execute  a  new  bond  on  the 
1st  of  May  of  each  year;  that  the  bond  upon  which  suit  was  brought 
was  only  liable  for  taxes  from  date  of  commencing  business  to  April  30, 
1869;  and  that  the  amount  of  taxes  due  for  that  period  was,  includ- 
iug  interest,  only  $234.36.  The  Commissioner  rejected  the  claim,  but 
instructed  the  United  States  attorney  to  have  the  judgment,  if  possible, 
80  corrected  as  to  relieve  the  said  bond  from  all  liablility  for  taxes  that 
became  due  after  April  30,  1869,  and  to  bring  suit  on  a  subsequent 
bond  for  the  amount  so  released.  The  district  attorney  reported  that 
no  subsequent  bond  could  be  found. 

At  the  October,  1880,  term  of  the  United  States  district  court,  held 
at  Nashville,  Tennessee,  Judge  Key  presiding,  a  decree  was  entered, 
reciting  that  by  the  consent  of  the  district  attorney,  acting  with  the 
consent  and  under  the  direction  of  the  Commissioner  of  Internal  Rev- 
enue, the  judgment  rendered  against  Samuel  B.  Seat,  administrator  of 
Christian  Kropp,  May  8,  1878,  was  erroneous,  and  is  corrected  and 
vacated  to  the  extent  of  $933.72. 

A  certified  copy  of  the  decree  was,  November  16,  1880,  presented  to 
the  Commissioner  of  Internal  Revenue,  with  an  application  of  Samuel 
B.  Seat,  administrator,  for  refund  of  the  $933.72  so  decreed.* 


•  The  entry  on  the  court  journal  is  as  follows : 

"United  States  of  America, 

Middle  DUtrict  of  Tennessee. 

"At  a  district  court  of  the  United  States,  begun  and  held  in  the  federal-court 
ro«*m  in  the  city  of  Nashville  on  the  3d  Monday,  being  the  18th  day,  of  October, 
A  D.  1880. 

*•  Preaent,  the  Hon.  D.  M.  Key,  Judge. 

"The  following  proceedings  were  had,  to  wit: 

"On  the  26th  day  of  October,  1880,  a  decree  was  entered  in  the  words  and  figures 
foUowing,  to  wit: 

"The  United  States 

8.  B.  Beat,  Administrator  of  Christian  Kropp. 

"Came  the  parties  by  their  attorneys,  and  it  appears  to  the  satisfaction  of  the  court 
that,  on  the  6th  day  of  May,  1878,  in  the  district  court  of  the  United  States  for  the 

H.  Ex.  Doc.  219 8 
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This  claim  was,  March  14,  1881,  allowed  by  the  Commissioner  of 
Internal  Revenue,  and  subsequently  approved  by  the  Secretary  of  the 
Treasury;  and  an  account  for  its  payment  was  stated  by  the  Fifth 
Auditor  of  the  Treasury. 

Upon  the  foregoing  facts  in  the  case,  the  questions  arise  whether 
the  judgment  upon  which  the  claim  is  founded  could,  after  full  satis- 
faction, have  been  so  corrected  and  vacated  b}^  the  order  of  the  district 
court;  and  whether  the  liability  of  the  sureties  extended  beyond  the 
30th  day  of  April  following  the  date  of  the  execution  of  the  bond. 

Becision  by  William  Lawrence,  First  Comptroller: 

The  (>omuussioner  of  Internal  Revenue  was  authorized  to  require  the 
suit  to  be  brought  which  resulted  in  the  judgment  in  question.  He 
may,  under  section  3215  of  the  Revised  Statutes,  to  a  certain  extent 
give  directions  or  make  regulations  as  to  the  proceedings  therein  up  to 
final  judgment. 

The  Revised  Statutes  provide  as  follows : 

*'  Sec.  3214.  ISo  suit  for  the  recovery  of  taxes,  or  of  any  fine,  penalty, 
or  forfeiture,  shall  be»  commenced  unless  the  Commissioner  of  Internal 
Revenue  authorizes  or  sanctions  the  proceedings:  Provided,  That  in  case 
of  any  suit  for  penalties  or  forfeitures  brought  upon  information  received 
from  any  person,  other  than  a  collector  or  deputy  collector,  the  United 
States  shall  not  be  subject  to  any  costs  of  suit." 

The  duty  to  collect  a  judgment,  when  once  rendered,  cannot  be 
doubted. 

No  officer  can  waive,  surrender,  or  dispose  of  the  property  of  the 
United  States,  unless  authorized  to  do  so  by  statute.  ( Andrse  vs.  Red- 
field,  12  Blatch.  C.  C,  407;  s.  c,  nom.  Andreae  vs.  Redfield,  98  U.  S., 
225;  Supervisors  vs.  Briggs,  2  Denio,  26;  s.  c,  2  Hill,  135;  Receiver's 
case,  1  Lawrence,  Compt.  Dec,  362.) 

The  law  makes  specific  provision  as  to  the  mode  in  which  any  pait 
of  a  judgment  may  be  released,  in  the  following  sections  of  the  Revised 
Statutes: 

"  Sec.  3229.  The  Commissioner  of  Internal  Revenue,  with  the  advice 
and  consent  of  the  Secretary  of  the  Treasury,  may  compromise  any  dril 
or  criminal  case  arising  under  the  internal-revenue  laws  instead  of  com- 

Middle  District  of  Teuncssoe,  the  United  States  recovered  of  Samuel  B.  Seat,  admin- 
istrator of  CliristiaD  Kropp,  the  sani  of  eleven  hundred  and  sixty-eight  -fl^  dollars, 
and  costs  of  suit;  and,  it  appearing  to  the  court  that  there  is  error  in  said  judgment 
to  the  extent  of  nine  hundred  and  thirty-three  i%  dollars,  the  same  is  so  corrected, 
and  hy  consent  of  attorneys,  the  district  attorney  acting  with  the  consent  and  under 
the  direction  of  the  Commissioner  of  Internal  Revenue,  the  said  judgment  is  corrected 
and  vacated  to  the  extent  of  $933 ^^  so  erroneously  rendered,  and  the  clerk  of 
this  court  will  furnish  a  certified  copy  of  this  decree  to  ihe  defendant." 
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menctng  suit  theredn;  and,  with  the  advice  and  cons'nt  of  the  said 
Secretary  and  the  recommendation  of  the  Attorm-y- General^  he  may  com- 
promise any  such  case  after  a  suit  thereon  has  been  commenced.  Whenever 
a  compromise  is  made  in  any  case  there  shall  be  placed  on  file  in  the 
office  of  the  (Commissioner  the  opinion  of  the  Solicitor  of  Internal 
Revenue,  or  of  the  officer  acting  as  such,  with  his  reasons  therefor, 
with  a  statement  of  the  amount  of  tax*  assessed,  the  amount  of  addi- 
tional tax  or  penalty  imposed  by  law  in  consequence  of  the  neglect  or 
delinquency  of  the  person  against  whom  the  tax  is  assessed,  and  the 
amount  actually  paid  in  accordance  with  the  terms  of  the  compromise." 
(Act  July  20,  1868,  ch.  186,  sec.  102,  vol.  15,  p.  166.     See  Stow's  case, 

5  Ct.  Cls.,  362.) 

"  Sec.  3469.  Upon  a  report  by  a  district  attorney,  or  any  special  at- 
torney or  agent  having  charge  of  any  claim  in  favor  of  the  United  States, 
showing  in  detail  the  condition  of  such  claim,  and  the  terms  upon  which 
the  same  may  be  compromised,  and  recommending  that  it  be  compro- 
mised u])on  the  terms  so  offered,  and  upon  the  recommendation  of  the 
Solicitor  of  the  Treasury,  the  Secretary  of  the  Treasury  is  authorized  to 
compromise  such  claim  accordingly.  But  the  pro\isions  of  this  section 
shall  not  apply  to  any  claim  arising  under  the  postal  laws."  (Act 
March  3, 1863,  ch.  76,  sec.  10,  vol.  12,  p.  740;  U.  S.  vs.  George,  6  Blatch. 
C.  C,  406.) 

It  is  clear,  therefore,  that  neither  the  Commissioner  of  Internal  Rev- 
enue nor  the  attorney  of  the  United  States,  nor  both  together,  had  any 
power  to  release  the  jtidgm^ent. 

The  Commissioner  and  district  attorney  did  not  claim  any  right,  un- 
aided and  alone,  to  do  so;  but,  inform^  a  portion  of  the  judgment  wa« 
attempted  to  be  surrendered  by  the  order  of  court,  entered  October  26, 
18^0. 

This  order  was  unauthorized  and  void,  because  made  after  the  judg- 
ment term,  and  after  full  payment  of  the  whole  judgment. 

The  subject  of  compromise  has  been  fully  considered  by  the  Attor- 
ney-General.    (13  Op.,  479;  15  Ojp.,  269.) 

It  has  already  been  decided  that  a  judgment  cannot  be  vacated  or 
changed  on  mere  motion  made  after  the  term  at  which  it  was  rendered. 
(Dunuegan's  case,  antCj  87.) 

If  the  Government  had  been  represented  by  officers  clothed  with  the 
powers  of  natural  persons,  as  in  cases  between  them,  consent  could  not, 
after  final  judgment,  give  the  court  the  authority  or  jurisdiction  assumed 
in  this  case,  because  it  was  denied  by  the  law.  [Dunnegan's  case, 
ante,  87;  Broom,  Leg.  Max.,  135;  Andrews  vs.  Elliott,  6  E.  i&  B.,  388,  (88 
E.  C.  L.  R.;)  Tyerman  vs.  Smith,  Jd.,  724;  Lawrence t?«.  Wilcock,  11  A. 

6  E.,  941,  (39  E.  C.  L.  R.;)  Vansittart  vs.  Taylor,  4  E.  &  B.,  912,  (82  E. 
C.  L.  R.;)  Scott  vs.  Sanford,  19  How.,  393;  Kelsey  vs.  Forsyth,  21  Id., 
85;  Montgomery  vs.  Anderson,  Jd.,  386;  Ballance  vs.  Forsyth,  id.,  389; 
Shelton  vs.  Tiffin,  6  Id.,  164;  Bank  vs.  Moss,  Id.,  31 ;  Albers  vs.  Whit- 
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ney,  1  Story,  310;  Brush  vs.  Rob  bins,  3  McLeau,  486;  Appleton  vs. 
Smith,  1  Dillon,  202;  Oliver  vs.  Andrews,  6  Pet.,  143.] 

This  is,  therefore,  not  a  case  in  which  the  maxim,  Concensus  toUit 
erroi  em,  can  apply,  for  there  was  no  legal  or  authorized  consent  to 
vacate  any  part  of  the  judgment.  Neither  the  attorney  of  the*  United 
States  nor  the  Commissioner  of  Internal  Revenue  was  authorized,  nor 
were  both  together  authorized,  to  give  such  consent.  The  Government 
can  only  be  bound  by  the  acts  of  its  agents  when  the  acts  are  authorize<l. 

There  is  the  additional  objection  here,  that  the  order  to  modify  the 
judgment  was  made  after  its  full  payment. 

Such  payment  forever  estopped  the  debtor  from  objecting  to  the 
judgment  or  demanding  a  refund  of  the  money  paid.  [Marriott  vs. 
Hampton,  7  Term  R.,  269;  Broom,  Leg.  Max.,  332;  Hamlet  vs.  Richard- 
son, 9  Bing.,  644,  (23  E.  C.  L.  R.;)  Canaan  vs.  Reynolds,  5  E.  &  B.,  301, 
(85  E.  C.  L.  R.;)  Duke  vs.  Collins,  4  Ad.  &  EL,  866,  (31  E.  C.  L.  R.;) 
Wilson  vs.  Ray,  10  A.  &  E.,  88,  (51  E.  C.  L.  R.;)  Brown  vs.  McKinally, 
1  Esp.,  279;  Milnes  vs.  Duncan,  6  B.  &  C,  679,  (13  E.  C.  L.  R.;)  Moses 
vs.  Macfarlaine,  2  Burr.,  1009;  Phillips  vs.  Hunter,  2  H.  BL,  414;  Bris- 
bane vs.  Dacres,  5  Taunt.,  160,  (1  E.  C.  L.  R.;)  Preston  vs.  Peeke,  E.  B. 
&  E.,336,  (96  E.  C.  L.  R.;)  Mortimer  vs.  South  Wales,  R.  C,  1  E.  &  E., 
382,  (102  E.  C.  L.  R.;)  Notman  vs.  Anchor,  6  C.  B.,  N.  s.,  536,  (95  E.  C. 
L.  R.;)  Kelly  vs.  Moray,  L.  R.,  1  C.  P.,  667;  Williams  vs.  Sitmouth,  L. 
R.,  2  Ex.,  284;  1  Y.  &  Coll.,  589;  Craven  vs.  Smith,  L.  R.,  4  Ex.,  149; 
Irwin  vs.  Gray,  19  C.  B.,  N.  s.  585,  (115  E.  C.  L.  R.;)  A.  G.  vs.  Dean,  8 
H.  Lords  Cas.,  369;  Beamish  vs.  Beamish,  9  Id.,  274.] 

A  party  who  is  aggrieve<l  by  a  judgment  may  have  a  writ  of  error, 
and  thus  ascertain  whether  there  be  error  in  it.  If  he  have  paid  the 
judgment  and  it  be  reversed,  he  has  a  remedy. 

In  the  English  practice,  when  an  execution  is  levied  on  a  leasehold 
estate  and  the  term  thereof  sold  to  a  third  person,  the  sale  is  good, 
though  the  judgment  be  revised;  and  the  judgment  debtor  can  only 
have  the  money  which  it  sold  for;  but,  if  the  term  be  delivered  to 
the  creditor  himself  at  a  certain  value,  the  action  is  by  scire  facials. 
(Hoe's  case,  5  Co.,  91;  7  Mod.,  151,  156;  11  Id.,  25;  1  Salk.,  24;  Stick- 
ney  vs.  Atwood,  Mass.  S.  J.  Court,  June,  1784;  Bingham  rs.  Cabot,  Id., 
Nov.,  1794,  Essex;  2  Saund.,  101;  Cro.  EL,  425,  459,  806;  Farr.  R., 
154;  Roll.  Abr.,  775,  776,  777;  Bird  i?«.  Orms,  Cro.  Jac.,  289,  290;  2 
Wils.,  141;  3  Id.,  177;  2  Bac,  229;  3  Mass.  R.,  32;  Hob.,  6;  3  Cr.,  492.) 

For  the  American  doctrine  and  practice  on  this  subject,  see  Free- 
man on  Judgments,  chap.  XXL  (Rev.  Stats.,  614,  633,  635,  691,  693, 
702,  706,  709,  988,  997-1011,  1017;  South  Pork  Canal  Co.  vs.  Gordon, 
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2  Abb.,  U.  S.  C.  &  D.  Rep.,  479,  488;  Mayhee  vs.  Kellogg,  24  Wend., 
32;  Clark  vs.  Pimey,  6  Cowen,  297;  Green  vs.  Stone,  1  How.  &  John., 
Md.,  405;  Isom  vs.  Johns,  2  Munf.,  Ya.,  272;  Parker  vs.  Anderson,  6 
T.  B.  Monr.,  Ky.,  455;  18  Ala.,  405;  30  Cal.,  458;  7  Id.,  443;  9  M,  16; 
14  Id.,  667;  18  Id.,  275;  12  Barb.,  67;  18  Id.,  578;  27  Ind.,  83;  4  Wend., 
95;  41  Mo.,  416;  23  Ala.,  296;  27  la.,  239,  301;  8  Ohio,  120;  19  La. 
Ann.,  69;  7  Rob.,  386;  4  Abb.  Pr.,  N.  S.,  53;  2  Ala.,  325;  47  HI.,  433.) 

Upon  a  reversal,  unless  a  new  judgment  be  recovered  for  the 
same  cause  of  action,  the  judgment  debtor  who  has  paid,  either  vol- 
mitarily  or  otherwise,  can  recover  back  the  money  paid.  In  the  present 
casf*,  however,  there  has  been  no  reversal. 

Money  voluntarily  paid,  even  without  judgment,  cannot  be  recovered 
back.  (Receiver's  case,  1  Lawrence,  Compt.  Dec.,*367 ;  Supervisors  vs. 
Briggs,  2  Denio,  26.) 

The  vacation  of  a  portion  of  the  judgment  did  not  give  a  right  to  a 
restoration  of  the  money  paid.'  It  did  not  in  terms  profess  to  do  so. 
It  could  not  produce-any  such  legal  result. 

By  payment,  the  title  to  the  money  vested  in  the  United  States. 
The  money  has  been  covered  into  the  Treasury,  and  the  title  to  it  can 
only  be  divested  by  act  of  Congress,  or  by  "due  process  of  law.'' 
(Const,  art.  V.,  Amendments.) 

The  Government  enjoys  as  full  protection  of  its  rights  and  property 
as  private  citizens.  The  right  to  protection  does  not  exist  by  force  of 
the  Constitution  merely,  but  by  principles  of  the  common  law,  im- 
be<lded  in  our  system,  which  antedate  the  Constitution,  and  exist 
independently  of  it.  (Parham  vs.  Justices,  9  Ga.,  349 ;  Lawrence's 
Law  of  Claims  against  Governments,  House  Rep.  No.  134,  2d  Sess. 
43d  Cong.,  291.) 

The  claim  now  made  is  not  placed  upon  the  ground  that  a  title  to 
the  money  already  paid  has  been  revested  in  the  claimant  by  the  order 
of  the  court;  but  it  reste  upon  the  assumption  that  the  payment  was 
for  a  tax  illegally  collected. 

The  claim  is  made  under  provisions  of  the  Revised  Statutes,  which 
are  as  follow : 

"Sec.  3220.  The  Commissioner  of  Internal  Revenue,  subject  to  reg- 
ulations prescribed  by  the  Secretary  of  the  Treasury,  is  authorized,  on 
ap|>eal  to  him  made,  to  remit,  refund,  and  pay  back  all  taxes  erroneously 
or  illegally  assessed  or  ctdlected    *     ♦     *." 

"Sec.  3689.  There  are  appropriated  ♦  ♦  ♦  such  sums  as  may 
be  necessary  •  •  •  to  refund  and  pay  back  duties  erroneously  or 
HUgaUy  a^essed  or  collected  under  the  internal-revenue  laws." 

There  are  two  modes  of  collecting  internal-revenue  taxes — by  the 
proper  collector,  in  the  accustomed  way ;  and  by  suit,  as  in  this  case. 
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When,  in  an  action,  there  is  a  judgment  in  favor  of  the  United  States 
for  a  sum,  as  in  the  case  in  hand,  cUiimed  as  taxes  legally  due,  this  is 
the  highest  evidence  that  they  are  legally  due. 

Whenever  a  cause  of  action  transit  in  rem  judicatam,  a  final  judg- 
ment is  pro  eadem  causa  forever  conclusive  on  all  parties  and  privies: 
the  rights  determined  by  it  can  never  again  be  lawfully  called  in  ques- 
tion or  disputed.  In  legal  contemplation,  such  a  judgment  is  so  con- 
clusive that  its  justness  and  morality  are  forever  established  l>eyond 
contradiction.  It  is  ultima  ratio]  the  Ultima  Thule  of  the  realm  of  liti- 
gation. It  is  reason  and  justice  so  firmly  evidenced  by  record,  that  no 
"accusing  spirit"  can  ever  make  complaint  against  it  or  demand  that 
it  be  blotted  out.  It  is  '*  absolute  yerity."  (R.  vs,  Oarlile,  2  B.  &  Ad., 
367;  1  Inst.,  200;  Reed  vs.  Jackson,  1  East,  355;  Broom,  Leg.  Max.,  334.) 

For  all  the  purposes  now  being  considered,  a  final  judgment  converts 
fraud  and  force  into  virtue  and  xwace.  (De  Medina  vs.  Grove,  10  Q. 
B.,  152,  108;  69  E.  C.  L.  R.)  It  is  so  potential  that  it  makes  vice,  vir- 
tue; folly,  wisdom ;  wrong,  right. 

To  use  the  language^of  the  civilians,  res  judicata  facit  ex  albo  nigrum^ 
ex  nigro  album,  ex  curvo  rectum,  ex  recto  curvum. 

The  finality  of  a  judgment  is  not  merely  a  matter  of  private  concern; 
for,  interest  rtipublicw  ut  sit  finis  litium. 

No  executive  officer  has  authority  to  call  in  question  the  point  adju- 
dicated in  this  case — namely,  that  the  tax  wa^  legally  due.  (Supervisors 
vs.  Briggs,  2  Hill,  135;  s.  c,  2  Denio,  20;  Andrne  vs.  Rcdfield,  12  Blateh. 
C.  C,  407;  s.  c,  nom.  Andreae  vs.  Redfield,  98  U.  S.,225;  Viser'sciwe,  1 
Lawrence,  Oompt.  Dec,  75.) 

The  Government  has  fewer  facilities  for  protection  against  unjust 
claims,  or  for  ascertaining  after  a  long  period  the  merits  of  a  judgment, 
than  natural  persons,  who  are  in  propria  persond  vigilant  of,  and  in 
situation  to  guard,  their  interests.  Hence  the  Government,  more  than 
natural  persons,  needs  the  benefit  of  the  maxim,  Nemo  debet  bis  vexari 
pro  una  et  eidem  causa.     (5  Rep.,  01.) 

No  writ  of  error  lies  from  judicial  judgments  to  executive  officers. 

The  judgment  in  this  case  is  right  without  modification. 

The  Revised  Statutes  provide  as  follows: 

"Sec.  3200.  Every  person  intending  to  commence  or  to  continue  the 
business  of  a  distiller  shall,  on  filing  with  the  collector  his  notice  of 
such  intention,  and  before  proceeding  with  such  business,  and  on  the 
first  day  of  Mny  of  each  succeeding  year,  execute  a  bond  in  the  form  pre- 
scrih'^d  by  the  Commissioner  of  Internal  Revenue,  conditioned  that  lie 
shall  faithfully  comply  with  all  the  provisions  of  law  relating  to  tlie 
duties  and  business  of  distillers,  and  shall  pay  all  penalties  incurred  or 
fines  imposed  on  him  for  a  violation  of  any  of  the  said  provisions;  and 
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that  he  shall  not  suffer  the  lot  or  tract  of  laud  ou  which  the  distillery 
stands,  or  any  part  thereof,  or  any  of  the  distilliuj^-apparutus,  to  be 
iDcumbered  by  mortga^jje,  judprnient,  or  other  lien,  during  the  time  in 
which  he  shall  carry  ou  said  business.  Said  bond  shall  be  with  at  least 
two  sureties,  approved  by  the  collector  of  the  district,  and  lor  a  penal 
sum  uot  less  than  double  the  amoiuit  of  tax  ou  the  si)irits  that  can  be 
distilled  in  his  distillery  during  a  period  of  fifteen  days.  ♦  •  •  A 
Dew  bond  shall  be  required  in  case  of  the  death,  insolvency,  or  removal 
of  either  of  the  sureties,  and  may  be  required  in  any  other  contingency 
at  the  discretion  of  the  collector  or  Commissioner  of  Internal  Ke venue. 
Every  person  who  fails  or  refuses  to  give  the  bond  hereinbefore  re- 
quired, or  to  renew  the  same,  •  •  •  shall  forfeit  the  distillery,  dis- 
tiUiug-apparatus,  and  all  real  estate  and  premises  connected  therewith, 
and  shall  l)e  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  imprisoned  not  less  than  six  months  nor 
more  tlian  two  years.'' 

The  ground  upon  which  the  judgment  is  claimed  to  have  been  erro- 
nt^us  is,  that  the  bond,  dated  February  12,  1869,  was  only  operative  to 
May  1, 1869. 

Undoubtedly,  the  collector  might  have  required  a  new  bond  on  the 
first  day  of  May,  1869,  unless,  indeed,  the  words  "  first  day  of  May  of 
each  succeeding  year^  would  carry  his  authority  over  to  the  year  1870. 
It  is  equally  clear  that  the  bond  in  this  cavse  might  have  been  condi- 
tioned for  compliance  with  the  revenue  laws  only  until  May  1,  1869. 

The  makers  of  it,  however,  did  not  choose  to  so  limit  their  liability. 
The  bond  is  in  form  indefinite  aa  to  time,  and,  since  no  other  bond  ap- 
pears to  have  been  given,  it  was  so  regarded  by  the  parties  thereto, 
and  by  the  court  which  rendered  judgment  upon  it. 

As  a  voluntary  bond,  it  is  valid.  (U.  S.  rs.  Tingey,  5  Pet.,  115; 
Farrar  vs,  U.  S.,  5  Pet.,  373;  U.  S.  vs.  Bradley,  10  Pet.,  343;  U.  S.  r.v. 
Garlinghouse,  4  Benedict's  R.,  194;  IT.  S.  vs.  Mason,  2  Bond,  183;  Os- 
Iwrn  vs.  U.  S.,  16  Int.  Rev.  Rec,  141;  s.  C,  4  Leg.  Gaz.,  343;  U.  S.  t^j*. 
Hosmer,  17  Int.  Rev.  Rec,  38;  Greathouse  t?j».  Duidap,  3  McLean,  303; 
U.  S.  f«.  Brown,  Gilp.,  155;  Dixon  vs.  U.  S.,  1  Brock.,  178;  Id.,  195; 
U.  8.  rs.  Howell,  4  Wash.  C.  C,  620;  U.  S.  vs.  Maurice,  2  Brock.,  96; 
6  Op.  Att-Gen.,  24;  P.  M.  Gen.  vs.  Early,  12  Wheat.,  136;  Broome  vs. 
r.  8.,  15  How.,  143.) 

It  may  well  be  questioned  whether  the  makers  of  a  bond,  the  prin- 
cipal in  which  he  avails  himself  of  it«  continuous  provisions,  are  not 
estopped  to  deny  their  liability.  (Sparks  vs.  Bank,  9  Am.  Law  Reg., 
N.  s.,  365;  State  vs.  Daniel,  6  Jones,  K.  C.  Law,  444;  Placer  Co.  vs. 
Dickenson,  45  Tal.,  12;  Thompson  vs.  State,  37  Miss.,  578;  State  t?«. 
Bergr,  50  lud.,  496;  Harris  vs.  Babbitt,  4  Dill.  C.  C,  191.) 

The  provision  authorizing  the  Commissioner  to  recjuire  a  new  bond 
may  be  considered  as  directory.    The  forfeiture  declared  in  the  last 
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clause  of  section  3260  is  waived  by  the  Government  if  not  judicially 
prosecuted.  This  case  is  very  different  from  that  of  the  United  States 
vs.  Smith,  8  Wall.,  587,  and  from  that  stated  in  the  Attorney-General's 
opinion  of  April  5, 1877,  (15  Op.,  214.) 

The  result  is,  that  the  claimant  has  no  valid  claim.    No  balance  can 
be  certified  in  his  favor. 

The  claim  is  rejected.    There  is  no  balance  due  on  the  Fifth  Auditor's 
statement  of  the  account. 

Treasury  Department, 

First  Comptroller's  Offi4^,  March  30, 1881. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  PRIVATE  CHART- 
TABLE  INSTITUTION  IN  THE  DISTRICT  OF  COLUMBIA, 
FOR  WHICH  CONGRESS  APPROPRIATES  MONET,  TO 
PURCHASE  COAL  AND  WOOD  WITHOUT  INSPECTION.- 
SISTER  ELIZABETH'S  CASE. 


1.  The  ** fiscal"  officer  of  a  private  charitable  corporation,  for  the  U8e  of  which  Con- 

gress has  made  an  appropriation,  is  required  to  render  an  acconnt  of  expendi- 
tures, to  be  settled  in  the  Department  of  the  Treasury.  (Rev.  Stats.,  236, 
3623.) 

2.  The  First  Auditor  of  the  Treasury  has  jurisdiction  "to  receive  and  examine  all 

accounts''  not  by  law  specifically,  or  by  reasonable  inference,  assigned  to  some 
other  accounting  officer,  although  they  may  not  be  mentioned  in  t^rms  in  the 
statutes  prescribing  his  duties.  Hence,  he  has  jurisdiction  of  the  accounts  of 
the  fiscal  officers  of  private  charitable  corporations  as  to  their  disbursements 
of  appropriations  made  by  Congress, 

3.  The  fiscal  officer  of  such  a  corporation  is  not  an  officer  of  the  United  St-ates;  yet 

is,  in  some  respects,  an  agent  or  person  in  the  sennce  of  the  Government.  But 
coal  and  wood  purchased  by  such  fiscal  officer  for  the  use  of  a  private  charita- 
ble corporation  are  not,  within  section  3711  of  the  Revised  Statutes,  **for  the 
public  service."  Hence,  vouchers  of  payments  made  for  purchases  of  such 
coaj^or  wood  do  not  require  evidence  of  inspection  under  that  section. 

4.  Section "3711  of  the  Revised  Statutes  requires  coal  or  wood  purchased  for  the  use 

of  benevolent  institutions,  supported  and  managed  by  officers  or  agents  of  the 
Govenjment,  to  be  inspected.  Vouchers  of  payments  made  for  such  purchases 
cannot  be  allowed  without  evidence  of  inspection. 

6.  Inspectors,  under  section  3711,  are  to  be  appointed  by  the  head  of  the  Depart- 
ment for  the  service  of  which  purchases  are  made.  If  the  purchase  is  for  a 
branch  of  the  public  service  not  under  the  control  of  a  regular  Department, 
(e.  g.j  the  ^'Government  Printing  Office"  or  the  "Botanical  Garden,")  the 
chief  officer  of  such  branch  appoints  the  inspector. 

6.  The  fiscal  officer  of  a  private  charitable  corporation  who  wilfully  fails  to  render 
accounts  showing  a  lawful  disbursement  of  the  money  appropriated  by  Con- 
gress may,  on  proper  evidence,  be  punished  as  for  embezzlement. 
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7.  The  term  "  Department,"  as  generally  used  in  statutes,  does  not  include  the  "  Gov- 

ernment Printing  Office,"  the  "Botanical  Garden,"  the   "benevolent  institu- 
tions," and  similar  independent  establishments. 

8.  The  bonds  required  of  inspectors,  under  section  3711  of  the  Revised  Statutes, 

should,  as  a  matter  of  convenience,  be  filed  in  the  Treasury  Department. 

9.  The  inspectors  are  not  officers.     Hence,  evidence  of  their  appointment  should  be 

required  by  accounting  officers. 

10.  Form  of  bond  prescribed  for  inspectors. 

11.  The  Commissioners  of  the  District  of  Columbia,  in  making  purchases  of  coal  and 

wood  for  the  public  service,  are  subject  to  the  provisions  of  sections  3711,  3712, 
and  :^13  of  the  Revised  Statutes. 

The  facts  sufficiently  appear  in  the  decision. 

Decision  by  William  Lawrence,  First  Comptroller  : 

The  Saint  Ann's  Infant  Asylum,  in  the  District  of  Columbia,  was 
incorporated  as  a  private  charitable  corporation  by  act  of  Congress  of 
March  3,  1863.     (12  Stats.,  798.) 

The  act  of  March  3,  1879,  "  making  appropriations  for  sundry  civil 
expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty,  and  for  other  purposes,"  appropriated 
"for  Saint  Ann's  Infant  Asylum,  five  thousand  dollars."  (20  Stats., 
400;  see  act  June  20,  1878,  Id.j  208.) 

The  act  of  June  23, 1874,  (18  Stats.,  216,)  requires  this  appropriation 
to  "be  placed  to  the  credit  of  the  proper  fiscal  officer  of  such  •  ♦  ♦ 
corporation." 

The  fiscal  officer  is  required  to  show  that  the  money  has  been  prop- 
erly expended,  and  for  this  purpose  to  render  accounts,  to  "be  settled 
and  adjusted  in  the  Department  of  the  Treasury."  (Rev.  Stats.,  193, 
236,  309,  310,  3623,  3624,  3625,  3633,  5488-5494.) 

The  accounts  are  to  be  stated  by  the  First  Auditor. 

Section  277  of  the  Revised  Statutes,  prescribing  the  jurisdiction  of  the 
First  Auditor,  does  not,  in  terms  or  specifically^  enumerate  this  class  of 
accounts  as  among  those  to  be  received  and  examined  by  that  officer; 
bat  he  is  held  to  be  the  proper  auditor  to  receive  and  examine  all  ac- 
counts not  specifically,  or  by  reasonable  inference,  assigned  to  some 
other  officer. 

This  results  from  the  fact  that  all  accounts  are  to  be  settled  in  the 
Department  of  the  Treasury;  that  when  this  Department  was  first 
organized  under  the  Constitution  there  was  but  one  auditor,  who  ex- 
amined all  accounts;  and  by  necessity,  if  not  by  necessary  inference,  he 
is  invested  with  the  jurisdiction  stated.     (Senate-Clerks'  case,  an%  66.) 

Among  the  vouchers  in  the  accounts  rendered  for  the  fourth  quarter 
of  the  fiscal  year  1880,  by  Sister  Elizabeth  (Relihan),  the  fiscal  officer 
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of  Saint  Ann's  Infant  Asylum,  are  two,  for  coal  and  wood  respectively,  of 
$110.50  and  $210;  bnt  there  is  no  evidence  that  the  wood  or  coal  was 
"inspected  and  weighed  or  measured"  by  any  person  appointed  under 
section  3711  of  the  Revised  Statutes. 

Tlie  First  Comptroller  has  to  decide  whether  these  vouchers  can  be 
allowed. 

The  Revised  Statutes  contain  these  provisions : 

"Sec.  3711.  It  shall  not  be  lawful  for  any  officer  or  person  in  the 
civil,  military,  or  naval  service  of  the  United  States  in  the  District  of 
Columbia  to  purchase  anthracite  or  bituminous  coal  or  wood  for  the 
public  service  except  on  condition  that  the  same  shall,  lx*fore  deliveiy, 
be  inspected  and  weighed  or  measured  by  some  competent  person  to  hr 
appointed  by  the  head  of  the  Department  or  chief  of  the  branch  of  the 
service  for  which  the  purchase  is  made.    •     •     *  " 

"Sec.  3713.  It  shall  not  be  lawful  for  any  accounting  officer  to  pa*« 
or  allow  to  the  credit  of  any  disbursing  officer  in  the  District  of  Colnui- 
bia  auy  money  paid  by  him  for  purchase  of  anthracite  or  bituminous 
coal  or  for  wood,  unless  the  voucher  therefor  is  accompanied  by  a  cer- 
tificate of  the  proper  inspector,  weigher,  and  measurer  that  the  quan- 
tity paid  for  has  been  determined  by  such  officer." 

The  validity  of  the  vouchers  turns  upon  the  question  whether  the 
coal  purchased,  as  represented  in  the  vouchers,  was  "for  the  public 
service."  If  so,  the  vouchers  cannot  be  passed  or  allowed  without 
the  certificate  of  the  proper  inspector;  otherwise,  they  may. 

It  is  clear  that  the  fiscal  officer  of  this  asylum  is  not  an  officer  of  the 
United  States,  (Butler's  case,  1  Liwrence,  Compt.  Dec,  25;  Provi- 
dence-Hospital case,  Id.y  79;)  yet  she  is  in  some  respects  an  agent  or 
person  in  the  service  of  the  United  States. 

Coal  and  wood  purchased  for  the  use  of  such  corporation  are  not "  for 
the  public  service"  within  section  3711  of  the  Revised  Statutes.  The 
asylum  is  a  private  corporation.  The  Government  has  no  share  in 
appointing  its  officers  or  agents,  nor  in  its  management  or  control;  nor 
any  connection  with  its  administration,  except  as  the  law  requires  the 
settlement  of  accounts  of  its  expenditures  under  appropriations  made 
by  Congress.  Its  fiscal  officer  i^  not  technically  a  disbursing  officer  or 
agent  of  the  United  States,  and  hence  gives  no  bond  to  the  United 
States.  (Butler's  case,  1  Lawrence,  Comx)t.  Dec.,  25;  Providence-Hos- 
pital case,  Id.y  79.) 

Section  3711  of  the  Revised  Statutes  only  applies,  by  its  own  terms, 
to  coal  or  wood  purchased  for  a  "  branch  of  the  [Government]  service." 
This  is  clear,  because  the  inspector  (as  that  section  requires)  is  to  he 
"appointed  by  the  head  of  the  Department  or  chief  of  the  branch  of 
the  ser\ice  for  which  the  purchase  is  made." 

This  private  corporation  is  not  charged  with  any  Government  ser- 
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vice.  Sections  3711  and  3713  properly  apply  to  asylums  and  institu- 
tions under  the  management  and  control  of  the  Government,  the  oflBcers 
and  agents  of  which  are  appointed  by  the  President,  head  of  a  De> 
partment,  or  otherwise,  under  the  authority  of  an  officer  of  the  Govern- 
ment. (Cox  vs.  U.  S.,  14  Gt.  Cls.,  512;  Clerk's  case,  1  Lawrence,  Compt. 
Dec.,  305.) 

When  a  public  charitable  institution  in  the  District  of  Columbia  is. 
not  under  the  special  direction  of  any  one  of  the  "Departments"  of  the 
Government,  the  "chief  officer  of  the  institution  necessarily  appoints 
the  inspector  of  fuel  therefor.  The  term  "Department"  includes  the 
seven  Executive  Departments.  (Rev.  Stats.,  158;  U.  S.  vs.  Bellew^ 
2  Brock.,  281;  Const.,  art.  II,  sec.  2,  cls.  1  and  2.) 

In  a  more  comprehensive  and  popular  sense  the  word  "  Department'* 
sometimes  includes  Congress,  the  legislative  department;  and  the 
Courts,  the  judicial  department.  (Const.,  art.  I,  sec.  8,  cl.  18.)  It 
sometimes  has  a  Territorial  application,  (Parker  vs.  U.  S.,  1  Pet.,  293;) 
bnt  generally,  when  used  in  statutes,  it  applies  technically  and  strictly 
only  to  the  seven  Executive  Departments. 

The  term  "Department"  does  not  generally,  in  statutes,  include  the 
"Government  Printing  Office,"  whose  chief  officer  is  the  "Public 
Printer,"  but  not  an  officer  of  any  "Department."  fRev.  Stats.,  3758; 
19  Stats.,  145,  146.)  Benev^olent  institutions  controlled  by  officers  and 
agents  of  the  Government,  and  supported  by  it,  but  not  connected 
with  or  under  the  control  of  any  Department,  do  not  generally  fall 
within  the  term  "Department"  as  used  in  the  statutes.  The  Govern- 
ment Printing  Office  is  a  "branch  of  the  public  service,"  whose  "chiefs 
officer  appoints  inspectors  under  section  3711.  The  "Botanical  Gar- 
den" is  not  a  "Department" — it  is  an  independent  ^'branch  of  the 
public  service;"  it  grew  up,  and  has  continued  to  flourish,  on  annual 
appropriations.  (Rev.  Stats.,  1826,  1827,  1832,  1833;  21  Stats.,  215,. 
238,  272.) 

If  a  fiscal  officer  of  a  private  charitable  corporation  misappropriates 
money  appropriated  by  Congress,  he  is  amenable  to  the  law,  and  the 
coriK)ration  is  also  civilly  liable  for  his  acts. 

The  Revised  Statutes  provide  that  "all  •  •  ♦  persons  veceixmg 
public  moneys  shall  render  distinct  accounts  of  the  application  thereof 
according  to  the  appropriation  under  which  the  same  may  have  been 
advanced  to  them."    (Sec.  3623.) 

It  is  true  that  under  the  act  of  June  23, 1874,  (18  Stats.,  216,)  money 
appropriated  for  private  charitable  institutions  is  not  "  advanced  ^ 
directly  to   the   fiscal   officers   thereof,   but   it   is,   upon  requisition^ 
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<*  placed  to  the  credit  of"  such  officer  on  the  books  of  the  Treasurer  of 
the  Uuited  States,  or  of  an  assistant  treasurer  or  designated  depositary. 

It  is  paid  out  "on  the  checks  of  such  fiscal  officer.''  Practically,  and 
in  legal  effect,  the  money  is  advanced  to  the  fiscal  officer. 

Section  5491  of  the  Re^ised  Statutes  renders  liable  to  punishment  as 
for  embezzlement  "  every  officer  or  agent  of  the  United  States  who, 
having  received  public  money,  •  •  *  fails  to  render  his  accounts 
for  the  same  as  provided  by  law^" 

The  fiscal  officer  of  a  private  charitable  institution  may  very  prop- 
erly be  regarded  as  an  agent  of  the  United  States  in  disbursing  money 
of  the  Government,  and  rendering  an  account  thereof.  A  person  who 
is  intrusted  with  the  disbuisement  of  public  money,  and  to  render  an 
account  to  the  Government,  has  all  the  essential  qualities  of  an  agent. 
Undoubtedly,  a  criminal  statute  is  to  be  strictly  construed,  but  not  so 
strictly  as  to  impute  to  Congress  a  neglect  of  duty  to  make  provision 
for  the  punishment  of  faithless  persons  guilty  of  misappropriating  pub- 
lic money,  when  statutory  provisions,  by  every  reasonable  construction 
of  language,  and  by  their  manifest  purpose,  are  applicable  to  such 
persons.    (See  Ex  parte  Randolph,  2  Brock.,  482.) 

A  fiscal  officer  guilty  of  misapplying  funds  is  also,  of  course,  per- 
sonally liable  in  a  proper  civil  action ;  whether  to  the  corporation  or 
to  the  United  States  it  is  not  necessary  now  to  decide. 

The  law  does  not  in  durect  terms  specify  the  form  or  declare  what 
disposition  shall  be  made  of  the  bonds  of  inspectors  under  section 
3711  of  the  Revised  Statutes;  but  section  3713  makes  it  the  duty  of 
the  accounting  officers  of  the  Treasury  Department,  before  passing  any 
voucher,  to  require  "a  certificate  of  the  proper  inspector  •.  •  • 
that  the  quantity  paid  for  has  been  determined  by  such  officer.'' 

For  this  purpose,  evidence  of  the  appointment  of  the  inspector  should 
be  produced.  The  law  requires  it.  (Rev.  Stats.,  3712.)  Mere  evidence 
that  a  person  was  acting  as  such  might  not  be  quite  satisfactory,  since 
these  inspectors  are  not  officers.  (U.  S.  vs.  Germaine,  99  U.  S.,  508.) 
Hence  no  officer  is  bound,  in  legal  contemplation,  to  know  who  are 
inspectors.  The  bond  duly  approved  would  be  evidence  of  such  ap- 
pointment; but  this  is  not  the  only  evidence  which  can  be  received. 

It  would  be  desirable  to  have  a  bond  filed  with  the  First  Comptroller, 
(Rev.  Stats.,  209,)  the  Second  Comptroller,  (/(?.,  273,)  the  Commissioner 
of  Customs,  {Id.^  317,)  or  the  Sixth  Auditor,  (Id,  277, 3674,)  as  the  same 
might  relate  to  coal  or  wood,  the  payments  for  which  are  evidenced  by 
vouchers  to  be  passed  by  these  officers,  respectively.  This,  however,  is 
not  practicable,  since  each  inspector  is  required  to  give  only  one  bondy 
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and  the  same  inspector  may  certify  vouchers  to  be  passed  by  more  thaa 
one  of  the  Comptrollers. 

It  would  be  a  convenient  practice  for  all  officers  taking  bonds  to 
which  access  may  be  necessary  or  desirable  in  the  settlement  of  ac- 
counti^,  to  file  tliem  in  the  Treasury  Department,  where  they  would  be 
within  reach  of  all  the  accounting  officers. 

The  statute  requires  the  bond  to  be  given  "to  the  satisfaction  of  the 
appointing  officer."  It  is  ascertained  that  very  informal  bonds  have 
in  some  cases  been  accepted.  For  convenience,  a  form  is  hereto  ap- 
pende<l.* 

The  vouchers  rendered  by  Sister  Elizabeth  (Relihan),  as  fiscal  officer 
of  Saint  Ann's  Infant  Asylum,  are  allowed. 

Treasury  Department, 

First  Comptroller's  Office^  April  2,  1881. 

•  The  following  is  prescribed  as  a  proper  fonn  of  bond  of  an  inspector,  weigher^ 
and  meaearer : 

Know  all  men  by  these  presents,  That  we,  John  Smith,  of  the  District  of  Colum- 
bia, in  the  United  States  of  America,  as  principal,  and  John  Jones,  of ,  and 

John  Davis,  of ,  as  sureties,  are  held  and  tirmly  bound  unto  the  United  States 

of  America  in  the  sum  of  live  thousand  dollars,  lawful  money,  to  be  paid  to  the  said 
United  States;  for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  28th  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-one. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas  the  Secretary  of 
the  Treasury  [or  other  officer  as  the  case  may  be]  has,  pursuant  to  law,  constituted 
and  appointed  the  said  John  Smith,  a  competent  person  to  inspect  and  weigh  or  meas- 
ure anthracite  and  bituminous  coal  and  wood  purchased  by  any  officer  or  person  in 
the  civil,  military,  or  naval  service  of  the  United  States,  in  the  District  of  Columbia, 
for  the  public  service,  and  before  the  same  shall  be  delivered : 

Now,  therefore,  if  each  ton  of  coal  weighed  by  said  John  Smith  shall  consist  of  two 
thousand  two  hundre<l  and  forty  pounds;  and  if  each  cord  of  wood  to  be  so  measured 
by  him  shall  be  of  the  standard  measure  of  one  hundred  and  twenty -eight  cubic  feet, 
aud  if  said  John  Smith  shall  well  and  truly  execute  and  discharge  all  the  duties  re- 
quired of  him  by  law  by  virtue  of  such  appointment,  then  this  obligation  to  be  void 
and  of  no  etfect ;  otherwise,  to  remain  in  full  force  and  virtue. 

.    [seal.] 

.      [  SEAL.  ] 

.    [seal.] 

[Seals  must  be  of  wax  or  wafer.] 
Signed  and  sealed  in  presence  of — 


United  States  op  Amekica,  )     . 

DiBtrict  of  Colttmbiat  County  and  City  of  IFashingtonf  )     ' 

I, ,  of ,  being  duly  sworn,  depose  and  say  that  I  am  the  surety 

of  John  Smith  in  the  foregoing  bond,  and  that  I  am  worth  the  sum  of dollars 

OTer  and  above  all  iust  debts  and  liabilities  for  any/^ause  whatever,  to  the  best  of 
my  knowledge  and  belief. 

Sworn  to  and  subscribed  before  me,  this day  of ,  A.  D.  188—. 

Notary  Public. 

I  certify  that  the  above-named  sureties  are  personally  well  known  to  me,  and  that 
they  are  sufficient  for  the  penalty  thereof. 
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The  following  circular  is  appended  for  information : 

Circular  in  relation  to  Bonds  of  Inspectors j  WeigherSy  and  Measurers  of  Coal  and  Wood  in 

the  District  of  Columbia. 

Treasury  Department, 
Washington,  I).  C,  March  30,  1H81. 

The  attention  of  all  officers  or  persons  in  the  District  of  Columbia,  whose  duty  it 
is  to  purchase  anthracite  or  bituminous  coal,  or  wood»  for  the  ])ublic  service,  and  of 
all  persons  appointed  as  inspectors,  weighers,  and  measurers  of  coal  and  wood  pur- 
chased in  said  District  for  the  public  service,  is  called  to  the  following  provisions  of 
law: 

*'Sec.  3711.  It  shall  not  be  lawful  for  any  officer  or  person  in  the  civil,  military,  or 
naval  service  of  the  United  States  in  theDistrict  of  Columbia  to  purchase  anthra- 
«ite  or  bituminous  coal  or  wood  for  the  public  service  except  on  condition  that  the 
same  shall,  before  delivery,  be  inspected  and  weighed  or  measured  by  some  com- 
petent person,  to  be  appointed  by  the  head  of  the  Department  or  chief  of  the  branch 
of  the  service  for  whicli  the  purchase  is  made.  The  person  so  appointed  shall,  before 
entering  upon  the  duty  of  inspector,  weigher,  and  measurer,  and  to  the  satisfaction 
of  the  appointing  officer,  give  bond,  with  not  less  than  two  sureties,  in  the  penal 
sum  of  hve  thousand  dollars,  and  with  condition  that  each  ton  of  coal  weighed  by 
him  sljall  consist  of  two  thousand  two  hundred  and  forty  pounds,  and  that  <»ach  cord 
of  wood  to  be  so  measured  shall  be  of  the  standard  measure  of  one  huntlred  and 
twenty-eight  cubic  feet.  The  insjiector,  weigher,  and  measurer  so  appointed  shall 
be  entitled  to  receive  from  the  venders  of  fuel  weighed  and  measured  by  him  twenty 
<.*ent8  for  each  ton  of  coal  weighed,  and  nine  cent*  for  each  cord  of  wood  measured 
by  him.  Each  load  or  parcel  of  wood  or  coal  weighed  and  measured  by  him  shall  l>e 
Accompanied  by  his  certificate  of  the  number  of  tons  or  pounds  of  coal  and  the  num- 
ber of  cords  or  parts  of  cords  of  wood  in  each  loatl  or  parcel. 

"8kc.  3712.  The  proper  accounting  officer  of  the  Treasury  shall  be  furnished  with 
a  copy  of  the  appointment  of  each  inspector,  weigher,  and  measurer  appointed  under 
the  preceding  section. 

"Sec.  3713.  It  shall  not  be  lawful  for  any  accounting  officer  to  pass  or  allow  to  the 
credit  of  any  disbursing  officer  in  the  District  of  Columbia  any  money  paid  by  him 
for  purchase  of  anthracite  or  bituminous  coal  or  for  w^ood,  unless  the  voucher  there- 
for is  accompanied  by  a  certificate  of  the  proper  inspector,  weigher,  and  measurer 
that  the  quantity  paid  for  has  been  determined  by  such  officer." 

To  enable  the  accounting  officers  to  discharge  their  duties  under  these  provisions 
of  law,  the  bonds  of  such  inspectors,  weighers,  and  measurers,  with  a  copy  of  the 
appointment  of  each,  should  be  tiled  in  the  office  of  the  First  Comptroller  in  the 
Department  of  the  Treasury. 

These  bonds  should  be  approved  by  the  head  of  the  Department,  or  chief  of  the 
branch  of  the  service,  making  the  appointment. 

WILLIAM  LAWRENCE, 

First  Comptroller. 

Approved : 

William  Windom, 

Secretary. 


As  TO   COAL  and   wood   FOR   PRIVATE  CITIZEK8   OF   THE  DISTRICT  OF  COLUMBIA, 

there  is  an  act  of  Congress  as  follows: 

"^^Chap.  194.  An  act  to  authorize  the  Commissioners  of  the  District  of  Columbia  to 
make  and  enforce  regulations  relative  to  the  sale  of  coal,  and  also  building  regu- 
lations. 

*^  Be  it  enacted,  <fc..  That  the  Commissioners  of  the  District  of  Columbia  be,  and 
they  herebjr  are,  authorized  and  directed  to  make  and  enforce  such  rules  and  regula- 
tions relative  to  the  sale  of  coal  in  the  District  of  Columbia  as  shall  insure  full 
weight  to  purchasers  of  coal;*also,  such  building  regulations  for  the  said  District  as 
they  may  deem  advisable. 

'*Sec.  2.  That  such  rules  and  regulations,  made  as  above  provided,  shall  have  the 
same  force  and  effect  within  the  District  of  Columbia  as  if  enacted  by  Congress. 
^*  Approved,  June  14,  1878." 

The  **8undry  civil"  appropriation  act  of  March  3,  1879,  (20  Stats.,  406^)  appro- 
priates, under" the  head  of  "District  of  Columbia,"  for  expenses  of  '*one  inspector 
of  fuel,  at  two  dollars  per  day,  six  hundred  and  twenty-six  dollars." 
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This  act  relates  to  coal  purchased  by  private  parties,  iDcludiug  private  corpo- 
rations. It  is  in  aid  of  the  acts  of  the  legislative  assembly  of  the  District  of  Co- 
lombia "creating  certain  offices,"  approved  August  21,  1871;  and  "prescribing  the 
daties  of  certain  officers,"  &c.,  approved  August  23,  1871.  It  does  not  modify  or 
limit  the  application  of  sections  3711,  3712,  and  3713  of  the  Revised  Statutes.  A 
modification  is  a  qualified  repeal — a  repeal  pro  fan/o— and  is  not  favored  in  law. 

The  Commissioners  of  the  District  of  Columbia,  and  all  acting  under  them  in  the 
purchase  of  coal  and  wood  "for  the  public  service,"  are  subject  to  these  sections. 
They  are  officers  or  persons  in  the  civil  nervice  of  the  United  States.  (Clerk's  cast*. 
1  Lawrence,  Corapt.  Dec,  305.)  Every  reason  for  applying  these  sections  to  other 
officers  applies  to  them. 


IN  THE  MATTEE  OF  THE  AUTHOEITY  OF  THE  COMP- 
TROLLER OF  THE  CURRENCY  TO  ALLOW  AS  AN  OFF- 
SET, FROM  DIVIDENDS  DUE  TO  THE  UNITED  STATES,  A 
CLAIM  UPON  THE  GOVERNMENT  BY  THE  RECEIVER  OF 
A  NATIONAL  BANK.-RECEIVER'S  CASE,  (SECOND.) 


1.  The  Beeeiver^s  case  (1  Lawrence,  Compt.  Dec,  362)  examined  and  reaffirmed. 

2.  When  a  debtor  to  the  United  States,  in  payment  of  his  debt,  draws  his  check  on 

a  national  bank  to  the  order  of  an  assistant  treasurer,  and  the  check  is  paid 
without  objection  by  the  bank,  and  the  money  is  placed  in  the  Treasury  of  the 
United  States,  the  Secretary  of  the  Treasury  has  no  power  to  declare  that  the 
money  so  paid  shall  be  deemed  or  applied  as  a  payment  on  an  indebtedness  of 
the  bank  to  the  United  States. 

3.  Nor  can  such  payment  \ye  so  deemed  or  applied  by  order  of  the  Secretary,  even  if 

the  check  was  paid  from  the  money  of  the  bank  without  its  authority. 

4.  The  Secretary  of  the  Treasury  is  not,  under  section  236  of  the  Revised  Statutes, 

an  accounting  officer  charged  with  the  duty  of  settling  and  adjusting  claims 
against  the  United  States. 

5.  The  Secretary  of  the  Treasury  is  not  by  law  charged  with  a  duty  to  revise  and 

retene  the  allowance  of  claims,  as  made  in  favor  of  the  United  States  by  the 
Comptroller  of  the  Currency,  against  an  insolvent  national  bank  in  the  hands 
of  a  receiver. 

6.  The  Comptroller  of  the  Currency  cannot  himself  revoke  or  recall  such  allowance, 

nor  a  dividend  declared  in  favor  of  a  creditor  of  an  insolvent  bank,  especially 
if  made  by  his  predecessor  in  office,  and  when  rights  have  been  fixed  and 
remedies  waived  on  the  faith  of  such  allowance. 

In  this  case  the  material  facts  are  stated  in  the  decision. 


Decision  by  William  Lawrence,  First  Comptroller  : 

May  27, 1807,  Hon.  Charies  Case  was  appointed  receiver  of  the  First 
National  Bank  of  New  Orleans,  which  had  become  insolvent. 

One  item  of  indebtedness  of  the  bank,  then,  was  $208,360.56,  pro- 
ceeds of  certain  vessels  sold  by  order  of  the  district  court  of  the  United 
States,  which  had  been  deposited  in  the  bank  to  await  the  result  of 
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admiralty  proceedings,  in  which  judgments  were  subsequently  ren- 
dered against  the  United  Sta^tes  for  $188,075.47,  which  sura  the  Gov- 
ernment paid  the  owners  of  the  vessels,  and  by  reason  of  which  pay- 
ment the  Government  became,  by  the  right  of  subrogation,  a  creditor  of 
the  bank.  The  justice  and  validity  of  this  claim  of  the  United  States 
against  the  bank  has  never  been  denied.  The  Comptroller  of  the  Cor- 
reucy,  March  8,  1872,  admitted  the  claim  in  favor  of  the  Government 
"as  being  subrogated  to  the  rights  of  the  ship-owners"  whose  vessels 
had  been  improperly  seized. 

The  statute  requires  the  Comptroller  of  the  Currency  to  make  a 
ratable  dividend  of  the  money  paid  over  to  him  by  the  receiver  of  an 
insolvent  bank  "on  all  such  claims  as  may  Jiave  been  proved  to  his  satis- 
faction:^   (Rev.  Stats.,  5236.) 

Dividends  were  declared  by  the  Comptroller,  May  27,  1871,  15  per 
cent ;  December  22,  1871,  20  per  cent. ;  April  28,  1874,  30  per  cent. ; 
October  31,  1879, 5  per  cent. — in  all,  70  per  cent. ;  and  these  have  been 
paid  to  all  creditors;  except  that  only  35  per  cent,  has  been  paid  (March 
8,  1872)  to  the  United  States  upon  said  $188,075.47,  leaving  in  the 
Comptroller's  hands,  unpaid,  35  per  cent.,  or  $65,826.40. 

On  July  23,  1880,  the  Comptroller  of  the  Currency  addressed  to  the 
Secretary  of  the  Treasury  a  letter,  alleging  that  "there  is  due  to  the 
bank  from  the  Government  $94,000,''  transferred  in  May,  1867,  from 
the  bank  to  the  office  of  the  assistant  treasurer  of  the  United  States; 
and  he  suggested  that  the  amount  due  the  United  States  as  dividends — 
$65,826.40 — be  allowed  as  ah  offset,  and  that  Congress  be  asked  to  ap- 
propriate a  sufficient  amount  to  cover  the  deficiency. 

This  was  referred,  for  his  opinion,  to  the  First  Comptroller,  by  whom 
the  Secretary  of  the  Treasury  was,  in  December,  1880,  advised  to  direct 
the  Comptroller  of  the  Currency  to  cover  into  the  Treasury  the  money 
due  to  the  United  States  for  dividends,  viz.:  $65,826.40. 

(Many  other  facts,  and  a  full  opinion  of  the  First  Comptroller  on  this 
subject,  will  be  found  reported  in  the  Receiver's  case,  1  Lawrence, 
Compt.  Dec,  362.) 

On  January  20, 1881,  the  Secretary  of  the  Treasury  addressed  to  the 
Comptroller  of  the  Currency  a  letter,  in  which  he  says:  "Concurring 
in  the  opinion  of  the  First  Comptroller,  I  have  to  request  that  you  de- 
posit to  the  credit  of  the  Treasurer  of  the  United  States  the  amount 
of  the  unpaid  declared  dividends,  as  recommended." 

On  March  10,  1881,  the  Comptroller  of  the  Currency  enclosed  to  the 
Secretary  of  the  Treasur^^  a  lettei,  dated  March  3,  1881,  of  twenty- 
seven  printed  pages. 
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The  printed  letter  restates  many  of  the  facts  stated  in  the  reported 
case  above  referred  to,  which  may  be  consulted,  and  which  facts  it  is 
unnecessary  here  to  repeat  in  extemo.  Among  them  are  these:  Early 
in  May,  1867,  the  Secretary  of  the  Treasury  sent  special  agents  to 
New  Orleans  to  investigate  the  aifairs  of  said  bank  and  of  the  office  of 
the  assistant  treasurer  of  the  United  States  in  that  city. 

On  May  13, 1867,  it  is  alleged  that  "  said  special  agents  took  posses- 
sion of  the  bank;"  that  while  investigating  the  office  of  the  assistant 
treasurer  they  found  a  check  dated  February  15,  1867,  drawn  on  the 
bank  by  Mr.  Thomas  P.  May,  at  that  time  president  of  the  bank,  for 
$80,000,  to  his  own  order,  by  him  indorsed,  never  presented  to  or  ac- 
cepted by  the  bank,  but,  of  course,  the  property  of  the  assistant  treas- 
urer. 

"Very  soon  after  thus  assuming  control"  of  the  bank  the  agents 
"  took  from  the  vault  of  said  bank  ♦  *  •  $94,000  f  with  it  paid 
said  check  of  $80,000,  and  applied  $14,000  on  another  similar  check  of 
$315,879.10,  dated  May  13, 1867.  This  $94,000  was  deposited  to  the 
credit  of  the  United  States  with  the  assistant  -treasurer.  It  thus  be- 
came money  in  the  Treasury  of  the  United  States. 

No  claim  was  ever  made  that  this  $94,000  should  be  refunded,  until 
May  11, 1880,  when  the  receiver  presented  an  account  to  the  Comptroller 
of  the  Currency  claiming  its  repayment. 

The  Comptroller  of  the  Currency,  in  his  printed  letter,  says: 

"  The  law  mak<3S  it  my  duty  to  pay  dividends  only  on  such  claims 
of  whose  validity  and  amount  I  am  satisfied.  Otherwise  the  claim- 
ants are  required  to  go  before  a  court  of  competent  jurisdiction  to  adju- 
dicate the  matter.    (Sec.  5236,  Bev.  Stats.,  U.  S.) 

"  Now,  1  am  not  at  all  satisfied  as  to  the  exact  amount  due  the  Gov- 
ernment as  a  creditor  of  the  bank." 

He  submits,  as  his  conclusions,  that  the  situation  results  as  follows: 

"1.  That  neither  check  was  or  is  a  valid  obligation  of  the  bank,  and 
neither  constituted  at  any  time  a  claim  against  the  bank. 

''2.  That  the  (jovernment  has,  therefore,  been  paid  $94,000  of  the 
moneys  of  the  bank,  in  advance  of  its  becoming  a  claimant,  on  the 
$188,075.47. 

"3.  That  the  bank  haa  paid  70  per  cent,  of  its  indebtedness  to  other 
creditors  and  85  per  cent,  of  its  indebtedness  to  the  Government,  mak- 
ing a  present  overpayment  of  $28,173.58  in  case  the  United  States  is  a 
common  creditor  of  the  bank. 

"4,  In  case  the  Government  is  a  preferred  creditor,  then  the  bank 
owes  it  the  sum  of  $28,249.07,  to  pay  the  par  of  her  claim." 

In  conclusion,  he  says: 

"I  trust  •  *  •  the  Secretary  will  •  •  »  consider  and  allow 
the  credit  demanded,  [said  $94,000,]  as  lie  is  authorized  to  do  by  section 
236,  Revised  Statutes.    No  money  is  demanded  from  the  Treasury,  but 

H.  Ex.  Doc.  219 9 
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simply  that  credit  on  the  Oovernmenfs  demand  on  the  hanh,  which  the 
bank  is  entitled  to  ask,  and  which  it  is  my  duty  to  have  presented,  or 
present  myself,  before  paying  out  the  funds  I  hold  in  trust  for  the  whole 
body  of  creditors,  in  order  that  if  the  Government  reftises  to  aecede,  the 
bank  will  be  entitled,  under  the  provisions  of  section  951  of  the  Revised 
Statutes,  to  ask  for  the  credit  herein  demanded  in  any  suit  which  it 
may  become  necessary  for  the  Government  to  institute." 

The  printed  letter  of  the  Comptroller  of  the  Currency  is  a  learned, 
able,  and  exhaustive  argument.  As  a  duty,  and  out  of  deference  to 
the  views  of  that  officer,  who  has  rendered  long  and  valuable  services, 
and  seeks  to  guard  with  fidelity  the  interests  intrusted  to  him,  his  argu- 
ment has  been  considered  with  much  care.  Some  points  discussed  by 
him,  as  also  in  the  reported  case  referred  to,  are  by  no  means  material 
to  the  question  now  presented. 

Upon  the  facts  presented,  there  is  on  deposit  with  the  Treasurer,  sub- 
ject to  the  order  of  the  Comptroller*  of  the  Currency,  $65,826.40, 
which  sum  would  seem  to  be  due  to  the  United  States  as  divi- 
dends declared  on  a  valid  claim^  unless  (1)  the  claim  can  and  should  he 
a^udged  by  the  /Secretary  of  the  Treasury  as  having  been  paid  by  the 
$94,000  taken  from  the  First  National  Bank  of  New  Orleans  and  deposited 
with  the  assistant  treasurer  of  the  United  States;  OR,  (2)  the  Secretary 
can  now  and  should  adjudge  that  the  bank  or  the  receiver  has  a  valid  claim 
against  the  United  States  to  refund  the  $94,000,  which  should  be  set  off 
against  or  deemed  payment  of  the  $65,82(5.40  dividends  due  the  United 
States, 

I. — The  Secretary  cannot  adjudge  any  part  of  the  claim  of  the  United 
States  against  the  bank  ($188,075.47)  as  having  been  paid  by  the  de- 
posit with  the  assistant  treasurer  of  the  $94,000. 

1.  Assuming  that  the  Secretary  has  authority  to  judge,  the  evidence 
shows  conclusively  that  the  $94,000  was  taken  in  payment  of  checks  on 
the  bank,  and  not  on  the  claim  of  $188,075.47,  which  was  not  finally 
adjudicated  in  court,  and  did  not  exist  in  favor  of  the  United  States* 
until  after  the  $94,000  was  appropriated.  The  Secretary  cannot  declare 
as  fact  a  matter  which  he  knows  is  not  so. 

2.  Neither  the  receiver  nor  the  Comptroller  of  the  Currency  ever 
treated  the  $94,000  as  paid  on  the  claim  of  $188,075.47.  Up  to  May 
11, 1880,  no  claim  was  made  for  any  refund  of  this  $94,000;  which  had 
been  always  until  then  treated  by  the  receiver  and  Comptroller  of  the 
Currency  as  properly  applied,  else  dividends  could  not  have  been  de- 
clared and  paid  as  they  were. 

3.  No  law  has  given  the  Secretary  of  the  Treasury  power  to  adjudge 
in  the  manner  stated,  nor  in  the  matter,  except  to  so  execute  the  law 


Digitized  by  VjOOQIC 


AlUnoihg  Off-set  from  Dividends  due — Receiver's  Case^  (Second.)  131 

as  to  secure  payment  to  the  Treasury  of  money  due  the  United  States. 
(Eev.  Stats.,  161,  248,  &c.;  U.  S.  vs.  Adams,  7  WaU.,  463.) 

II. — The  Secretary  cannot  adjudge  that  the  bank  or  the  receiver  has 
a  valid  claim  against  the  United  States  to  refund  the  $94,000. 

1.  Assuming  that  the  Secretary  has  power  to  judge,  he  cannot  de- 
cide as  requeisted,  because,  on  the  evidence^  there  is  no  valid  claim.  (Re- 
ceiver's case,  1  Lawrence,  Compt.  Dec,  362.) 

2.  The  claim  is  barred  by  the  statute  of  limitations,  which  ho  execu- 
tive officer  has  a  right  to  waive.  (Id.;  6  Op.  Att.-Gen.,  314.)  The  Sec- 
retary cannot  consent  tQ  do  what  would  be  unlawful. 

3.  The  immediate  predecessor  in  office  of  the  present  Secretary  of  the 
Treasury  approved  the  opinion  of  the  First  Comptroller  in  this  case, 
and  in  the  usual  form  directed  the  $65,826.40  to  be  covered  into  the 
Treasury. 

As  the  late  Secretary  did  not  ask  the  Comptroller  to  reconsider  the 
case,  it  is  now  to  be  deemed  res  adjitdicata.  (2  Op.  Att.-Geu.,  8;  4  Op., 
356;  5  Op.,  125, 664;  10  Op.,  259;  12  Op.,  358,  388;  13  Op.,  456;  15  Op., 
315,  350,  423;  U.  S.  vs.  Bank  of  Metropolis,  15  Pet.,  302;  Wood's  case, 
1  Lawrence,  Compt.  Dec,  9;  Police  case.  Id.,  70.) 

4.  No  law  has  authorized  the  Secretary  *^  to  consider  and  allow  the 
credit  demanded.''  The  Comptroller  of  the  Currency  alleges  that  the 
Secretary  "is  authorized  to  do  [so]  by  section  236,  Revised  Statutes.'' 

That  section  provides  that — 

"AU  claims  and  demands  whatever  by  the  United  States  or  against 
them,  and  all  accounts  whatever  in  which  the  United  States  are  con- 
cerned, either  as  debtors  or  as  creditors,  shall  be  settled  and  adjusted 
in  the  Department  of  the  Treasury." 

The  words  "  in  the  Department  of  the  Treasury"  do  not  mean  by  the 
Secretary  of  the  Treasury. 

Other  sections  of  the  statutes  show  who  are  the  officers  authorized 
to  settle  and  adjust  claims.     (Rev.  Stats.,  269,  277.) 

5.  If  the  claim  were  to  be  allowed  by  the  First  Auditor,  and  certified 
by  the  First  Comptroller,  it  could  not  be  paid  without  an  appropriation 
by  Congress.  The  Secretary  has  no  authority  to  apply  money  due  to 
the  Government,  as  the  dividend  of  $65,826.40  is,  in  paying  claims. 

The  Comptroller  of  the  Currency  alleges  that  by  law  it  is  his  duty  "  to 
pay  dividends  only  on  •  •  •  claims  "  of  whose  validity  and  amoun  t 
he  is  satisfied^  and  that  he  is  ^^not  at  all  satisfied  as  to  the  exact  amount 
due  the  Grovemment  as  a  creditor  of  the  bank." 

The  claim  of  the  Government,  $188,075.47,  was  admitted  as  a  valid 
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claim  in  1872,  if  not  some  years  sooner,  by  the  then  Comptroller  of  the 
Currency,  (the  immediate  predecessor,  in  office  of  the  present  Comp- 
troller,) who,  on  March  8, 1872,  paid  thereon  to  the  United  States  35 
per  cent,  as  a  dividend  from  the  assets  of  the  bank. 

From  May,  1867,  until  May,  1880,  a  period  of  thirteen  years,  neither 
the  receiver  of  the  bank,  the  two  Comptrollers  of  the  Currency  in 
office  during  that  time,  the  creditors  of  the  bank,  its  stockholders  or 
officers,  nor  any  other  person,  have  denied  the  justice  or  validity  of  the 
claim  of  the  Government. 

After  all  this,  when  the  Government  may  perhaps  have  lost  the  evi- 
dence by  which  it  could  maintain  its  rights  in  this  and  other  respects, 
it  must  be  held  that  the  Comptroller  of  the  Currency  now  in  office 
cannot  revoke  the  allowance,  made  by  his  predecessor,  of  the  claim  of 
the  Government  5  that  the  authority  to  allow  it,  having  been  exercised, 
i^  functus  offiMo;  and  that  all  parties  are  estopped  from  denying  the 
validity  of  the  claim.  (Fawcett  vs,  Laurie,  1  Drewry  &  Smale,  192; 
Bump's  Bankruptcy,  240;  In  re  Smith,  15  Nat.  Bankruptcy  Beg.,  97; 
In  re  Irwin,  3  Id.,  580;  In  re  Hoyt,  Id.,  55;  In  re  Miller,  1  N.  Y.  Leg. 
Obs.,  180;  Patten's  case,  7  Ct.  Cls.,  363;  Bank  of  Bethel  vs.  Pahquioque 
Bank,  14  Wall.,  401;  Morse  on  Banks  and  Banking,  134;  Kennedy  vs. 
Gibson,  8  Wall.,  505;  Casey  vs.  Galli,  94  U.  S.,  681;  2  Bouv.  Inst., 
nl382;  1  Dougl.,  407 a;  2  Exch.,  741;  1  M.  &  Gord.,  689;  Davis  vs. 
Bank  of  England,  2  Bing.,  393;  Coles  vs.  Bank  of  England,  10  Ad.  & 
Ell.,  437,  449;  10  Beav.,  491;  2  Camp.,  343;  7  Mass.  Eep.,  319;  Sug. 
Pow.,  32;  1  Tucker'a  Com.,  lib.  1,  ch.  8,  p.  92;  National  Bank  vs. 
Case,  99  U.  S.,  628;  Cooley,  Const.  Lim.,  622;  Clark  vs.  Buchanan,  2 
Minn.,  346;  33  N.  Y.,  603;  Elec.  Coll.  case,  1  Hughes,  C.  C,  588;  Seeley 
vs.  K  Y.  Nat.  Exchange  Bank,  4  Abb.  K  Y.,  61;  Wood's  case,  1  Law- 
rence, Compt.  Dec,  9;  Police  case.  Id.,  70.) 

The  sum  of  $65,826.40,  the  dividend  due  as  stated,  should  be  placed, 
to  the  credit  of  the  Treasurer  of  the  United  States. 

Treasury  Department, 

lirst  Comptroller's  Office,  April  4,  1881. 
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m  THE  MATTER  OF  THE  AUTHORITY  FOR  RENTING  BUILD- 
INGS FOR  GOVERNMENT  USE  IN  WASHINGTON  WITHOUT 
AN  APPROPRIATION  THEREFOR  IN  TERMS  BT  CONGRESS. 
GEOLOGICAL-SURVEY  CASE. 


1.  The  act  of  Jane  22, 1874,  (18  Stats.,  13:^,  144,)  prohibits  the  makiug  of  any  contract 

for  the  rent  of  any  building  in  Washington,  not  then  in  use  by  the  Government, 
"until  an  appropriation  therefor  shall  have  been  made  in  terms  by  Congress." 

2.  In  the  absence  of  a  general  restraining  statute,  the  appropriation  of  money  for  a 

specified  service  carries  generally  with  it  an  implied  authority  to  rent  the  build- 
ings necessary  for  that  service.  The  act  of  June  22,  1874,  operates  as  such  re- 
straining statute,  and  limits  such  authority  as  to  buildings  for  Government 
purposes  in  Washington. 

3.  The  acts  of  June  22,  1874,  (18  Stats.,  144;)  of  June  21,  1879,  (21  Stats.,  23,  28,  29;) 

and  of  June  16, 1880,  (21  Stats.,  259, 274, )  so  far  as  they  legislate  as  to  renting  of 
buildings,  and  make  appropriations  for  the  payment  of  rent,  afford  an  example 
for  the  proper  application  of  the  rule  that  statutes  in  pari  materid  are  to  be  con- 
strued as  if  parts  of  one  act,  each  one  of  which  parts  is,  if  its  words  will  fairly 
permit,  to  have  a  purpose  which  does  not  defeat  that  of  any  other. 

4.  Application  of  the  maxim,  Noscitnr  d  aociis, 

5.  Particular  provisions  of  appropriation  acts  are  not  to  be  construed  as  general 

legislation,  and  especially  not  as  running  beyond  the  fiscal  year  for  which  appro- 
priation ia  made,  unless  the  purpose  to  give  them  that  character  be  at  least 
reasonably  certain.  If  there  be  doubt,  and  the  purpose  of  the  words  employed 
can  be  fairly  satisfied  'by  construing  such  provisions  as  intended  to  be  in  force 
only  for  the  fiscal  year  for  which  appropriation  is  made,  they  should  be  so  con- 
strued. 

The  question  whether  the  Secretary  of  the  Interior  is  authorized  to 
mit  buildings  for  the  Geological-Survey  oflBce  for  the  fiscal  year  ending 
June  30,  1881,  which  were  not  in  use  by  the  Government  on  the  22d  of 
June,  1874,  is  submitted  to  the  First  Comptroller  for  his  opinion. 

Opinion  by  William  Lawrence,  First  Comptroller: 

There  is  no*  law  authorizing  the  Secretary  of  the  Interior  to  rent 
buildings  for  the  puq^ose  of  the  Geological  Survey,  nor  is  there  any 
appropriation  applicable  to  pay  such  rent,  unless  the  authority  and 
appropriation  therefor  can  be  inferred  or  implied  from  the  provisions 
of  the  acts  making  appropriations  for  the  service  of  the  Geological 
Siu'vey. 

The  legislative,  executive,  and  judicial  appropriation  a€t  of  June  21, 

1879,  (21  Stats.,  28,)  for  the  fiscal  year  ending  June  30,  1880,  after 

making  sundry'  ajipropriations,  provides  as  follows : 

"And  the  Secretary  of  the  Interior  is  hereby  authorized  to  rent  such 
buildings  as  may  be  necessary  from  time  to  time  for  the  purpose  of  the 
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census,  the  total  expenditure  not  to  exceed  twenty-five  thousand  dol- 
lars, to  be  paid  from  the  amount  authorized  to  be  expended  by  section 
twenty  of  act  of  March  third,  eighteen  hundred  and  seventy-nine, 
census  act,  [20  Stats.,  473;]  also  to  enable  him  to  provide  offices  for 
the  Geological  Survey,  and  offices  for  additional  accommodation  of 
pension  clerks,  tliree  thousand  dollars." 

The  ^'sundry  civil"  appropriation  act  of  June  16,  1880,  (21  Stat^., 
274,)  makes  appropriations  for  the  fiscal  year  ending  June  30,  1881, 
including  one  as  follows : 

"For  the  expenses  of  the  Geological  Survey,  and  the  classification 
of  the  public  lands  and  examination  of  the  geological  structure,  min- 
eral resources,  and  products  of  the  national  domain,  to  be  expended 
under  the  direction  of  the  Secretary  of  the  Interior,  one  hundred  and 
fifty  thousand  dollars." 

The  deficiency  appropriation  act  of  June  22,  1874,  (18  Stats.,  144,) 
after  making  sundry  appropriations,  provides  that  "♦  .  •  •  here- 
after no  conti\act  shall  be  made  for  the  rent  of  any  building,  or  part 
of  any  building,  in  Washington,  not  now  in  use  by  the  Government,  to 
be  used  for  the  purposes  of  the  Government  until  an  appropriation 
therefor  shall  have  been  made  in  terms  by  Congress." 

Congress  has  thus  rendered  it  unlawful,  by  the  prohibition  in  the  act 
of  June  22,  1874,  thereafter  to  make  any  contract  for  the  rent  of  any 
building,  or  part  thereof,  in  Washington,  not  then  in  use  by  the  Gov- 
ernment, to  be  used  for  the  purposes  of  the  Government,  "until  an  ap- 
l)ropriation  therefor  shall  have  been  made  in  terms  by  Congress."  The 
act  of  June.  16,  1880,  makes  an  appropriation  in  terms  sufficient,  in  the 
absence  of  any  restraining  law,  to  authorize  the  renting  of  buildings  and 
payment  therefor;  and  so  does  the  subsequent  appropriation  act  for  the 
same  purpose.  (21  Stats.,  451.)  These  acts,  hoNvever,  do  not  repeal 
the  restraining  provision  as  to  contracts  for  rent  of  buildings  in  the 
prior  act  of  June  22,  1874.  Such  repeal  can  arise  only  by  implication, 
and  it  is  a  rule  in  the  construction  of  statutes  that  repeals  by  impli- 
cation are  not  favored.  There  is  no  language  in  the  acts  cited  which 
can  be  construed  to  raise  a  necessary  implication  of  thelepeal  or  mod- 
ification of  the  restraining  provision  in  the  act  of  1874. 

All  the  provisions  cited  are  in  some  respects  on  the  same  subject; 
they  are  in  pari  materia ;  they  are  to  be  taken  together,  read,  and 
construed,  as  if  parts  of  one  law\  Bach  provision  is,  if  its  words  will 
permit,  to  be  so  construed  as  to  have  a  purpose  which  does  not  defeat 
that  of  the  others.  These  are  familiar  principles.  (Sedg.  Stat,  and 
Const.  L.,  209.)  When,  therefore,  the  appropriation  for  the  Geological 
Survey  is  "to  be  expended  under  the  direction  of  the  Secretary  of  the 
Interior,"  his  direction  is  subject  to  other  laws  which  remained  unre- 
pealed.   All  appropriations  are  expended  under  the  direction  of  offi- 
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cers  of  the  Government,  bnt  sncli  officers  are  not,  on  that  account, 
released  from  all  legal  restraint  in  making  the  expenditures. 

The  act  of  June  21, 1879,  gave  authority  to  rent  offices  for  the  Geo- 
logical Survey  for  the  fiscal  year  1880.  It  excepted  from  the  operation 
of  the  prohibition  in  the  act  of  June  22, 1874,  contracts  for  the  rent  of 
buildings  for  use  "  from  time  to  time"  for  the  purpose  of  the  census.  It 
also  excepted  therefrom  contracts  for  the  rental  of  "offices  for  the  Geo- 
loi^'ical  Survey;"  not,  however,  contracts  made  "from  time  to  time," 
bat  contracts  for  the  service  of  the  fiscal  year  1880,  only.  The  author- 
ity to  rent  "offices  for  the  Geological  Surv^ey,  and  offices  for  additional 
accommodation  of  pension  clerks,"  which  is  given  by  the  act  of  1879,  is 
limited  to  the  fiscal  year  1880. 

The  act  is  to  be  interpreted  in  accordance  with  the  maxim,  Noscitur 
a  sociis.  The  provision  above  quoted  authorizes  the  Secretary  of  the 
Interior  to  rent  buildings  for  the  purpose  of  the  census  ^^from  time  to 
timeP  This  shows  that  it  applied  to  the  then  current  year,  and  also  to 
others  thereafter.  The  words  "  from  time  to  time"  would  have  been 
uimecessarj^  if  they  did  not  apply  to  subsequent  years.  But  in  the 
iiex£  clause,  as  to  the  Geological  Survey  and  pension  clerks,  these  words 
are  omitted. 

Congress  could  not  have  failed  to  see  that  the  emphatic  language  of 
the  act  of  1874,  requiring  an  appropriation  in  terms  as  the  only  suffi- 
cient authority  for  entering  into  contracts  for  the  renting  of  additional 
buildings,  was  designed  to  be  so  imperative  as  to  demand  clear,  if  not 
emphatic,  words  to  constitute  an  exception  to  its  prohibition,  or  to 
operate  as  a  repeal  thereof. 

Xo  exception  is  made  in  the  act  of  June  16,  1880,  in  respect  to  con- 
tracts for  the  rental  of  offices  or  buildings  for  the  Geological  Survey 
fur  the  fiscal  year  1881.  It  does  not  "in  terms"  make  any  appropria- 
tion for  that  object;  hence  there  is  no  authority  to  enter  into  such  a 
contract. 

This  conclusion  is  strengthened  by  the  fact  that  all  the  acts  cited 
are  appropriation  acts.  Particular  provisions  in  these  acts  are  not  to 
be  construed  as  constituting  general  legislation,  unless  it  be  reasonably 
certain  that  the  legislature  so  intended.  If  there  be  doubt,  and  the 
purpose  of  the  words  employed  in  the  statute  can  be  fairly  satisfied  by 
construing  them  as  referring  only  to  the  appropriation  for  the  fiscal 
year  covered  by  the  act,  they  should  be  so  construed. 

The  question  submitted  for  the  Comptroller's  opinion  is  answered  in 
the  negative. 

Tbe)Lsuey  Department, 

First  Comptroller's  Office^  April  5,  1881. 
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* 

IN  THE  MATTER  OF  REQUESTING  AN  ADVANCE  OF  MONEY, 
OUT  OF  THE  APPROPRIATION  FOR  SWAMP  LANDS,  TO  A 
CLERK  DETAILED  TO  MAKE  INVESTIGATIONS  THERE- 
UNDER, UPON  A  BOND  CONDITIONED  FOR  FAITHFUL 
DISCHARGE  OF  DUTY  AS  SUCH  INVESTIGATOR-SWAMP- 
LAND CASE. 


1.  The  appropriation  of  money  for  a  stated  purpose  gives  to  the  officer  charged  with 

the  execution  of  the  purpose  implied  authority  to  make^  by  special  agents, 
any  investigations  necessary  to  a  proper  discharge  of  such  duty. 

2.  The  officer  may  pay  to  such  agents,  out  of  the  appropriation,  a  reasonable  compen- 

sation and  the  necessary  expenses  incurred  by  them. 

3.  A  clerk  in  a  Department  may  be  assigned  to  make  such  investigation,  and  may  be 

paid,  out  of  the  appropriation  for  the  purpose  to  which  the  service  is  incident, 
his  proper  expenses;  but  no  compensation  other  than  his  salary  as  clerk  can  be 
allowed  to  him. 

4.  No  money  can  be  advanced  to  him  on  a  bond  conditioned  for  the  faithful  discharge 

of  his  duties  as  an  agent  to  make  investigations. 

5.  The  hea<l  of  the  Department  may  appoint  as  special  disbursing  agent  the  clerk 

detailed  to  make  tho  investigation,  who  must  in  such  event  give  bond  <is  a  dis- 
bursing agent  before  any  money  can  be  advanced  to  him;  and  after  such  ad- 
vance, render  an  account  of  his  disbursements,  to  be  settled  in  the  Treasury 
Department. 

Under  the  act  of  Congress  of  March  2,  1855,  (10  Stats.,  ch.  147,  sec. 
2,  pp.  634,  635,)  as  extended  by  the  act  of  March  3,  1857,  (11  Stats.,  ch.  * 
117,  p.  251;  Kev.  Stats.,  2482,  2483,  2484,)  the  States  respectively  are 
authorized  to  make  proof  before  the  Commissioner  of  the  Greneml  Land 
OflQce  that  any  of  the  lands  purchased  within  such  State  from  the  United 
States  by  any  person  prior  to  March  2,  1855,  were  "swamp-lauds," 
within  the  meaning  of  the  act  of  September  28,  1850,  (9  Stats.,  ch.  .84, 
p.  619;)  and  therefore  the  purchase-money  shall  be  paid  over  to  the 
State  wherein  said  lands  are  situate.* 

The  act  of  June  16,  1880,  (21  Stats.,  259,  273,)  appropriates  money, 
among  other  purposes — 

"For  the  settlement  of  claims  for  swamp  lands,  and  swamp  land  in- 
demnity, fifteen  thousand  dollars." 

To  carry  into  effect  the  object  of  this  appropriation,  the  Commis- 
sioner of  the  General  Land  Office  detailed  a  clerk  from  his  office  in  the 
Interior  Department  to  proceed  to  Illinois  for  the  puri)ose  of  making 
necessary  investigations,  and  directed  that  the  clerk  be  paid,  out  of 


•  For  the  regulations  as  to  the  proof  required,  vide  post,  140. 
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this  appropriation^  $100  per  month,  together  with  his  actual  and  neces* 
sary  expenses  during  the  time  so  detailed. 

The  Secretary  of  the  Interior  made,  April  5,  1880,  requisition  on  the 
Secretary  of  the  Treasury'  for  an  advance  of  $400  out  of  said  ajipropria- 
tion,  to  be  disbursed  by  said  clerk,  described  therein  as  an  agent  to 
make  investigations  under  the  acts  above  referred  to.  This  agent  pre- 
sented a  bond,  executed  with  sureties,  for  the  faithful  discharge  of  his 
duties  as  such  agent  to  make  investigations, 

Tlie  First  Comptroller  is  called  upon  to  determine  whether  the  action 
taken  was  authorized,  and  whether  said  bond  is  suiiicientto  justify  the 
advance  of  public  money  to  such  clerk  as  disbursing  agent 


Decision  by  William  LAWTtENCE,  First  Comptroller  : 

The  act  of  June  16,  1880,  (21  Stats.,  273,)  appropriating  money  "for 
the  settlement  of  claims  for  swamp  lands,^'  gives,  by  implication,  to  the 
oflScers  charged  with  the  duty  of  executing  the  law  authority  to  appoint 
an  agent  to  make  the  requisite  investigations,  and  to  pay  him  reasonable 
compensation  and  expenses  out  of  the  appropriation.  "It  is  a  general 
principle  of  law,  in  the  construction  of  all  powers  of  this  sort,  that  where 
the  end  is  required  the  appropriate  means  are  given."  (U.  S.  vs,  Bailey, 
9  Pet,  255;  Insi>ectors'  case,  1  Lawrence,  Oompt.  Dec,  201;  Bender's 
case,  Id.y  317;  E.veleth's  case,  ante,  20;  4  Op.  Att.-Gen.,  248;  Eev. 
Stats.,  3681;  5  Stats.,  533,  sec.  25;  Minis  vs.  IT.  S.,  15  Pet.,  445.) 

It  is  competent  to  assign  a  clerk  in  the  Department  of  the  Interior 
to  make  such  investigations  as  that  now  under  consideration.  If  it 
were  res  integra,  it  might  well  be  questioned  whether  such  an  assign- 
ment would  be  warranted  on  a  close  construction  of  the  laws;  but  the 
established  practice  has  decided  the  question  favorably  to  the  existence 
'»f  the  authority  here  exercised.  (Be v.  Stats.,  183;  U.  S.  vs.  McCall^ 
Gilp.,  571;  Xeilson  vs.  Lagow,  12  How.,  107;  U.  S.  vs.  Jones,  18  How.^ 
»2:  U.  S.  vs.  Macdaniel,  7  Pet.,  1;  U.  S.  vs.  Ripley,  Id.,  18;  U.  S.  vs. 
Fillebrown,  Id.,  28;  Gratiot  vs.  H.  S.,  15  Pet.,  336,  •371;  Inspectors^ 
ca.se,  1  Lawrence,  Compt.  Dec.,  206;  Bender's  case.  Id.,  317;  Eveletli's 
case,  ante,  20.) 

A  clerk  in  the  Int-erior  Department  assigned  to  duty,  as  such 
special  agent,  cannot  receive  any  compensation  as  such  agent;  but 
his  reasonable  and  necessary  expenses  may  be  paid  out  of  the  appro- 
priation made  for  the  purpose  to  which  the  service  is  incident.  He  will> 
however,  be  entitled  to  his  salary  as  a  clerk  while  so  engaged.  (Bev. 
Stats.,  170, 1763,  1764,  1765;  18  Stats.,  109,  sec.  3;  Herndon's  case,  I 
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Lawrence,  Compt  Dec.,  45;  Bender's  case,  Id.j  317;  Evans's  case,  ante, 
I ;  Randolph's  case,  ant^,  12 ;  Eveleth's  case,  ante,  20.) 

In  a  letter  to  the  Secretary  of  War,  September  21,  1843,  Attorney- 
General  i^elgon  discussed  the  question  whether,  under  the  act  of  August 
26,  1842,  (5  Stats.,  533,  sec.  25,)  the  Secretary  of  War  had  authority  to 
appoint  an  agent  or  commissioner  to  make  an  investigation,  and  whether 
there  must  be  a  specific  appropriation  providing  compensation  for  the 
services.  The  Attorney-General  held  (4  Op.,  248)  thjit  the  Executive 
Department,  being  charged  with  the  duty  of  seeing  that  the  laws  are 
faithfully  executed,  has  authority  to  appoint  commissioners  and  agents 
to  make  investigations  required  by  acts  of  Congress;  but  that  it  cannot 
pay  them  for  their  services  except  from  an  appropriation  for  that  pur- 
pose, for  the  general  terms  of  an  appropriation  law  should  always  he 
interpreted  in  subordination  to  the  limitations  imposed  by  existing  and 
qualifying  enactments.  Even  if  it  be  conceded  that  this  opinion  was 
correct  on  the  facts  presented,  it  does  not  follow  that  the  compensation 
and  expenses  of  a  clerk  acting  as  an  agent  in  making  investigations  of 
the  character  direct/cd  by  the  Commissioner  of  the  General  Land  Office 
cannot  be  paid  until  a  specific  appropriation  has  been  made  therefor. 

Section  3G81  of  the  Revised  Statutes  (act  August  26,  1842,  sec.  25; 
5  Stats.,  533)  prohibits  payment  of  "any  account  or  charge  whatever, 
growing  out 'of,  or  in  any  way  connected  with,  any  commission  or 
inquiry,  except  courts-martial  or  courts  of  inquiry  in  the  military  or 
naval  service  ♦  ♦  ♦  until  special  appropriations  shall  have  been 
made  by  law  to  pay  such  accounts  and  charges."  There  is  an  excep- 
tion which  is  not  material  to  the  present  case. 

On  September  19,  1843,  the  Secretiiry  of  War  addressed  a  letter  to 
the  Attorney-General,  in  which  the  former  said:  "A  citizen  has  pre- 
ferred to  this  Department  certiiin  charges  against  persons  engaged  in 
trade  among  the  Indian  tribes  which  incidentally  tend  to  implicate 
persons  employed  by  the  Government  ♦  •  ♦  in  carrying  on  her 
relations  and  intercourse  with  those  tribes.  I  deem  these  charges  of  so 
serious  a  character  as  to  require  an  investigation  •  ♦  ♦  and  render 
the  appointment  of  a  special  agent  or  commissioner  necessary."  He 
then  says  the  act  of  March  3,  1843,  which  "provides  for  the  payment 
of  the  contingencies  of  the  Indian  Department,  has  heretofore  been 
considered  as  covering  any  necessary  expenses  for  similar  exigencies.** 

It  was  upon  this  letter  that  the  opinion  of  the  Attorney-General  was 
given.  The  agent  now  in  question  can  be  appointed  if  an  investiga- 
tion is  indispensable  or  reasonably  necessary.  It  should  not  be  held, 
when  such  investigations  are  necessary  to  the  proper  execution  of 
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the  object,  that  Congress  by  a  general  appropriation  act  gives  no 
incidental  authority  to  appoint  agents,  and  makes  no  provision  for 
tlieir  payment  unless  such  act  or  some  other  i^tatute  specially  appro- 
priates for  it.  The  investigation  proposed  by  the  Secretary  of  War 
was  not  of  the  character  of  that  now  under  consideration.  It  rehited  to 
charges  of  a  serious  character  against  Government  employes.  The 
statute,  in  prohibiting  payment  of  expenses  growing  out  of  *'any  com- 
mission or  inquiry,''  shows  that,  but  for  the  exception  made,  military 
and  naval  courts-martial  and  courts  of  inquiry  would  have  been  in- 
eluded.  The  word  commission  is  one  of  equivocal  meaning.  It  is  used 
either  to  denote  a  trust  or  authority  exercised,  or  the  instrument  by 
which  the  authority 'is  exercised,  or  the  persons  by  whom  the  trust  or 
authority  is  exercised.  (The  King  vs.  Dudman,  4  Barn.  &  C,  854.) 
Ui)ou  the  maxim,  Koscitur  a  sodis^  there  would  be  some  force  in  saying 
that  the  prohibition  in  the  act  of  1842  applied  to  commissions  or  similar 
boihes  of  inquiry  in  the  civil  service.  Upon  the  same  maxim  the 
"inquiry"  mentioned  in  the  statute  may  be  an  alternative  form  of  de- 
fining a  commission,  or,  at  least,  of  describing  a  similar  body.  It  may 
be  that  the  expenses  of  a  single  agent  charged  with  the  duties  for  the 
civil  service  simUar  in  character  to  those  of  a  court-martial  would  fall 
within  the  prohibition  of  the  statute. 

Even  though  the  prohibition  applied  to  an  agent  charged  with  the 
dnty  of  investigating  official  misconduct,  or  delinquency  of  employes 
specifically  authorized  by  law,  it  would  be  embarrassing  and  highly 
prejudicial  to  the  public  service  to  hold  that  the  head  of  a  Department 
charged  with  the  duty  of  executing  an  appropriation  act,  and  with 
clearly  recognized  implied  powers  and  discretionary  authority  there- 
under, could  not  pay  out  of  such  appropriation  for  the  services  of  an 
agent  sent  to  examine  the  character  and  progress  of  the  work,  and  the 
skill  of  those  charged  with  its  performance.  A  denial  of  the  right  to 
pay  for  necessary  services  and  expenses  is  practically  a  defeat  of  the 
power  to  make  examinations.  Section  3681  of  the  Revised  Statutes 
should  not  be  so  construed  as  to  effect  such  defeat.  Its  language  is 
not  so  clear  or  imperative  as  to  require  it  to  be  so  construed.  The 
maxim,  quando  lex  aliquid  alieui  coneedit^  conceditur  et  id  sine  quo  res 
ipsa  esse  non  potest,  lays  down  the  principle  applicable  to  the  case  of 
necessary  investigations. 

No  public  money  can  be  advanced  on  the  requisition ;  because  the 
clerk  was  not  appointed  as,  and  the  bond  offered  by  him  is  not  the  bond 
of,  a  disbursing  agent  (Rev.  Stats.,  3648 ;  Ex  parte  Randolph,  2  Brock., 
447 ;  U.  S.  vs.  Smith,  8  Wall.,  587.)    The  Secretary  of  the  Interior  may. 
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however,  appoint  as  special  disbursing  agent  the  clerk  who  has  been 
detailed  to  make  the  investigation.  In  such  case,  the  clerk  must  giN'<* 
bond  as  a  disbursing  agent  before  any  public  money  can  be  advanced 
to  him ;  and  he  will  be  required  to  render  an  account  of  the  disburse- 
ments Tinder  such  bond,  to  be  settled  in  the  Department  of  the  Treasury. 
(Rev.  Stats.,  161,  176,  183,  236,  250,  3614,  3622,  3623,  3624;  6  Op.  Att.- 
Gen.,  24.) 

A  strict  compliance  with  these  requirements  is  important.  The  prin- 
ciple which  they  involve  is  applicable  to  all  Departments  and  brandies 
of  the  Government.  To  allow  departures  from  it  would  -tend  to  the 
establishment  of  precedents  fraught  with  danger,  and  to  a  general  re- 
laxation of  the  strict  practice  which  should  govern  all  advances  ami 
disbursements  of  the  public  moneys. 

The  bond  presented  not  being  the  bond  of  a  disbursing  agent,  no 
money  can  be  advanced  on  the  aforesaid  requisition  of  the  Secretary 
of  the  Interior. 

Treasury  Departivient, 

First  Comptroller's  Office,  April  6,  1881. 


Rules  and  Regulations.    (Anfe,  136.) 

Department  ok  the  Interior, 

General  Land  Office, 
JVanhington^  D.  C,  AuguBi  12,  le?'?. 

In  order  to  dispose  of  the  claims  for  iDdeniDity  provided  for  by  the  act  of  Congress 
approved  March  2, 1855,  entitled  *'An  act  for  the  reliQf  of  purchasers  and  locators  of 
swamp  and  overflowed  lands,"  which  act  was  extended  by  the  act  of  March  3,  1857, 
(as  revised,  now  sections  2482,  2483,  and  2484  of  the  Revised  Statutes  of  the  Uuited 
•  States,)  the  following  rules  and  regulations  in  regard  to  the  *'dne  proof"  to  be  made 
to  the  Commissioner  of  tlie  General  Land  OfiBce,  under  the  second  section  of  said  lirst- 
mentioned  act,  (as  revised,  now  section  2482,  Revised  Statutes  of  the  United  States,) 
in  order  to  obtain  the  indemnity  aforesaid,  are  adopted: 

The  governor,  or  other  duly  authoriz«»d  officer  or  agent,  of  the  State  claiming  in- 
demnity, will  be  recjuired  to  furnish  this  office  with  a  list  of  the  lands  for  which  in- 
demnity is  claimed.  As  soon  as  practicable  after  the  receipt  of  this  list  an  agent  iviU 
he  appointed  to  make  an  examination  in  the  field  of  each  of  the  tracts  therein  described, 
and  secure  such  reliable  information  as  to  the  character  thereof  as  can  be  obtainctl 
from  personal  examination  and  observation,  and  by  inquiry  of  the  owner  or  resident 
thereon,  if  any  there  be,  and  of  i)er8on8  residing  in  the  vicinity  having  personal 
knowledge  of  the  past  and  present  charact<ir  of  the  land.  Upon  the  completion  of 
this  examination  at  least  thirty  days'  notice  will  be  given  the  State,  or  claimants 
under  the  State,  of  the  time  and  place  when  and  where  testimony  will  be  receive*! 
touching  the  character  of  the  lauds  described  in  the  list  filed  in  this  office. 

At  the  times  and  places  thus  fixed  the  agent  of  this  office  will  attend  for  the  pur- 
pose of  examining  witneases  and  adopting  such  other  measures  as  may  be  necessary 
to  protect  the  interests  of  the  Government. 

The  evidence  offered  by  the  State,  or  it«  agent,  as  to  the  character  of  the  lan<l, 
must  be  the  testimony  of  at  least  tw^o  respectable  and  disinterested  persons  who  have 
personal  and  exact  knowledge  of  the  condition  of  the  land  during  a  aeries  of  years 
extending  to  the  date  of  the  swamp  grant,  (September  28,  1850.) 

Where  the  testimony  of  witnesses  having  a  knowledge  of  the  condition  of  the  laiul 
at  the  date  of  the  grant  cannot  be  obtained,  the  evidence  of  at  least  two  respectable 
and  disinterested  {)er8ons,  who  have  a  knowledge  of  the  land  during  a  series  of  years 
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extending  as  near  to  the  date  of  the  grant  as  possible,  may  be  presented;  but  before 
preaenting  this  secondary  evidence  the  State  agent  should  file  his  own  affidavit  setting 
lortb  fully  and  satisfacterily  the  reasons  for  the  faihire  to  present  the  testimony  of 
the  first-mentioned  class  of  witnesses,  and  also  setting  forth  that  the  witnesses  whose 
testimony  he  offers  have  the  best  knowledge  of  the  land  extending  nearest  te  Sep- 
tember ^,  1850,  of  any  that  can  bo  obtained. 

The  testimony  of  each  witness  should  not  only  show  that  at  the  time  when  he  first 
knew  the  land  the  greater  part  of  each  forty-acre  tract,  or  other  smallest  legal  sub- 
division, was  swamp  or  overflowed  within  the  meaning  of  the  grant,  but  it  must  be 
full  and  explicit  on  the  following  points: 

The  cause  of  the  swampy  character  or  overflow,  with  the  time  of  the  year  and  the 
len^h  of  time  such  was  the  condition  of  the  laud,  and  how  much  or  what  proportion 
of  the  tract  was  thus  rendered  unfit  for  cultivation  in  its  natural  condition ; 

The  nature  and  extent  of  the  means  necessary  to  reclaim  the  laud; 

The  kinds  of  timber,  plants,  shrubs^  grasses,  &c.,  growing  on  the  land,  and  whether 
or  not  plowing  and  the  removal  of  timber  or  other  natural  growth  would  not  have 
caused  the  land  to  l>ecorae  dry  ^nough  for  cultivation  without  ditching,  draining,  or 
protection  from  overflow; 

The  namcis  of  water-courses,  lakes,  &c.,  on  or  near  the  land,  with  a  description  of 
the  aizt*  of  the  same,  and,  where  not  on  the  tract,  the  direction  and  distance  from  it; 

The  general  character  of  adjacent  and  surrounding  lands; 

ITie  present  condition  of  the  land,  and  in  case  any  changes  have  taken  place  within 
the  knowledge  4)f  the  witnesses  the  nature  aud  cause  of  such  changes,  with  a  full 
deHcriptiou  of  such  artificial  means  of  reclamation  as  have  had  any  effect  on  the 
character  of  the  land,  and  all  other  facts  known  to  the  witnesses  which  may  tend  te 
show  the  true  condition  of  the  land. 

The  witnesses  should  bo  re([uired  te  state  facts,  not  opinions,  and  their  testimony 
should  be  as  full  and  complete  as  to  everv  fact  within  their  knowledge  as  if  it  were 
needed  to  establish  the  character  of  the  land  to  the  satisfaction  of  a  judge  or  jury. 

Kx  parte  afiklavits  will  not  be  considered,  aud  all  testimony  must  be  tiiken  in  the 
presence  of  the  agent  of  this  office. 

Depositions  may  be  taken  before  any  officer  authorized  by  law  to  administer  oaths  : 
provided,  that  if  taken  before  an  officer  other  than  the  clerk  of  a  court  of  record 
naving  a  seal,  the  official  character  of  such  t)fficer  shall  be  established  by  the  certifi- 
cate of  the  clerk  of  the  proper  court  of  record  under  the  official  seal  thereof. 

In  all  cases  the  disinterestedness  of  the  witnesses  must  be  established  under  oath, 
and  the  credibility  of  the  Nvitnesses  must  be  certified  to  by  the  officer  takiug  the 
depositions,  or  established  by  the  oath  of  witnesses  to  whose  credibility  he  certifies. 

In  cases  where  the  agent  of  this  office  shall  be  satisfied,  from  the  previous  exami- 
nation in  the  field,  that  any  tract  or  tracts  are  of  the  character  contemplnted  by  the 
swamp  grant,  the  testimony  of  two  witnesses  as  above  mentioned  will  be  tleemed 
sufiBcient  proof;  but  in  cases  where  said  agent  shall  not  be  so  satisfied  from  the  pre- 
vious examination  in  the  field,  he  will  take  measures  to  secure  such  additional  evi- 
dence as  may  be  necessary  to  fully  determine  the  character  of  the  land,  by  obtaining 
the  testimony  of  the  owner  or  occupant  of  the  land,  or,  if  those  persons  have  testified, 
other  well-informed  persons  residing  in  the  vicinity  of  the  land,  allowing  the  agent 
of  the  State  full  opportunity  to  cross-examine  such  witnesses  should  he  desire  to 
do  so. 

If  the  agent  of  this  office  shall  be  in  doubt  as  to  the  amount  of  a  particular  tract 
which  is  swampy  or  overflowed,  he  will  have  a  survey  and  plat  made  of  the  tract  by 
•  competent  surveyor,  in  order  that  the  exact  aniount  of  swampy  or  overflowed  land 
in  the  tract  may  be  shown. 

After  the  testimony  is  taken  the  agent  will  make  a  full  report  to  this  office  upon 
«ach  of  the  tracts  upon  which  testimony  is  taken,  together  with  his  opinion  as  to  the 
real  character  of  each  of  said  tracts. 

These  regulations  will  supersede  all  former  regulations;  but  cases  where  proof 
has  heretofore  been  taken  and  filed  in  this  office  will  be  examined  and  determiued 
Qpon  such  proof,  if  it  is  found  to  be  in  strict  accordance  with  the  regulations  exist- 
ing at  the  time  of  taking  the  same. 

J.  A.  WILLIAMSON, 
•  Commi8$ioner. 

Dkpabtment  of  the  Interior, 

August  20,  1878. 

Approved : 

A.  Bbll, 

AoHng  Secretary. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  TREASURER 
OF  THE  UNITED  STATES  TO  ISSUE  DUPLICATE  OF  DRAFT 
WITHHELD  BY  FORMER  ATTORNEY  FROM  PAYEE -DI 
OESNOLA'SOASE.  

1.  Disbursing  officers,  who  are  such  merely,  (not  including  the  Treasurer  of  the 

United  States,)  pay  dues  from  the  Government  either  in  money  or  by  checks. 
The  authority  of  the  Treasurer,  in  the  absence  of  express  statutory  provision, 
to  issue,  in  proper  cases  and  as  a  means  of  executing  the  duties  of  his  office, 
duplicates  of  lost  drafts  in  order  to  make  payment  of  claims  for  which  war- 
rants have  issued,  is  fully  supported  both  by  inference  of  law  and  by  com- 
mercial usage. 

2.  The  Government,  in  making  payments,  adopts  many  usages  of  business  men  and 

banking-houses;  and  the  principles  underlying  and  regulating  such  usages  are 
recognized  as  applicable  to  governmental  transactions,  except  4n  so  far  as  they 
may  be  in  conflict  with  public  policy  or  the  sovereignty  of  the  national  power, 
or  as  they  are  controlled  by  statutory  enactments. 

3.  If  a  draft  be  lost  or  rendered  inaccessible  to  the  rightful  owner  without  his  fault, 

and  especially  if  the  loss  or  inaccessibility  has  been  caused  by  an  officer  of  the 
Treasury  having  charge  of  the  direction,  issuance,  or  delivery  of  the  same,  the 
duty,  nevertheless,  remains  to  make  payment  of  the  amount  for  which  the  draft 
was  issued. 

4.  Executive  officers,  as  agents  of  the  Government,  will,  in  proper  cases,  do  that 

which,  in  similar  circumstances,  courts  would  compel  private  parties  to  do. 

5.  Section  3646  of  the  Revised  Statutes  simply  regulates  and  limits  an  authority  to 

issue  duplicates  of  lost  checks^  which  existed  before  there  was  any  statutory 
provision  on  the  subject.  Similarly,  as  to  drafts  wrongfully  withheld,  e.  g,,  by 
former  attorneys  from  the  payees  thereof,  the  authority  also  existed  to  issue 
duplicates,  or  to  make  payments  without  them. 

6.  Public  policy  puts  all  Government  checks  and  drafts  on  the  footing  of  paper  not 

designed  to  circulate  as  currency  or  a  medium  of  exchange,  but  to  be  consid- 
ered as  overdue  after  the  earliest  practicable  period  or  date  of  presentment. 

7.  An  indorsee  of  a  Government  check  or  draft  payable  to  order  is,  if  he  does  not 

receive  it  within  a  reasonable  time  after  its  date,  chargeable  with  notice  of  all 
objections  to  its  payment. 

8.  The  drawer  of  a  check  or  draft  is  released  from  liability  only  when  delay  in  pre- 

senting it  has  resulted  in  loss  to  him. 

9.  A  bond  of  idemnity,  the  form  of  which  is  prescribed  by  the  Treasury  Depart- 

ment, is  required  before  a  duplicate  draft  will  be  delivered;  and  evidence  sub- 
stantially as  in  applications  for  duplicates  of  lost  Government  bonds  is  alsa 
required. 

10.  The  Treasurer  may,  where  a  draft  is  withheld  by  a  former  agent  or  attorney  from 
the  payee  and  the  Treasurer,  and  thus  rendered  inaccessible,  issue  a  duplicate 
draft,  either  for  his  own  or  the  payee's  convenience  ;  or  he  may  pay  the  money 
directly  to  the  latter,  taking  a  receipt  therefor,  indorsed  on  the  warrant. 
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11.  When  there  is  no  lien  on  the  fund  or  money  in  the  Treasury  for  the  payment  of 

a  claim,  there  can  be  no  lien  on  the  draft  issaed  for  payment ;  and  there  can  be 
no  lien  on  the  fund,  because  the  poseesaion  necessary  to  support  it  is  wanting. 

12.  The  principle  of  public  policy  which  ascribes  impeccability  to  the  Grovemment, 

and  exempts  it  from  statutes  of  limitation,  interest-statutes,  suit,  and  the 
rules  governing  persons,  applies  to  the  instrumentalities  by  which  the  fiscal 
operations  of  the  Government  are  carried  on ;  and  these  cannot  be  embarassed 
or  impeded  by  the  recognition  of  implied  liens. 

13.  The  right  to  hold  a  draft  indefinitely j  e,  ^.,  as  a  means  of  compelling  the  payee  to 

make  compensation  for  services,  cannot  exist;  because  such  retention  of 
the  draft  would  be  in  contravention  of  the  letter,  purpose,  and  policy  of  the 
law. 

14.  The  Court  of  Claims  is  without  power  to  adjudicate  upon  merely  equitable 

rights ;  and,  by  analogy,  the  executive  branch  of  the  Government  is  without 
such  power. 

15.  The  Treasurer  cannot  be  required  to  pay  money  in  any  other  mode  than  that 

directed  by  law.  The  Government  reserves  a  sovereign  control  over  the 
money  and  all  its  incidents  and  instrumentalities  until  it  is  paid  in  such  mode. 

16.  The  Treasurer's  duty  is  merely  to  pay,  by  draft  or  money,  the  amount  specified 

in  the  warrant  to  the  person  named  therein ;  and  no  notice  of  lien  or  equitable 
claim  on  the  draft  or  money  will  be  recognized  by  him. 

17.  No  lien,  in  its  technical  sense,  in  favor  of  a  claimant's  attorney,  can  attach  to 

money,  drafts,  or  papers  in  the  possession  of  the  Government,  because  of  the 
impracticability  of  making  it  available. 

18.  The  courts  have  no  authority  to  interpose  any  obstacle  to  the  payment  by  the 

Treasury  of  a  draft  to  the  payee  or  his  indorsee. 

19.  Consideration  of  the  subject  of  limitation  and  absence  of  jurisdiction  of  the 

courts  over  executive  powers  and  duties ;  and  of  attorney's  lien  in  ordinary 
cases  between  individuals,  and  the  means  of  enforcing  it. 

20.  The  lien  of  an  attorney  has  grown  up  by  the  usage  and  practice  of  courts,  in 

which  only  it  can  be  enforced.  Executive  departments  are  not  clothed  with 
power  to  make  it  effectual,  or  to  ascertain  its  extent,  &c.;  such  power  being 
judicial,  not  executive. 

21.  The  judicial  attributes  of   lion  in  favor  of  attorneys,  arising  from  services  in 

judicial  proceedings,  cannot  spring  from  services  relating  to  executive  func- 
tions. An  attorney  who  has  possession  of  a  Treasury  draft  has  no  technical 
lien  thereon  for  services  rendered  in  procuring  it ;  and,  as  between  the  Gov- 
ernment and  the  payecf,  he  has  no  remedy  either  at  law  or  in  equity. 

22.  When  a  claim  upon  the  United  States  is  assigned  conformably  to  the  provisions 

of  section  3477  of  the  Revised  Statutes,  the  rights  of  the  assignee,  to  the  full 
extent  of  the  assignment,  will  be  recognized  and  protected  by  the  Treasury 
Department. 

A  private  act  of  Congress,  approved  March  2, 1881,  "  for  the  relief 
of  Louis  P.  Di  Cesaola,  late  consul  at  Cyprus,"  directs  the  Secretary  of 


Digitized  by  VjOOQIC 


144  First  Comptroller's  OficCj  Treasury  Department. 

the  Treasury  to  p^y  him  $5,500,  in  reimbursement  of  the  official  ex- 
penses of  his  consulate.  (House  Eeps.,  Nos.  202  and  279, 2d  Sess.  46th 
Congress,  February  11  and  February  20,  1880.)  On  March  12, 1881,  an 
account  in  favor  of  Di  Cesnola  was  stated  by  the  Fifth  Auditor,  and  a 
balance  certified  by  the  First  Comptroller,  on  which  a  warrant,  No. 
519,  on  the  Treasurer  of  the  United  States,  authorizing  payment  in 
favor  of  Di  Cesnola,  was  issued.  (Rev.  Stats.,  248.)  On  this  warrant, 
for  the  purpose  of  making  payment,  the  Treasurer  issued  a  draft,  as 
follows : 

n"b^0G8  \  ^  DiplomaUc  Warrant,  |  No.  519. 

"  Treasury  of  the  United  States, 

"  Washington^  D.  0.,  March  12,  1881. 

"  Pay  to  the  order  of  Louis  P.  Di  Cesnola,  late  consul,  five  thousand 
five  hundred  dollars. 

"Eegistered  March  12,  1881. 

"W.  P.  TlTCOMB, 

»^  Assistant  Register  of  the  Treasury. 


a 


To  Treasurer  U.  S.,         )  "James  Gilfillan, 

*' $5,500.      Washington,  D.  G.    )       "  Treasurer  of  the  United  States.^ 

The  draft  was  delivered  by  the  Treasurer  to  a  party  who  claimed  to 
be  the  agent  and  attorney  of  Di  Cesnola,  and  authorized  as  such  to 
receive  it,  and  who  now  refuses  to  deliver  it  either  to  Di  Cesnola  or  to 
the  Treasurer  of  the  United  States.  This  party  had  been  the  attorney 
of  Di  Cesnola  before  a  committee  of  Congress  at  a  session  previous  to  that 
at  which  the  relief  bill  was  passed ;  and  a  letter  from  Di  Cesnola  to  him, 
on  file  in  the  office  of  the  Fifth  Auditor,  referred  to  him  as  attorney  in  the 
matter  pending  in  Congress.  This  letter  was  supposed  by  the  Auditor 
to  authorize  the  delivery  of  the  draft  by  the  Treasurer  to  the  attorney, 
though  it  did  not  in  terms  so  declare.  There  was  no  formal  power  of 
attorney.  It  seems  that  the  attorney  wa«  employed  and  fuUy  paid  for 
his  services  so  rendered,  though  he  insists  that  his  services  were  con- 
tinued, and  that  other  compensation  is  due.  March  6,  1881,  a  letter 
was  written,  on  behalf  of  Di  Cesnola,  to  the  First  Comptroller,  saying: 
^*  I  am  advised  by  General  Di  Cesnola,  whose*  bill  I  championed,  that 
some  one  makes  claim  on  it.  Whoever  it  is,  don't  allow  anything  to  be 
done  till  the  real  beneficiary  makes  a  new  power  of  attorney  or  advises 
you.'' 

This  was  by  the  proper  clerk  referred  to  the  chief  of  the  division  of 
miscellaneous  accounts  in  the  First  Comptroller's  office,  through  which 
division  all  the  papers  would  have  passed,  if  the  claim  had  been,  as  sap- 
posed,  under  the  miscellaneous-appropriation  act;  but  as  it  reliated 
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to  the  diplomatic  service,  it  passed  through  another  division,  and  so  the 
direction  given  as  to  the  delivery  of  the  draft  on  the  statement  of  the 
Fifth  Auditor,  was  left  unchanged  and  carried  into  the  warrant. 

On  March  28, 1881,  Di  Cesnola  applied  to  the  Treasurer  of  the  United 
States  for  the  issue  of  a  duplicate  of  tbe  draft  referred  to,  (Eev.  Stats., 
3646,)  and  the  application  is  by  that  officer  referred  to  the  First  Comp- 
troller for  decision  as  to  the  i-espective  rights  thereunder. 

Nathaniel  Wilson  appeared  for  Di  Cesnola  and  submitted  an  argu- 
ment, an  abstract  of  which  is  as  follows:  The  party  to  whom  the  draft 
was  delivered  had  no  ''letter  of  attorney,"  as  required  by  Department 
circular  No.  130,  of  October  10,  1876.  He  did  not  prosecute  the  claim 
be/of  e  the  Department,  The  circular  only  relates  to  attorneys  in  cases 
"adjudicated  in  this  Department."  He  only  had  a  letter  in  relation  to 
the  claim  before  Congress,  addressed  to  him  by  Di  Cesnola,  giving  no 
authority  to  receive  a  draft  or  to  represent  the  latter  in  the  Department. 
It  is  claimed  that  notice  by  letter  was  sent  on  behalf  of  Di  Cesnola  to 
the  office  of  the  First  Comptroller  directing  that  the  draft  should  not 
be  delivered  to  this  party. 

If  he  even  has  a  claim  for  services,  he  can  have  no  lien  on  the  draft, 
because  the  draft  was  not  delivered  to  him  "with  the  express  or  implied 
assent  of  the  party  against  whom  it  is  asserted."  (Storj^  on  Agency, 
sec  361;  Wharton,  Agency,  sec.  823;  McPherson  vs.  Cox,  6  Otto,  404.) 

The  ser\ices  rendered  could  not  give  a  lien.  (Trist  vs.  Child,  21 
Wall,  441.) 

The  evidence  also  shows  he  has  been  paid  in  full. 

Hon.  William  Penn  Clarice^  for  the  attorney  holding  the  draft,  made 
an  argument  and  presented  a  brief  maintaining  tliat  the  attorney  had 
a  lien  on  the  draft  for  services,  and  that  the  rights  in  controversy  could 
be  settled  only  by  the  courts,  as  the  United  States  has  no  interest 
therein;  that  the  application  for  a  duplicate  draft  is  without  precedent 
and  without  warrant  in  law,  since  the  original  is  not  lost  nor  destroyed ; 
that  the  issuance  of  the  draft  is  payment  in  law,  and  the  power  of  the 
Treasury  officials  is  functus  officio.  (Kev.  Stats.,  305.)  To  issue  another 
draft  would  be  double  payment.     (Rev.  Stats.,  3646,  3647.) 


Decision  by  William  Lawrence,  First  Comptroller : 

The  First  Comptroller  is  required  to  decide  the  questions  involved  in 
this  case  because,  in  the  settlement  of  the  accounts  of  the  Treasurer  of 
the  United  States,  he  must  decide  all  questions  affecting  the  validity  of 
the  vouchers  produced  by  the  Treasurer  in  evidence  of  payment  of 
warrants.     (Rev.  Stats.  305,  311.) 

The  usual  practice  as  to  the  delivery  of  drafts  is  this:  If  there  be 
evidence  on  file  of  the  authority  of  an  attorney  or  other  person  to  re- 
ceive a  draft,  the  Auditor,  in  his  statement  of  the  account,  makes  a 
memorandum  thereon,  importing  that  the  draft  is  to  be  sent  to  the  care 
of  such  attorney.  A  copy  of  the  Auditor's  statement  accompanies  the 
H.  Ex.  Doc.  219 10 
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warrant  to  the  Treasurer,  who  delivers  the  draft  according  to  the 
memorandum,  taking  the  receipt  of  the  attorney  or  agent  therefor  on 
the  warrant.*    This  was  done  in  the  case  of  Di  Cesnola. 

If  there  be  a  contest  between  different  attorneys  as  to  the  right  to 
receive  a  draft,  the  matter  is  submitted  to  the  Comptroller  who  certi- 
fied the  balance  on  which  the  warrant  was  issued,  and  he  renders  his 
decision  thereon. 

The  n\ode  of  payment  by  drafts  is  fully  authorized.  (Rev.  Stats.,  300, 
306,  307,  308,  3477,  3593,  3644,  3645,  3646,  3647,  4046,  4765,  5208, 5413, 
5414,  5495,  5496;  Draft  case,  1  Lawrence,  Compt.  Dec,  11;  Khawn's 
case,  Id.j  109 ;  Moyer'a  case.  Id.,  116.) 

Dues  from  the  Government  are  paid  in  various  modes: 

I. — Disbursing  oflBcers,  who  are  such  merely,  (not  including  the  Treas- 
urer of  the  United  States,)  pay  in  money  or  by  checks.  (Rev.  Stats., 
3620,  3651;  McKnight  vs.  U.  S.,  13  Ct.  Cls.,  204;  Moyer's  case,  1  Law- 
rence, Compt  Dec,  127.)  Most  of  such  oflBcer;  are  by  law  authorized 
to  issue  duplicates  for  checks  not  exceeding  one  thousand  dollars  each, 
after  six  months  and  within  three  years  from  the  date  of  the  loss  of  the 
originals.    (Rev.  Stats.,  3646.)    The  mode  of  relief  provided  by  the 


*Upon  this  subject  see  the  following  circulars: 

Delivery  of  Drafts  to  Claimants  and  Attorneys. 

T»^««,^^fS?v«  fio  (  Treasury  Department, 

""ISS^S^".'  oSice^  \  Washington,  D.  C,  July  10,  1«80. 

Hereafter  the  accounting  oflBcers  will  decide  what  persons  as  attorneys  or  claim- 
ants are  entitled  to  receive  drafts  under  the  rules  of  the  Department.  This  practice 
will  prevent  the  delay  occasioned  by  sending  the  papers  to  tne  Secretary  or  Assistant 
Secretary  for  such  decision. 

H.  F.  FRENCH, 

AcHng  Secretary. 


In  relation  to  Powers  of  Attorney, 

1P76.  ) 

D»'i»nrtineiit  No.  130.     >  ^  ^ 

VnnnnlDivirionNo.^.)  TREASURY  DEPARTMENT,  October  10 j  1876. 

The  order  of  the  Department  of  April  16, 1875,  relating  to  powers  of  attorney,  is 
hereby  revoked,  and  the  following  adopted  in  lieu  thereof: 

In  every  case  to  be  finally  adjudicated  in  this  Department,  the  attorney  shall  pre- 
sent a  letter  of  attorney  from  tne  claimant  to  prosecute  the  case,  and  shall  be  re- 
garded as  the  attorney  in  such  case,  with  the  right  to  receive  any  draft  therein.  The 
claimant  may  change  his  attorney  at  any  time,  with  the  consent  of  the  proper  officers 
of  the  Department. 

In  cases  certified  for  payment  by  the  Court  of  Claims,  or  by  any  commission  created 
by  Congress,  the  persons  certified  by  said  court  or  commission  as  the  attorneys  of 
record  shall  be  regarded  as  such  by  the  Department,  and  be  entitled  to  receive  all 
drafts  in  such  cases. 

In  all  cases  draft-s  for  claims  will  be  made  to  the  order  of  the  claimant,  and  will 
be  delivered  to  the  proper  attorney,  according  to  this  order. 

The  Secretary  reserves  the  right  in  all  cases  to  make  such  special  orders  as  may 
be  proper. 

LOT  M.  MORRILL, 

Secretary. 
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statute  must  be  deemed  the  only  one  authorized  in  case  of  the  loss  of 
such  originals;  and  hence,  in  cases  not  within  the  statute,  no  duplicate 
checks  can  be  issued  by  these  officers.  The  maxim  applies,  Expressio 
unius  est  exclusio  alterim.  The  act  of  April  19, 1871,  (17  Stats.,  4;  Eev. 
Stats.,  4770,)  authorized  the  issuance  of  duplicates  for  lost  checks  in 
payment  of  pensions;  but  this  authority  was  revoked  by  act  of  Febni- 
ary  27,  1877,  (19  Stats.,  262.) 

This  general  provision  is  not  applicable  to  checks  for  the  payment  of 
interest  on  registered  Government  bonds.  In  one  sense  these  are 
cheqks  of  a  disbursing  officer;  but  the  Secretary  of  the  Treasury,  pur- 
suant to  his  authority  to  execute  the  loan  laws  and  make  "regulations" 
thereunder,  has  provided  for  tiie  issue  of  duplicates  of  lost  interest- 
checks,  "after  forty- five  days  have  elapsed  from  the  date  of  the 
original."  This  regulation  in  terms  applies  only  to  the  funded  loan  of 
1891;  but  in  practice  it  is  applied  to  all  the  funded  loans.  (Rhawn's 
case,  1  Lawrence,  Compt.  Dec,  109 ;  McKnight  vs.  U.  S.,  13  Ct.  Cls., 
305;  s.  c,  98  U.  S.,  179.)  There  is  no  express  provision  by  statute  for 
the  issue  of  duplicates  of  drafts  which,  as  in  this  case,  are  drawn  by 
the  Treasurer  of  the  United  States,  pursuant  to  warrants  drawn  in 
favor  of  payees.  The  Treasurer's  authority  to  issue  such  duplicates 
in  proper  cases,  as  a  means  of  executing  the  duties  of  his  office,  is 
fully  supported  both  by  inference  of  law  and  by  commercial  usage. 
The  Government,  in  making  payments,  necessarily  adopts  many  usages 
of  business-men  and  banking-houses;  and  the  principles  underlying 
and  regulating  such  usages  are  recognized  as  applicable  to  govern- 
mental transactions,  except  in  so  far  as  they  may  be  in  contiict  with 
public  policy  or  the  sovereignty  of  the  national  power,  or  as  they 
are  controlled  by  statutory  enactments.  (Richey's  case,  1  Lawrence, 
CJompt.  Dec.,  109,  n.;  Bank  of  the  United  States  vs.  U.  S.,  2  How.,  711; 
McKnight  vs.  U.  S.,  98  U.  S.,  179;  s.  0.,  13  Gt.  Cls.,  305,  306.) 

The  Treasurer  is  by  law  required  to  pay  parties  named  in  warrants 
properly  drawn  on  him.  { Etev.  Stats.,  248, 305.)  A  draft  for  thatpurpose 
is  not  a  payment — it  is  only  a  means  of  effecting  payment ;  it  is  not  money. 
(Draft  case,  1  Lawrence,  Compt.  Dec.,  2  L.)  If  a  draft  be  lost  or  rendered 
inaccessible  to  the  rightful  owner  without  his  fault,  and  especially  if 
the  loss  or  inaccessibility  has  been  caused  by  an  officer  of  the  Treasury 
having  charge  of  the  direction,  issuance,  or  delivery  of  the  same,  the 
duty  nevertheless  remains  to  make  paymsnt.  Whatever  is  necessary 
to  the  performance  of  this  duty  is  not  merely  an  incidental  power  of 
the  Treasurer,  but  a  part  of  the  authority  expressly  given  him  by  law. 
(Eev.  Stats.,  248,  305;  Inspectors'  case,  1  Lawrence,  Oompt.  Dec.,  201; 
Bender's  case,  W.,  317.) 
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When  a  check  or  draft  is  lost,  the  duty  to  give  a  da[)licate,  on  proper 
evidence,  at  the  proper  time,  upon  sufficient  iDdemnity  being  offered,  is 
one  which,  as  between  private  persons,  courts  will  enforce.  (2  Daniel, 
Xeg.  Inst.,  sees.  1164, 1474;  Thomson  on  Bills,  Wilson's  ed.,  204;  Morse 
on  Banks  and  Banking,  2d  ed.,  256, 370;  Chitty,  Bills,  13  Am.  ed.,  [263J 
2i)9;  2  Parsons,  Notes  and  Bills,  262,  note  i;  Byles  on  Bills,  Sharswood's 
ed.,  [366]  544;  Edwards  on  Bills,  304;  Rhodes  vs,  Morse,  14  Jur.,  8O0; 
Taylor  vs.  Scrivens,  1  Beav.,  571;  Walmsley  vs.  Child,  1  Ves.,  sr.,  346, 
347;  Leftley  vs.  Mills,  4  T.  R.,  170;  2  Camp.,  215;  Powell  vs.  Monnier, 
1  Atk.,  613;  Johns  vs.  Mason,  9  Hare,  29;  Penny  vs.  Penny,  Id.^  39; 
Eccles  vs.  Cheyne,  /d.,  2L5.)  Neither  the  Government  nor  any  of  its 
officers  can  be  sued  in  court  for  the  purpose  of  requiring  the  issue  of 
a  duplicate  draft.  But  executive  officers,  as  agents  of  the  Government, 
will,  in  proper  cases,  do  without  suit  that  which,  in  similar  circum 
stances,  courts  would  compel  private  parties  to  do.  The  Government  is 
in  theory  impeccable,  and  should  be  so  in  practice.  The  fact  that  sec- 
tion 3646  of  the  Revised  Statutes  authorizes  mere  disbursing  officers  to 
issue  duplicates  of  lost  checks^  cannot  be  a  valid  objection  to  the  authority 
of  the  Treasurer  to  issue  a  duplicate  of  a  lost,  destroyed,  or  unavailable 
draft.  The  provisions  in  the  case  of  checks  are  authorizing  or  enahUntj 
in  their  form.  In  effect,  they  simply  regulate  and  limit  an  authority  t  > 
issue  duplicates  which  existed  before  there  was  any  statutory  provision 
on  the  subject.  Similarly,  as  to  drafts  like  that  now  in  question,  the 
authority  also  existed  to  issue  duplicates,  or  to  make  payments  without 
them.  In  the  absence  of  such  authority  it  would  not  be  possible  to 
perform  properly  the  duties  imposed  by  lawou  the  Treasurer.  It  woull 
be  unreasonable  to  suppose  that  Congress,  in  providing  for  paymeuts  by 
means  of  drafts,  intended  to  leave  the  Treasury  Department  without 
the  power  to  discharge  that  duty  efficiently. 

If  a  draft  be  issued  to  a  party,  and  by  accident  it  be  destroyed  in  tht- 
presence  of,  for  example,  the  Secretary  of  the  Treasury,  is  there  no 
authority  to  make  payment  to  the  payee  of  that  draft!  Is  the  Treasurer, 
in  the  face  of  the  statutory  requirement  to  make  payment,  absolved 
from  that  duty  by  the  circumstance  of  the  draft  being  destroyed! 
The  draft  is  not  payment  per  se;  it  is  only  an  order  to  make  payment ; 
and  if  it  pass  into  the  hands  of  a  person  having  no  claim  on  it,  is  the 
party  who  is  entitled  to  payment  without  all  remedy  against  such  an 
accident!  Is  the  payee  of  a  draft  without  remedy  in  case  of  its  loss? 
He  might,  it  is  true,  apply  to  Congress  for  relief,  which  that  body  could 
grant;  but  if  such  application  were  his  sole  means  of  obtaining  reUef, 
the  delay,  inconvenience,  and  hardship  to  him  would  be  very  great, 
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and  the  probable  expensiveness  of  the  proceeding  would  in  all  cases 
impair,  and  often  wholly  destroy,  the  valre  to  him  of  the  draft  as  an 
order  for  payment.  To  restrict  him  to  so  dilatory  a  method  of  collecting 
an  acknowledged  debt  would  involve  the  gravest  injustice  to  him,  and 
a  needless  addition  to  the  business  of  Congress;  and  to  deny  to  the 
Treasury  Department  the  power  to  afford  proper  relief  in  such  cases, 
is  to  deny  to  it  a  power  possessed  by  every  corporation  and  private 
citizen  in  the  liquidation  of  claims  and  debts.  Any  construction  of  the 
laws  which  would  operate  as  a  denial  of  such  a  proper  and  necessarj^ 
|M>wer  would,  if  applied  to  other  laws  under  which  it  acts,  often  render 
the  Treasury  Department  impotent  to  carry  out  some  of  the  most  im- 
{Kirtant  purposes  of  its  existence. 

If  it  be  objected  that  the  Treasury  Department  has  not  the  requisite 
fsicilities  for  taking  testimony  in  respect  to  such  matters,  it  is  sufficient 
to  reply,  that  vastly  more  imx)ortant  and  difficult  questions  are  daily 
decided  under  its  powers  and  agencies  for  the  determination  of  the 
rights  of  claimants.  No  court  can  give  relief  in  the  case  of  a  lost 
Treasury  draft,  for  courts  have  no  jurisdiction  over  the  Government  or 
its  officers  in  such  a  matter. 

In  one  sense  the  draft  originally  issued  to  Di  Cesnola  is  not  lost.  If 
it  were  buried  at  a  known  spot  in  the  bottom  of  New  York  harbor,  it 
would  not  be  literally  lost;  but  if  inaccessible^  it  would,  for  all  practical 
purposes,  be  lost,  (Edwards,  Bills,  304,  306;  2  Daniel,  Neg.  Inst.,  sec. 
1467.)  The  latter  is  the  condition  of  the  draft  in  question ;  the  payee 
cannot  obtain  i)Ossession  of  it.  It  is  not  certain  that  replevin  could 
reach  it,  even  if  such  action  would  lie;  and  trover  or  other  action 
might  be  unavailing.  The  draft  is  now  so  far  lost  that  the  Treasurer 
is  fully  authorized  to  make  payment  without  its  presentment,  if  the 
party  holding  it  had  no  right  to  receive  it ;  and  it  is  decided,  on  the 
evidence  submitted,  that  he  had  no  such  right.  A  draft  payable  to 
onler,  and  not  indorsed,  may  be  lost  by  the  payee,  may  come  again  into 
his  possession  after  he  has  received  payment  on  a  duplicate,  and  be 
transferred  by  him  to  a  bond  fide  indorsee.  In  such  case  the  question 
may  arise.  How  long  after  date  of  the  draft  may  a  party  ttike  it  by  in- 
dorsement and  be  regarded  as  a  bona  fide  indorsee!  In  other  words, 
at  what  period  does  the  law  charge  an  indorsee  of  a  draft  with  notice 
of  objections  to  its  negotiation  t 

A  duplicate  draft  should  not  be  issued  until  such  period  has  elax)sed 
that  an  indorsee  of  the  original  would  be  chargeable  in  law  with  notice 
of  objections  to  its  payment;  otherwise,  the  original  might  be  indorsed 
to  a  bond  fide  holder  having  a  right,  on  the  principles  of  lex  mercatoria^ 
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to  payment.  If  the  duplicate  were  issued  before  such  lapse  of  time, 
the  Treasury  would  become  liable  to  make  double  payment;  and  u 
refusal  to  pay  the  bond  fide  indorsee  of  the  original  draft  would  be  a 
fraud  upon  him.  The  authorities  are  not  agreed  as  to  the  length  of 
time  necessary  to  charge  an  indorsee  with  notice.  It  will  depend  largely 
on  circumstances.  In  this  respect  there  is  a  difference  between  bills  of 
exchange  and  checks.  A  bill  of  exchange  is  designed  for  circulation;  a 
check,  for  immediate  payment.  (2  Daniel,  Neg.  Inst.,  sec.  1595 ;  Down 
vs.  nailing,  4  Bam.  &  C,  333.) 

A  series  of  transfers  of  a  check  cannot  prolong  the  liability  of  the 
drawer.  (2  Daniel,  Neg.  Inst.,  sec.  1595 ;  Story  on  Notes,  sees.  495,  49(); 
St.  John  vs.  Homans,  8  Mo.,  382;  Foster  vs.  Paulk,  41  Me.,  425;  Reid 
vs.  Reid,  11  Texas,  585;  Lilley  vs.  Miller,  3  Nott  &  McC,  257;  Brown 
vs.  Lusk,  4  Yerg.,  210;  Taylor  ?\y.  Young,  3  Watts,  343;  Barker  r«. 
Anderson,  21  Wend.,  372 ;  Cruger  vs.  Armstrong,  3  Johns.  Cas.,  5.) 

The  name  given  to  the  order  of  the  Treasurer  for  the  payment  <»f 
money  in  the  case  now  under  consideration  is  "draft,"  (Rev.  Stats.,  307, 
3593,  3644;)  that  given  the  order  drawn  bj'  other  disbursing  officers  is 
"check.''  (Rev.  Stats.,  306,  3646,  3647.)  Public  policy  puts  all  these 
checks  and  drafts  on  the  footing  of  paper  not  designed  to  circulate,  but 
to  be  considered  as  overdue  after  the  earliest  practicable  period  or  date 
of  presentment.  This  is  so,  ex  vi  termini,  as  to  cliecks,  and  it  is  so,  by 
statute,  as  to  drafts. 

The  Revised  Statutes  provide  as  follows: 

"  Sec.  3645.  It  sliall  be  the  duty  of  the  Secretary  of  the  Treasury  to 
issue  and  ]>ublish  regulations*  to  enforce  the  speedy  presentation  of  all 
Government  dralts  for  payment,  at  the  x)lace  where  payable,  and  to 
prescribe  the  time,  according  to  the  different  distances  of  the  deposita- 
ries from  the  seat  of  Government,  within  which  all  drafts  upon  theiiu 
respectively,  shall  be  presented  for  payment;  and,  in  default  of  such 
presentation,  to  direct  any  other  mode  and  place  of  payment  which  he 
may  deem  proper;  but,  in  all  these  regulations  and  directions,  it  shall 
be  his  duty  to  guard,  as  far  as  may  be,  against  those  drafts  being  used 
or  thrown  into  circulation  as  a  paper  currency  or  a  medium  of  exchange.'^ 

Under  this  provision",  in  the  absence  of  any  regulation  as  to  the  time 
of  presentment,  and  in  conformity  with  the  well-settled  principles  of 
the  law  of  notice,  it  must  be  held  that  an  indorsee  of  a  Governmeut 
check  or  draft  payable  to  order  is  chargeable  witli  notice  of  all  ohjec- 
tions  to  its  payment  if  he  does  not  receive  it  within  a  reasonable  time 
after  its  date.  What  is  a  reasonable  time  depends,  as  already  observed, 
on  circumstances.  A  check  or  draft  issued  at  Washington  for  a  party 
at  San  Francisco  will  not  be  regarded  as  overdue  until  aftef  it  could 

**  For  regulations  issaed  ander  this  provision,  see  post,  163,  164. 
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by  due  course  of  mail  reacli  its  destination,  and  be  presented  for  pay- 
ment in  the  ordinary  course  of  business ;  but  a  draft  issued  and  payable 
at  Washington,  intended,  as  in  the  case  of  Di  Cesiiola,  for  a  payee  in 
Xew  York  City,  would  be  considered  overdue  in  leas  time.  In  the 
present  case,  it  is  suflftcient  to  say  that  the  draft  issued  to  Di  Cesnola 
on  the  12th  of  March  may  now  be  fairly  considered  overdue.  A  party 
who  would  now  take  it  by  indorsement  would  undoubtedly  be  charge- 
able with  all  objections  tp  its  payment,  so  far  as  any  claim  on  the 
Government  is  concerned.  This  is  clear  upon  the  authorities.  (Clark 
w.  National  Metropolitan  Bank,  2  MacArthur,  Dist.  Col.  R.,  240; 
Morse  on  Banks  and  Banking,  2d  e<l.,  25(5,  260,  369 ;  2  Daniel,  Neg. 
Inst.,  sees.  1572,  1.588 ;  2  Parsons,  Notes  and  Bills,  71,  106 ;  Down  vs. 
Hailing,  4  Barn.  &  Cres.,  330;  Rothschild  vs.  Corney,  9  Id.,  389,  391 ; 
Ames  vs.  Meriam,  98  Mass.,  294;  Whistler  vs.  Forster,  14  C.  B.,  N.  S., 
248;  Ford  vs.  McClung,  5  W.  Va.,  156;  Little  i?«.  Phoenix  Bank,  2HiU, 
429;  Daniel  vs.  Kyle,  1  Kelly,  304;  5  Ga.,  304;  Harbeck  vs.  Craft,  4 
Duer,  129 ;  St.  John  vs.  Homans,  8  Mo.,  382 ;  Conroy  vs.  Warren,  3 
Johns.  Cas.,  259.) 

Tlie  law  of  the  place  where  a  bank-check  or  draft  is  payable  governs 
not  only  as  to  time,  but  as  to  the  mode  of  presentment  for  payment. 
(Bowen  vs.  Newell,  5  Sandf.,  326;  s.  c,  5  Duer,  584;  4  Seld.,  190;  3 
Kern..  290.)  A  bank-check  payable  ten  days  after  date  is  an  inland  bill 
of  exchange  if  payable  in  the  State.  (Bradley  vs.  Harrington,  5  Harr., 
Del.,  305.)  A  check  upon  a  bank  is,  until  accepted,  merely  an  order 
upon  the  bank.  The  latter  is  not  liable  upon  it,  and  it  may  be  revoked. 
(Schneider  vs.  Irving  Bank,  1  Daly,  500;  30  How.  Pr.,  190.  For  the 
rale  as  to  reasonable  time,  see  Bank  of  Columbia  vs.  Lawrence,  1  Pet., 
•KJ;  Bank  of  Alexandria  vs.  Swann,  9  Pet.,  45,  46;  Lenox  vs.  Eoberts, 
2  Wheat.,  373;  Hartford  Bank  vs.  Stedman,  3  Conn.,  489.)  It  has  been 
said  that  "if  the  bank  on  which  the  check  is  drawn  remains  solvent 
•  •  •  the  drawer  will  remain  bound  after  presentment  and  refusal 
of  payment,  although  many  months,  or  even  years,  have  elapsed  since 
the  check  was  drawn.''  (2  Daniel,  Neg.  Inst.,  sec.  1589;  Bell  vs, 
Alexander,  21  Grat.,  6;  Emery  vs.  Hobson,  62  Me.,  578;  Byles  on  Bills, 
Sharawootl's  ed.,  93,  [20;]  Stewart  vs.  Smith,  17  Ohio  St.,  86.) 

The  Government,  the  drawee  of  the  draft  to  Di  Cesnola,  has  not 
become  insolvent,  and  it  could  not,  on  the  ground  of  insolvency,  claim 
exemption  from  liability.  A  party  may  draw  a  check  to  his  own  order, 
and  on  himself,  and  in  such  case  he  never  can  avoid  liability  on  the 
ground  that  he  has  become  insolvent  since  the  check  was  drawn.  A 
drawer  of  a  check  or  draft  is  only  released  from  liability  when  the  delay 
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in  presenting  it  has  resulted  in  loss  to  him.  Having  the  right  to  give 
a  duplicate  check  in  a  proper  case,  the  drawer  would  sustain  a  loss  if 
the  duplicate  were  paid,  and  he  could  nevertheless  be  held  liable  for 
the  paj'meut  of  the  overdue  original  taken  by  an  indorsee.  But  he 
would  be  exempt  from  liability  for  the  payment  of  the  overdue  original, 
if  the  holder  were  guilty  of  laches  in  not  making  due  presentment.  If 
required  to  pay  a  second  time,  the  negligence  of  the  holder  would 
result  in  loss  to  the  drawer,  who  is  guilty  of  no  laches^  and  who  "is 
entitled  to  such  presentment  *  *  *  as  will  save  him  from  loss.'' 
(2  Daniel,  Neg.  Inst.,  sec.  1587.) 

A  bond  of  indemnity  to  the  United  States*  is  recjuired  before  a  dupli- 
cate draft  will  be  delivered;  and  the  form  of  such  bond  is  prescribed  by 
the  Department  of  the  Treasury.  (Moyer's  case,  1  Lawrence,  Compt. 
Dec,  131.)  Evidence  is  also  required  substantially  as  in  applications 
for  duplicates  of  lost  Government  bonds.t 

It  is  not  necessary  that  a  duplicate  draft  should  be  issued  to  Di 
Cesnola.  The  Treasurer  may  isvsue  such  duplicate,  either  for  his  own 
or  Di  Cesnola's  convenience;  or  he  may  pay  the  money  directly  to  the 
latter  and  require  his  receipt  therefor  indorsed  on  the  wan^ant;  which 
latter  course  may  be  advisable  in  this  case.  The  statute  provides  that  the 
Treasurer  '*  shall  take  receipts  for  all  moneys  paid  by  him."  (Rev. 
Stats.,  305.)  If  payment  in  money  be  made  directly  to  Di  Cesnoliv,  no 
court  will  be  interrupted  in  its  business  with  a  profitless  application 
for  an  injunction  (for  the  granting  of  which  there  is  no  authority)  to 
restrain  the  claimant  from  indorsing  the  draft  or  receiving  payment 
thereof. 

II. — Even  though  the  attorney  to  whom  the  draft  in  favor  of  Di  Ces- 
nola was  delivered  have  a  claim  against  the  latter  for  services,  he  \\^ 
(1)  no  lien  on  the  draft  which  will  prevent  the  issue  of  a  duplicate,  and 
he  can  (2)  in  no  way  assert  a  claim  agaiUvSt  it. 

(1.)  As  to  the  lien,  it  must  be  apparent  that  there  can  be  no  technical 
lien  of  an  attorney  or  agent  on  such  draft  a^  that  now  in  question  which 
can  prevent  th§  issue  of  a  duplicate,  because  it  is,  in  effect,  prohibited 
by  law. 

The  Revised  Statutes  provide  as  follows  : 

"  Sec.  3477.  All  transfers  and  assignments  made  of  an^^  claim  njwn  the 
United  States,  or  of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  ichatever  may  he  the  consideratum 
therefor^  and  all  powers  of  attorney,  orders,  or  other  authorities  fnr 

•For  a  form  proi^er  to  this  case,  see  post,  164. 

t  As  to  bondft,  sec  ^ev.  Stats.,  sees.  3702-3705;  and  "  regulations*' as  to  (lovernnient 
bonds,  for  which  see  1  Lawrence,  Compt.  Dec,  Appendix,  p.  560. 
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receiving  payment  of  any  such  claim,  or  of  any  x)art  or  share  thereof, 
shall  he  absolntely  null  and  void,  unless  they  are  freely  made  and  exe- 
cuted in  the  presence  of  at  least  two  attesting  witnesses,  after  the  allow- 
ance of  such  a  claim,  the  ascertainment  of  the  amount  due,  and  the  issu- 
ing of  a  warrant  for  the  payment  thereof.  Such  transfers,  assignments, 
and  ])owers  of  attorney,  must  recite  the  warrant  for  i)ayment,  and  must 
be  acknowledged  by  the  person  making  them,  before  an  officer  having 
authority  to  take  acknowledgments  of  deeds,  and  shall  be  certified  by 
the  officer;  and  it  must  appear  by  the  certificate  that  the  officer,  at  the 
time  of  the  acknowledgment,  read  and  fuU^'  explained  the  transfer, 
assignment,  or  warrant  of  attorney  to  the -person  acknowledging  the 
same." 

(As  to  the  mode  of  taking  acknowledgments,  see  section  1778.) 

The  Supreme  Court  has  held  that  the  words  of  this  provision  '*  em- 
brace ever^^  claim  against  the  United  States,  however  arising,  of  what- 
ever nature  it  may  be,  and  wherever  and  whenever  presented."  (U.  S. 
r«.Gini8,  95  U.  S.,  413;  Spofford  vs.  Kirk,  97  U.  S.,  488;  McKnight 
M.U.  S.,  98  U.  S.,  185;  s.  C,  13  Ct.  Cls.,  312;  Stow  vs.  U.  S.,  5  Ct. 
Cls.,  3G2;  Taylor's  case,  11  Op.  Att.-Gen.,  520;  Assignment  case,  16 
0]».,  261 ;  Saiford  &  Co.'s  case,  1  Lawrence,  Compt.  Dec,  287.) 

One  object  of  the  statute  is  to  prevent  any  delay- or  obstruction  in 
the  payment  of  claims  to  the  original  claimants,  and  another  is  to  save 
executive  officers  from  the  necessity  of  deciding  controverted  questions 
of  liens  or  assignments.  Long  before  the  enactment  of  this  statute,  it 
had  been  held  by  the  Supreme  Court  (U.  S.  vs.  Kobeson,  9  Pet,  325,) 
that,  in  the  absence  of  a  law  of  Congress  authorizing  the  assignment 
of  claims  on  the  United  States,  the  Treasury  Department  could  not 
s:ive  the  assignment  such  a  sanction  as  would  vest  in  the  assignee  a 
lejral  right. 

If  it  be  said  that  "a  lien  is  neither  o^jus  ad  rem  nor  a  jus  in  re,  but  a 
"<imple  right  of  retainer,"  (Meany  vs.  Head,  1  Mason,  C.  C,  319,)  and 
hence  no  assignment  of  any  i)art  of  the  claim  or  fund,  the  answer  is 
obvious,  that  a  lien  arises  by  contract,  express  or  implied.  In  this 
c;kse  a  lien  is  claimed  to  exist  by  implication  from  the  contract  of 
j^enice.  It  may  so  arise  as  between  attorney  and  client  in  cases  not 
affecting  the  Government;  but  the  purpose  of  the  statute  above  quoted 
is  to  prevent  all  contracts,  made  prior  to  the  issuing  of  a  warrant,  from 
diverting  in  any  way  the  payment  of  money  from  the  claimants.  As  no 
assignment  can  be  made  of  a  claim,  or  of  the  money  allowed  thereon, 
until  after  a  warrant  for  payment  issues,  and  then  only  by  com- 
pliance with  prescribed^ormalities,  it  is  difficult  to  perceive,  in  view 
of  the  purpose  of  the  statute,  how  any  right  to  a  lien  on  the  draft  can 
arise  prior  to  the  issuing  of  the  warrant;  and  it  is  not  pretended  in 
this  case  that  any  right  to  a  lien  arose  after  its  issue.    "  What  cannot 
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be  done  directly  from  defect  of  power  caunot  be  done  indirectly.'^ 
(Waymau  vs.  Southard,  10  Wheat.,  50.) 

If  a  lien  gives  a  right  in  equity  enforceable  by  foreclosure  or  other 
proceeding  in  rcw,  this  would,  in  efltect,  be  such  an  assignment  of  an 
interest  as  the  statute  in  express  terms  prohibits.  (Bristol's  case,  1 1 
Op.  Att.-Gen.,  7;  Brooke's  case,  12  Op.,  216.) 

(2.)  If  a  lien  may  exist,  with  a  right  to  hold  a  draft  against  the  payee 
until  a  claim  for  fees  be  paid  by  him,  such  right  '*  may  be  used  as  a 
defence  to  any  action  for  the  recovery  of  the  property."  (Story,  Agency, 
sec.  371;  3  Chit.  Com.  and  Manuf.,  55  L;  Meany  vs.  Head,  1  Mason, 
C.  C,  319;  The  Ship  Packet,  3  Id.,  334;  Green  vs.  Farmer,  4  Burr., 
2218;  2  Li  v.,  Agency,  103, 104,  ed.  1818;  Paley,  Agency,  by  Lloyd,  131; 
Scott  vs.  Franklin,  15  East,  428.)  Litigation  would  involve  delay  in  the 
payment  of  drafts,  and  might  impede  the  oi)eration8  of  the  Treasury 

Section  306  requires  all  moneys,  against  which  drafts  are  drawn, 
to  be  covered  into  the  Treasury,  after  the  expiration  of  three  years, 
"to  the  credit  of  the  parties  in  whose  favor  such  *  •  *  drafts 
*  *  •  ^vere  respectively  issued  or  to  the  persons  who  are  entitled  to 
receive  pay  therefor."  Section  308  provides  that  the  payee,  or  any  bona 
fide  holder  of  such  draft,  on  presenting  it  after  such  period  of  three 
years,  shall  be  entitled  to  have  it  paid  by  the  settlement  of  an  account, 
and  the  issuing  of  a  warrant  in  his  favor,  according  to  the  practice  in 
other  cases  of  authorized  and  liquidated  claims  against  the  United 
States.  (See  also  sections  307  and  3645.)  The  whole  policy  of  these 
sections  will  be  defeated  if  the  ordinary  incidents  of  a  technical  lien 
can  be  held  to  api)ly  to  a  Treasury  draft.  It  is  evident  that  Congress 
never  contemplated  the  attaching  of  a  technical  lien  to  any  of  the  in- 
strumentalities by  which  the  business  of  the  Government  is  transacted: 
it  has,  by  necessary  inference,  excluded  and  exempted  them  therefrom. 

The  secti(ms  cited  render  null  and  void  any  agreement  for  the  trans- 
fer or  assignment  of  an  interest  in  a  claim,  or  in  the  fund  for  its  pPr- 
ment,  whether  as  security  for  compensation  or  otherwise,  before  the 
issuing  of  a  warrant.  The  maxim  may  well  ax)ply,  that  no  man  ought 
to  be  i)ermitted  to  allege  his  own  misconduct  or  violation  of  law. 
(Davison  vs.  Franklin,  1  B.  &  Ad.,  142;  Flight  vs.  Salter,  Id.y  673;  12 
Op.  AttGen.,  216.) 

In  Trist  vs.  Child,  (21  Wall.,  441,)  it  appears  that  Trist,  having  a  claim 
against  the  United  States,  which  the  Executive  Department  had  not 
recognized,  made  an  agreement  with  Child  whereby  the  latter  was  to 
prosecute  it  before  Congress,  and  receive  for  his  services  twenty-five 
per  cent,  of  any  sum  authorized  to  be  paid  by  act  of  Congress,    The 
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act  of  April  20,  1870,  appropriated  $14,559  to  pay  the  claim.  Child 
demanded  the  stipulated  compeusation  for  his  services,  and  Trist  re- 
fusal payment.  The  Treasury  Department  hereon  suspended  payment 
of  the  claim.  Child  filed  a  bill  in  equity,  in  the  proper  court  in  the 
District  of  Columbia,  and  a  decree  was  made  that  Trist  should  pay 
Child  $3,639,  and  that  he  be  enjoined  from  receiving,  at  the  Treasury, 
any  of  the  money  appropriated  until  this  sum  was  paid.  On  appeal  iu 
tbe  Supreme  Court  of  the  United  States,  Mr.  Justice  Swayne,  delivering 
the  opinion  of  the  court,  said : 

*\The  bill  i)roceeds  upon  the  grounds  of  the  validity  of  the  original 
contract,  and  a  consequent  lien  in  favor  of  the  complainant  upon  the 
fand  appropriated.  ♦  ♦  *  Was  there,  in  any  view  of  the  case,  a 
lien  ? 

"It  is  well  settled  that  an  order  to  pay  a  debt  out  of  a  particular  fund 
belonging  to  the  debtor  gives  to  the  creditor  a  specific  equitable  lien 
ujKm  the  fund,  and  binds  it  in  the  hands  of  the  drawee.  (Yates  vs. 
Groves,!  Vesey,  jr., 280;  Lett  vs.  Morris,  4  Simons,  007;  Bradley  vs. 
IJoot,  5  Paige,  632;  2  Story's  Equity,  sec.  1047.)  A  part  of  the  partic- 
ular fund  may  be  assigned  by  an  order,  and  the  payee  may  enforce 
payment  of  the  amount  against  the  drawee.  (Field  vs.  The  Mayor,  2 
Selden,  179.)  But  a  mere  agreement  to  pay  out  of  such  fund  is  not 
sufficient.  Something  more  is  necessary.  There  must  be  an  appropri- 
ation of  the  fund  pro  tanto^  either  by  giving  an  order  or  by  transferring 
it  otherwise  in  such  a  manner  that  the  holder  is  authorized  to  pay  the 
amount  directly  to  the  creditor  without  the  further  intervention  of  the 
debtor.  (Wright  vs,  Ellison,  1  Wall.,  10 ;  Hoyt  vs.  Story,  3  Barb.,  204; 
Malcolm  vs.  Scott,  3  Hare,  39;  Rogers  vs.  Hosack,  18  Wend.,  319.) 

**  Viewing  the  subject  in  the  light  of  these  authorities,  we  are  brought 
to  tlie  conclusion  that  the  appellee  had  no  lien  upon  the  futid  here  iu 
qatvstiou.  The  understanding  between  •  •  •  Child  and  Trist  was 
a  ]>ersonal  agreement.  It  could  in  no  wise  produce  the  effect  insisted 
ainm.  For  a  breach  of  the  agreement,  the  remedy  was  at  law,  not  in 
equity,  and  the  defendant  had  a  constitutional  right  to  a  trial  by  jury. 
(Wright  vs.  Ellison,  1  Wall.,  10.)  If  there  was  no  lien,  there  was  no 
Jurisdiction  in  equity. 

"There  is  another  consideration  fatally  adverse  to  the  claim  of  a  lien. 
The  first  section  of  the  act  of  Congress  of  February  26,  1853,  [Rev. 
Stat8.,  .'^77,1  declares  that  all  transfers  of  an}"  \yAYt  of  any  claim  against 
the  United  States,  *or  of  any  interest  therein,  whether  absolute  or  con^ 
ditioual,  shall  be  absolutely  null  and  void,  unless  executed  in  the 
presence  of  at  lea«t  two  attesting  witnesses,  after  the  allowance  of  su<»li 
ilaim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  war- 
rant therefor.'  That  the  claim  set  up  in  the  bill  to  a  specific  part  of 
the  money  appropriated  is  within  this  statute  is  too  clear  to  admit  of 
doubt,    lib  would  be  a  waste  of  time  to  discuss  the  subject." 

The  bill  was  dismissed.  (See  Stow's  case,  5  Ct.  Cls.,  362;  Carver's 
case,  7  M,  499;  In  re  Paschal,  10  Wall.,  496.) 

K  there  can  be  no  lien  on  the  fund — the  money — it  is  difficult  to  per- 
ceive how  there  can  be  a  lien  on  the  draft  drawn  to  pay  a  warrant 
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authorizing  the  paymeut  of  the  money.  The  fund  is  the  principal  thing 
to  be  disposed  of.  The  draft  is  a  mere  incident,  (Draft  ease,  1  Law- 
rence, Comx)t.  Dec,  21.)  Its  character  cannot  depart  from  that  of  the 
principal.  If  the  principal  be  exempt  from  lien,  so  must  the  incident 
or  agency  to  reach  it.  Accesoritnn  non  ducitj  sed  sequitur  suum  principale, 
(Co.  Litt..  152  a,)  A  Treasury  draft  is  an  instrument  which  may  be  put 
into  circulation.  It  is  practically  an  equivalent  of  monej',  when  accepted 
in  liquidation  of  debts.  It  is,  by  such  acceptance,  transmuted  into 
money;  and  it  would  circulate  as  money  for  an  indefinite  period  did  not 
the  statutes  and  policy  of  the  Government  interpose  a  limit.  While  in 
circulation,  a  lien  on  the  draft  and  a  lien  on  the  money  would  be  one 
and  the  same  thing.  For  purposes  of  payment  or  circulation,  the  draft 
is,  in  eflfect,  money,  equally  \iith  bank  circulation.  But  so  long  as  tlie 
draft  does  not  come  into  the  hands  of  the  payee,  as  where  it  is  lost  or 
destroyed  in  transmission  to  him,  or  falls  into  the  hands  of  a  strang(»r 
who  improperly  detains  it,  it  may  be  treated  by  the  drawer  as  a  nullity; 
and  a  lien  on  such  a  draft  would  be  a  lien  upon  nothing.  There  canlKi 
no  lien  upon  moneys  in  the  Treasur3'  or  in  the  hands  of  the  disbursing? 
ofiieers  of  the  Government.  A  bank  has  a  general  lien  on  all  moneys 
and  funds  of  a  depositor  in  its  possession  for  the  balance  of  the  general 
account.  (Morse,  Hanks  and  Banking,  42.)  This  includes  a  lien  on 
any  business  i)aper  or  notes  or  bills  belonging  to  the  depositor  which 
have  been  intrusted  by  him  to  the  bank  for  collection.  ( Ex  parU  Pease, 
I  Rose,  232.)  But,  with  regard  to  such  paper,  there  is  something  more 
than  a  lien  in  favor  of  the  bank;  there  is  an  assignment  to  the  bank 
itself;  and  the  lien  is  on  the  fund  accruing  from  such  paper.  Suppose 
the  check  left  with  the  bank  were  not  indorsed  hy  a  payee,  could  the 
latter  be  compelled  to  assign  it?  It  might  be  a  mere  special  deposit 
for  safe  custody ;  and  on  such  deposits  there  is  no  lien.  ( Ex  parte  Eyn\ 
1  Phil.  Eq.  R.,  235;  Brandao  vs,  Harnett,  12  01.  &  F.,  809;  s.  C,  6  M. 
&  G.,630;  O'Connor  r«.  Majoribanks,4  Man.  &  G.,435 ;  Ex  parte  Hustler, 
3  Mad.,  117;  Neponset  Bank  vs,  Leland,  5  Met.,  259;  Wiishington  Bank 
VH,  Lewis,  22  Pick.,  24;  Bank  of  the  Metropolis  vs,  N.  E.  Bank,  1  How., 
234;  s.  r.,  6  Id,,  212;  17  Pet.,  174;  Davis  vs.  Browshear,  5  T.  R.,  4SS; 
Scott  vs,  Franklin,  15  East,  428;  1  Story,  Contracts,  sec.  181,  ed.  1850; 
Solomons  vs.  Bank  of  England,  13  East,  135,  n,  a,;  Anon.,  1  Salk.,  120, 
Case  5;  Miller  vs.  Race,  1  Burr.,  452.)  Neither  will  lien  attach  on 
securities  left  with  the  banker  by  mistake  or  casualty.  (Lucas  t?*.  Dor- 
rien,  7  Taunt.,  279;  Wylde  vs.  Radford,  33  L.  J.,  ch.  51.) 

If  the  lien  in  this  case  existed  merely  by  possession  of  the  draft 
and  not  on  the  fund  itself,  it  would  always  be  liable  to  be  defeated;  for. 
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as  lias  beep  shown,  the  Treasurer  may,  according  to  his  convenience, 
pay  money  on  a  warrant  without  the  issue  of  a  draft.  He  is  not  bound 
to  issue  a  draft  at  all;  and,  therefore,  a  lien,  dependent  on  the  contin- 
gency of  his  voluntarily  choosing  to  issue  it,  would  be  a  mere  shadow. 
It  is  the  fund  itself  which  constitutes  the  subject  of  a  lien,  if  the  latter 
could  attach  on  it.  If  a  lien  existed,  it  could  not,  after  proper  notice, 
be  defeated  either  by  the  issuance  or  non-issuance,  or  by  the  loss  or 
destniction  of  the  draft.  There  can  be  no  lien  on  the  fund,  for  the 
possession  necessary'  to  support  a  lien  is  wanting.  Until  the  money  is 
paid  out  of  the  Treasury  it  remains  in  the  possession  of  the  Government* 
It  is  said  in  Tyler  on  Usury,  (775 :) 

*'It  is  a  maxim  of  the  common  law,  Hhat  a  lien  never  takes  place 
without  an  express  law  to  authorize  it.'  And  another  rule,  not  less 
general,  is,  *that  liens  of  every  sort  are  regarded  with  a  jealous  eye, 
because  they  are  i)rejudicial  to  third  persons.'  It  is  for  this  reason 
tbat  they  are  never  implied.  It  is  always  necessary  that  there  should 
be  a  formal  obligation  executed  which  produces  a  conventional  lien,  or 
an  express  law  which  creates  a  legal  lien ;  otherwise  there  is  no  lien, 
nor  can  there  be  by  construction  or  implication.     Liens  are  stricti  jurisJ^ 

The  principle  of  public  policy  which  ascribes  impeccability  to  the 
Government,  and  exempts  it  from  statutes  of  limitation,  interest-stat- 
utes, suit,  and  the  rules  governing  persons,  applies  to  the  instrumental- 
ities by  which  the  fiscal  operations  of  the  Government  are  carried  on ; 
and  these  cannot  be  embarrassed  or  impeded  by  the  recognition  of 
implied  liens.    (Riche} 's  case,  1  Lawrence,  Compt.  Dec,  103.) 

In  this  particular  case  there  can  be  no  lieu,  even  if  the  attorney  hold- 
ing the  draft  has  a  valid  claim  for  services ;  because  it  passed  to  his 
bands  without  the  authority  of  the  payee  Treasury  Department  cir- 
cular ^o.  6,  dated  January  22,  1880,  referring  to  drafts,  says :  '*  The 
only  right  of  an  attorney  in  such  draft  is  a  lien  for  his  reasonable  fees 
in  the  prosecution  of  the  claim  out  of  which  it  issues."  (Meyers'  case, 
1  Lawrence,  Compt.  Dec,  136.)  This  circular  does  not  seem  to  have 
been  approved  by  the  First  Comptroller,  and  it  cannot  change  the 
statutes. 

The  right  to  hold  a  draft  indefinitely — for  example,  as  a  means  of 
compelling  the  payee  to  make  comi^ensation  for  services — cannot  exist, 
because  such  retention  of  the  draft  would  be  in  contravention  of  the 
letter,  puriiose,  and  policy  of  the  law.  (Rev.  Stats.,  306,  307,  308, 
1778,  3477,  3645.)  It  has  been  shown  that  the  issue  of  a  duplicate 
draft,  or  else  payment  in  money  when  the  original  draft  has  been  lost, 
is  a  duty  incumbent  on  the  Government.  There  can  be  no  obligation 
to  withhold  indefinitely  the  issue  of  a  duplicate  or  the  making  of 
payment,  in  order  to  aid  a  party  claiming  a  lien  5  because  there  is  no 
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law  which  either  gives  the  lien  or  commands  the  Treasurer  to  receive 
a  notice  of  any  claim  in  or  concerning  a  Treasury  draft  other  than 
that  of  the  payee  or  indorsee.  If  there  were  such  a  law,  it  would  em- 
brace the  equitable  claims  of  all  persons,  and  entail  on  the  Government 
and  its  creditors  endless  litigation,  with  its  train  of  trouble,  delay,  and 
expense.  It  was  held  by  the  Supreme  Court,  in  United  States  vs. 
Gillis,  (95  U.  S.,  412,)  that  the  Court  of  Claims  is  without  power  to  ad- 
judicate upon  merely  equitable  rights,  (Bonner  vs.  IT.  S.,  9  Wall.,  156 ;) 
and,  by  analogy,  the  executive  branch  of  the  Government  is  without 
such  power.  The  Treasurer  cannot  be  required  to  pay  money  in  any 
other  mode  than  that  directed  by  law.  The  Government  reserves  a 
sovereign  control  over  the  money  and  all  its  incidents  and  instrument- 
alities until  it  is  paid  in  such  mode.  (U.  8.  vs.  Morris,  10  Wheat,  304.) 
The  Government  cannot,  without  its  consent,  be  made  a  trustee. 
*' Nothing  is  more  untenable  than  the  idea  that  ♦  *  *  the  Govern- 
ment assumes  the  character  of  a  trustee;  an  idea  so  abhorrent  to  the 
principles  of  the  common  law,  that  to  make  the  kfng  a  trustee  was  to 
make  him  absolute  proprietor.''  {Id.,  303.)  The  Treasurer's  duty  is 
merely  to  pay,  by  draft  or  money,  the  amount  specified  in  the  war- 
rant to  the  person  named  therein. 

For  these  reasons,  no  notice  of  lien  or  equitable  claim  on  a  draft, 
or  money  to  be  paid  out,  will  be  recognized  by  the  Treasurer.  Ko 
lien,  in  its  technical  sense,  in  favor  of  an  attorney  for  a  claimant, 
can  attach  to  money,  drafts,  or  papers  in  the  possession  of  the  Govern- 
ment, because  of  the  impracticabihty  of  making  it  available.  There 
can  be  no  right  without  a  remedy:  Lex  semper  debit  remedium;  ubi  jus, 
ibi  remedium.  And  h  oonverso,  where  there  is  no  remedy  there  can  be 
no  right.  '^  Want  of  right  and  want  of  remedy  are  reciprocal."  (Broom, 
Leg.  Max.,  191 ;  Ashby  vs.  White,  2  Ld.  Raym.,  953 ;  Winsmore  vs. 
Oreenbank,  Willes,  577;  Vaugh.  E.,  47,  253.)  The  law  neither  does 
nor  require^  a  vain  or  useless  thing.  Hence,  a  lien  cannot  exist  if 
there  be  no  means  by  which  its  holder  can  enforce  it  The  only  means 
can  be  (1)  to  hold  the  instrument  until  the  payee  discharges  the  li6n 
by  satisfying  the  claim  of  the  holder,  or  (2)  by  proceeding  in  courts ; 
and  neither  course  can  avail  with  certainty  in  the  case  of  a  Treasury 
tlraft. 

(1.)  The  holding  of  such  a  draft  by  an  attorney,  when  it  is  delivered 
to  him  by  authority  of  the  payee,  will  not  generally  be  interfered 
with,  for  reasons  to  be  stated  hereafter;  but  the  draft  may  neverthe- 
less become,  by  force  of  the  statutes,  unavailing  to  him  as  a  security 
for  his  fee.     (Rev.  Stats.,  306,  307,  308,  1778,  3477,  3645.) 
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(2.)  There  can  be  no  remedy'  by  judicial  proceedings  for  a  person- 
claiming  a  lien  on  a  Treasury  draft,  unless  they  are  instituted  by  the 
Government.  The  latter  could  file  a  bill  of  interpleader  and  require 
parties  to  settle  in  court  disputed  questions  as  to  the  validity  of  the 
assignment  of  a  draft,  or  as  to  the  existence  of  a  lieu  thereon,  and,  if 
existent,  the  amount  requisite  to  discharge  it.  (Vermilye  vs.  Adams 
Ex.  Co.,  21  Wall.,  138.)  But  the  expense,  delay,  and  inconvenience 
which  would  attend  the  establishment  of  such  a  practice  show  its 
impolicy.  There  is  no  law  authorizing  or  requiring  it,  and  hence  no 
lien-claimant  has  a  right  to  demand  a  resort  to  such  proceeding. 

The  courts  have  no  authority  to  interpose  any  obstacle  to  the  pay- 
ment by  the  Treasury  of  a  draft  to  the  payee  or  his  indorsee:  because 
(1)  the  duty  to  pay  is  an  executive  function,  independent  of  judicial 
action ;  (2)  the  United  States  cannot  be  made  a  party  to  suits  in  courts 
so  as  to  have  notice  of  their  proceedings  or  be  bound  by  their  decrees; 
(3)  no  executive  officer  of  the  Government  can  be  made  a  party  for  any 
sach  purpose;  aud  (4)  it  is  against  sound  policy  to  permit  the  exercise 
of  any  such  jurisdiction.  (Draft  case,  1  Lawrence,  Compt.  Dec,  11 ; 
Klink's  case,  Id.,  242,  252;  Safford  &  Co.'s  case,  Id.^  202;  Receiver's 
case,  J(f.,  362.) 

The  subject  of  limitation  and  absence  of  jurisdiction  of  the  courts 
over  executive  powers  and  duties  has  been  discussed  in  the  cases  last 
cited,  where  it  is  shown  that  a  draft  cannot  be  attached ;  that  neither 
the  Government  nor  its  officers  can  be  garuisheed ;  that  no  remedy  lies 
against  them  by  injunction,  (Trist  vs.  Child,  21  Wall.,  441,)  or  the  ap- 
]>ointment  of  a  receiver,  or  otherwise.  In  case  of  such  a  proceeding, 
what  valid  judgment  or  decree  could  a  court  render  if  a  draft  were 
attached  t  A  judgment  or  decree  that  executive  officers  pay  the  draft 
cannot  be  made,  because  they  cannot  be  made  parties  to  the  proceeding 
in  court  Any  order  of  court  or  judgment  to  such  effect  would  be  a  mere 
bf  utum  fulmen. 

The  lien  of  an  attorney  is  enforced,  in  ordinary  cases,  between  indi- 
viduals, either  by  (1)  summary  proceedings,  (2)  defence  to  an  action  of 
trover,  detinue,  &c.,  or  (3)  relief  in  equity. 

An  attorney's  lien  attaches  upon  all  papers  of  his  client  in  the  attor- 
ney's possession.  The  court  will  not  compel  an  attorney  to  give  up  anj^ 
writings  in  his  possession  unless  the  client  agree  to  pay  him  his  rea- 
sonable demands.  (Peterborough  vs.  Williams,  Comb.,  43;  Wilkins 
vs.  Carmichael,  1  Doug.,  104;  Welsh  vs.  Hole,  Id.,  239;  Dottin's  case, 
Str.,547;  Strong  t?«.  Howe,  W.,  621 ;  ^a7jparteDeeze,l  Atk.,228;  Stan- 
hox>e  vs.  Eoberts,  2  Atk.,  214;  Alger  t?«.  Hefford,  1  Taunt.,  38;  CDeat?*. 
CyDea,  1  Sch.  &  Lef.,  Irish  Chan.,  315;  Mitchell  vs.  OldfieldJ  4  T.  E., 
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-123  5  Read  vs.  Dupx)er,  6  Id.,  361,  A])p.  35;  Eandle  vs.  Fuller^  Id.,  456; 
Dick  vs.  Milligan,  2  Ves.,  25;  Newman  vs.  Payne,  Id.,  199;  Merry- 
weather  vs.  Mellish,  13  Ves.,  161 ;  Twort  vs.  Dayrell,  Id.,  195;  Taylor 
vs.  Popbam,  15  Ves.,  72 ;  Broom's  case,  2  Ves.,  sr.,  25;  Griffin  vs.  Eyles, 
1  H.  BL,  122;  Ormerod  vs.  Tate.  1  East,  464;  Green  vs.  Farmer,  4 
Burr.,  2214;  s.  c,  1  W.  Bl.,  651;  Esparto  Bush,  7  Vin.  Abr.,  74;  2 
Peter.  Abr.,  65,  "Attorney;"  12  Id.,  297,  n.;  Montagu,  Lien,  63; 
Whitaker,  Lien,  75;  2  Bouv.  Die,  **Lien;''  Carver's  case,  7  Ct.  Cls., 
499;  Desmare's  case,  9  Id.,  1.)  As  a  general  rule,  there  is  no  remedy 
b}'  sale,  as  in  case  of  a  pawn.  (1  Chit.  Pract.,  492;  Pothonier  t?«.  Daw- 
son, Holt's  N.  P.,  383,  d;  Tyler  on  Usury,  Pawns,  and  Loaus,  568; 
Leg  vs.  Evans,  6  Mees.  &  W.,  42.) 

As  to  lien  generally,  see  12  Conn.,  444;  8  Fla.,  183;  21  N.  H.,  339; 
27  Id.,  324;  37  Id.,  223;  43  Id.,  246;  3  Caines,  165;  10  Wend.,  617;  15 
Johns.,  405;  1  Cow.,  172;  2  Edw.,  108;  2  Vt.,  162;  14  Id.,  247;  1  Cal., 
331;  2  Id.,  507;  26  111.,  218;  5  La.  Ann.,  482;  8  Id.,  51;  11  Id.,  596. 

As  to  summary  proceedings  and  client's  papers,  see  In  re  Dakin,  4 
Hill,  42;  Ex  parte  Ketch  urn.  Id.,  564;  7  Ct.  Cls.,  7;  9  M,  1. 

There  are  liens  arising,  as  between  natural  persons,  from. constructive 
trusts,  which  are  enforceable  only  in  courts  of  equity.  (2  Bouv.  Die, 
''Lien;"  2  Storj^,  Eq.  Jur., sec.  1217;  Adams, Eq.,  127;  1  Parsons, Mar. 
Law,  106;  In  re  Paschal,  10  Wall,  492.) 

The  relation  existing  between  a  person  employed  to  prosecute  a  claim 
before  Congress,  or  an  executive  department,  and  his  employer  is  not 
that  of  attorney  and  client,  as  in  court.  The  judge  can  punish  an 
attorney  for  want  of  fidelity  in  a  matter  cognizable  by  the  court,  (In  re 
Paschal,  10  Wall.,  483;  Barry  m  Whitney,  3  Sandf.,  696;)  but  no  court 
exercises  supervisory  jurisdiction  over  the  conduct  of  an  agent  per- 
forming services  before  Congress  or  an  executive  department.  Courts 
can,  in  some  cases  by  summary  proceedings,  protect  the  rights  of  attor- 
ney; but  neither  Congress  nor  the  executive  departments  can  afford 
such  protection  by  any  proceeding  having  the  force  of  an  order  or  judg- 
ment of  court.  (Hayburn's  case,  2  Dall.,  409.)  The  lien  of  an  attor- 
ney has  grown  up  by  the  usage  and  practice  of  courts,  and  it  is  by- 
courts  only  that  it  can  be  enforced.  It  is  a  part  of  the  stupendous 
work  of  judicial  legislation.  The  executive  departments  are  not  clothed 
with  the  power  to  make  liens  effectual,  or  to  ascertain  the  extent  of  a 
lien  and  order  payment  in  discharge  thereof,  or  to  exercise  other  juris- 
diction of  like  character.  This  power  is  judicial,  not  executive.  The 
judicial  attributes  of  lien  in  favor  of  attorneys,  arising  from  services  in 
judicial  proceedings,  cannot  spring  from  services  relating  to  executive 
functions. 
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It  mast,  therefore,  be  held  that  an  attorney  who  has  possession  of  a 
Treasury  draft  has  no  technical  lien  thereon  for  services  rendered  in 
procaring  it;  and  that,  as  between  the  Government  and  the  payee,  he 
has  no  remedy  either  at  law  or  in  equity. 

III. — ^The  EIGHTS  of  attorueys  and  agents  who  prosecute  claims 
against  the  Government  are  not  in  any  way  impaired  by  the  adherence 
of  the  Treasury  Department  to  these  principles.  So  far  as  it  may  have 
jurisdiction,  and  the  exercise  of  such  jurisdiction  shall  not  be  incon- 
sistent with  public  policy  and  prudent  administration,  the  Department 
will  steailily  recognize  and  protect  those  rights. 

It  is  the  usage  of  the  Treasury  Department,  on  the  issue  of  a  draft 
for  the  payment  of  a  claim,  to  deliver  it,  ou  the  written  authority  of 
the  claimant,  to  the  attorney  named  in  that  authority;  and  when  so 
delivered  no  duplicate  will,  as  a  general  rule,  be  issued,  nor  will  pay- 
ment be  made  other  than  of  such  draft.  The  attorney's  right  against 
the  client,  whether  it  be  denominated  a  lien  or  otherwise,  is  not  in- 
fringed by  this  usage;  under  which,  the  Department  may  safely  leave 
the  parties  to  their  remedies  in  the  courts.  But  where,  as  in  this  case, 
there  is  a  contest  as  to  the  right  of  the  attorney  to  receive  the  draft, 
or  where  the  authority  is  revoked,  or  thtjre  is  an  improper  delivery  of 
the  draft;,  or  the  evidence  is  insufficient  or  unsatisfactory  as  to  the 
merits  of  the  controversy,  the  safe  and  proper  course  on  the  part  of  the 
Treasurer  will  be  to  decline  to  deliver  the  draft  to  the  attorney,  and  to 
deal  with  the  claimant  directly.  In  the  event  of  the  assignment  of  the 
claim  in  accordance  with  the  provision  applicable  to  such  assignments 
in  section  3477  of  the  Revised  Statutes,  the  rights  of  the  assignee,  to 
the  full  extent  of  the  assignment,  will  be  recognized  and  protected. 
(Carver's  case,  7  Ct.  Cls.,  499;  In  re  Paschal,  10  Wall.,  496;  Trist  vs. 
Child,  21  Jd,  441.) 

Hereafter,  in  order  to  avoid  controversies,  to  save  exi)ense  to  parties 
in  interest,  and  to  prevent  injustice  to  the  Government,  a^  regulation 
already  existing  will  be  enforced,  and  the  authority  of  an  agent  to  re- 
ceive a  draft  will,  ex  abundanti  cautela^  as  a  general  rule,  except  "in 
cases  certified  for  payment  by  the  Court  of  Claims,  or  by  a  commission 
created  by  Congress,''  be  required  in  the  form  of  a  power  of  attorney,* 
executed  with  the  usual  evidences  of  authentication  required  for  powers 
to  make  indorsements  of  drafts,  and  giving  such  pertinent  description 
of  the  draft,  or  the  claim  on  which  it  is  founded,  as  may  be  necessary 
to  identify  it.  (Eev.  Stats.,  1778,  3477;  Meyer's  case,  1  Lawrence, 
Compt.  Dec.,  126;  Safford  &  Co.'s  case,  Id,^  287,  293.) 

•  The  form  may  be  substantiaUy  as  on  page  165,  post. 
H.  Ex.  Doc.  219 11 
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While  it  is  no  part  of  the  duty  of  executive  officers  to  attend  to  the 
collection  of  fees  for  services  of  attorneys,  it  is,  at  the  same  time,  uo 
part  of  their  duty  to  afford  facilities  for  defirauding  them.  Therefore, 
when  it  is  clearly  shown  that  a  claimant  designs  to  defraud  his  attor- 
ney, there  is  a  discretion  which  may  be  exercised  to  pay  claimants  m 
maney  at  the  Tre-asury  or  a  depository,  upon  notice  of  the  time  and 
place  of  payment  given  to  the  attorney,  who,  after  such  payment,  cau 
pursue  any  proper  remedy  authorized  by  law  in  favor  of  creditors. 
( Safford  &  Co.'s  case,  1  Lawrence,  Compt.  Dec,  293.)  Justice  is  advanta- 
geous both  to  attorney  and  client.  {Ex  parte  Bryant,  1  Mad.,  52 ;  s  c,  1 
Yes.  &  B.,  211;  Ureen  vs.  Farmer,  1 W.  Black.,  651;  s.  c,  4  Burr.  2214.) 
The  Government  should  be  so  administered  that  attorneys  will  not 
be  obliged  to  charge  honest  clients  for  the  risk  of  loss  from  clients  who 
are  not  so. 

When  a  draft  has  been,  as  in  this  case,  inadvertently  delivered  by 
the  Treasurer  to  one  as  attorney  who  asserts  a  claim  for  services,  he  will 
generally  be  required  to  surrender  it  to  the  Treasurer,  as  a  condition 
precedent  to  entitle  him  to  notice  of  the  time  and  place  fixed  for  pay- 
ment of  the  claim.  If  an  attorney  to  whom  a  draft  may  have  been 
delivered  should,  even  under  the  authority  of  a  power  of  attorney,  hold 
it  not  merely  until  payment  for  services  in  relation  thereto,  but  an 
security  for  advances  of  money,  or  otherwise  vexatiously  and  in  viola- 
tion of  law,  a  case  might  arise  in  which  the  Treasurer  ought,  either 
with  or  without  the  issue  of  a  duplicate  draft,  to  pay  directly  to  the 
claimant.  But  when  a  draft  is  rightfully  delivered  to  an  attorney,  who 
holds  it  only  to  secure  the  payment  of  reasonable  fees,  the  claimant 
cannot  ask  the  aid  of  the  Treasury  Department.  Under  similar  circum- 
stances, a  court  of  equity  would  not  aid  a  party  refusing  to  do  equity. 
^*  He  who  seeks  equity  must  do  equity." 

The  Treasurer  of  the  United  States  will  be  notified  either  (1)  to  pay 
to  Di  Cesnola  the  amount  of  the  warrant,  and  take  on  it  his  receipt 
therefor,  which  receipt  will  be  a  valid  voucher  in  the  settlement  of  the 
Treasurer's  account;  or  (2)  to  issue  a  duplicate  draft  for  the  amount  in 
favor  of  Louis  P.  Di  Cesnola. 

Treasury  Department, 

First  Comptroller's  Office^  April  8,  1881. 
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The  only  regulations  prescribed  {ante,  150)  are  as  follow: 

Cxrtuiar  instructions  concerning  ike  payment  of  Treasury  Drafts  and  Official  Checks  of 
public  Disbursing  Officers. 


18T7.  ^  Treascry  Department, 

IndX^'^":No. 28.  \  Washington,  D.  C,  February  13,  1877. 

The  following  sections  of  the  Revised  Statutes  of  the  United  States  and  the  sub. 
Hequent  regulations  are  published  for  the  information  and  guidance  of  all  concerned: 

"Section  306.  At  the  termination  of  each  fiscal  year  all  amounts  of  moneys  that 
are  represented  by  certificates,  drafts,  or  checks,  issued  by  the  Treasurer,  or  by  any 
disbursing  oflficer  of  any  Department  of  the  Government,  upon  the  Treasurer  or  any 
a»«i8tant  treasurer,  or  desijjnated  depositary  of  the  United  States,  or  upon  any 
national  bank  designated  as  a  depositary  of  the  United  States,  and  which  shall  be 
represented  on  the  books  of  either  of  such  offices  as  standing  to  the  credit  of  any 
disbursing  officer,  and  which  were  issued  to  facilitate  the  payment  of  warrants,  or 
for  any  other  purpose  in  liquidation  of  a  debt  due  from  the  United  States,  and  which 
have  for  three  years  or  more  remained  outstanding,  unsatisfied,  and  unpaid,  shall  be 
deposited  by  the  Treasurer,  to  be  covered  into  the  Treasnry  by  warrant,  and  to  be 
carried  to  the  credit  of  the  parties  in  whose  favor  such  certificates,  drafts,  or  checks 
were  respectively  issued,  or  to  the  persons  who  are  entitled  to  receive  pay  therefor, 
and  into  an  appropriation  account  to  be  denominated  *  outstanding  liabilities/" 

*' Section  308.  The  payee  or  the  bona-fide  holder  of  any  draft  or  check  the  amount 
of  which  has  been  deposited  and  covered  into  the  Treasury  pursuant  to  the  preceding 
sectious,  shall,  on  ])resenting  the  same  to  the  proper  officer  of  the  Tresisury,  be  enti- 
tled to  have  it  paid  by  the  settlement  of  an  account  and  the  issuing  of  a  warrant  in 
his  favor,  according  to  the  practice  in  other  cases  of  authorized  and  liquidated  claims 
against  the  United  States. 

"Section  309.  The  amonnts,  except  such  as  are  provided  for  in  section  three 
huudred  and  six,  of  the  accounts  of  every  kind  of  disbursing  officer,  which  shall  have 
remained  unchanged,  or  which  shall  not  have  been  increased  by  any  new  deposit 
thereto,  nor  decreased  by  drafts  drawn  thereon,  for  the  space  of  three  years,  shall  in 
like  manner  l»e  covered  into  the  Treasury,  to  the  proper  api>ropriat ion  to  which  they 
belong;  and  the  amounts  thereof  shall,  on  the  certificate  of  the  Trejisurer  that  such 
amoant  has  been  deposited  in  the  Treasury,  be  credited  by  the  proper  accounting 
officer  of  the  Department  of  the  Treasnry  on  the  books  of  the  Department,  to  the 
officer  in  whose  name  it  had  stood  on  the  books  of  any  agency  of  the  Treasury,  if  it 
appears  that  he  is  entitled  to  such  credit. 

"Section  310.  The  Treasurer,  each  assistant  treasurer,  aid  each  designated  dex)os- 
itary  of  the  United  States,  and  the  cashier  of  each  of  the  national  banks  designated 
as  such  depositaries,  shall,  at  the  close  of  business  on  every  thirtieth  day  of  June, 
report  to  the  Secretary  of  the  Treasury  the  condition  of  every  account  standing,  as 
in  the  preceding  section  specitied,  on  the  books  of  their  respective  offices,  stating  the 
name  of  each  depositor,  with  his  official  designation,  the  total  amount  remaining  on 
deposit  to  his  credit,  and  the  dat«s,  respectively,  of  the  last  credit  and  the  last  debit 
oia<le  to  each  account.  And  each  disbursing  officer  shall  make  a  like  return  of  all 
checks  issued  by  him,  and  which  may  then  have  been  outstanding  and  unpaid  for 
three  years  and  more,  stating  fully  in  such  report  the  name  of  the  payee,  for  what 
purpose  each  check  was  given,  the  office  on  which  drawn,  the  number  of  the  voucher 
remved  therefor,  the  date,  number,  and  amount  for  which  it  was  drawn,  and,  when 
known,  the  residence  of  the  i)ayee." 

regulations. 

(1.)  Hereafter  any  Treasury  draft  or  any  check  drawn  by  a  public  disbursing  officer 
still  in  service,  which  shall  be  presented  for  payment  before  it  shall  have  been  issued 
three  fnll  fiscal  years,  will  be  paid  in  the  usnal  manner  by  the  officer  or  bank  on 
which  it  is  drawn,  and  from  funds  to  the  credit  of  the  drawer.  Thus,  any  such  draft 
or  check  issued  on  or  after  July  1,  1H73,  will  be  paid  as  above  stated  until  June  30, 
li?r7;  and  the  same  rule  will  apply  for  subsequent  years. 

Any  such  draft  or  check  which  has  been  issued  for  a  longer  period  than  three  full 
fiscal  Tears  will  be  paid  only  by  the  settlement  of  an  account  in  this  Department,  as 
provided  in  section  Wfi  above  published ;  and  for  this  purpose  the  draft  or  check  will 
be  transmitted  to  the  Secretary  of  the  Treasury  for  the  necessary  action. 

(2.)  The  re|>orts  of  Independent-Treasury  officers,  national-bank  depositaries,  and 
public  disbursing  officers,  required  by  section  310  above  published,  will  be  rendered 
promptly  to  the  Secretary  of  the  Treasury  at  the  close  of  each  fiscal  year. 

(3.)  Whenever  any  disbursing  officer  of  the  United  States  shall  cease  to  act  in  that 
capacity,  he  will  at  once  inform  the  Secretary  of  the  Treasury  whether  be  has  any 
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Enblic  funds  to  bis  credit  in  any  office  or  bank,  and,  if  so,  wbat  checks,  if  any,  be 
as  drawn  against  the  same  wbicb  are  still  outstanding  and  unpaid.  Until  satisfac- 
tory information  of  this  character  shall  have  been  furnished,  the  whole  amount  of 
such  moneys  will  be  held  to  meet  the  payment  of  his  checks  properly  payable  there- 
from. 

(4.)  Hereafter,  at  the  close  of  each  liscal  year,  the  Treasurer,  the  several  assistant 
treasurers,  and  designated  and  national-bank  depositaries,  will  also  render  to  the 
l?ocretary  of  the  Treasury  a  list  of  all  disbursing  officers'  accounts  still  unclosed  which 
have  been  opened  on  the  books  of  their  respective  offices  or  banks  more  than  three 
fiscal  years,  giving  in  each  case  the  name  and  official  designation  of  the  officer,  the 
date  when  the  account  with  him  was  opened,  and  tbe  balance  remaining  to  his  credit. 

(5.)  In  case  of  the  death,  reHignation,  or  removal  of  a  public  disbursing  officer, 
any  check  previously  drawn  by  him  and  not  presented  for  payment  within  four 
months  of  its  date,  will  not  be  paid  until  its  correctness  shall  have  been  attested  by 
the  Secretary  or  Assistant  Secretary  of  the  Treasury. 

(6.)  If  the  object  or  purpose  for  which  any  check  of  a  public  disbursing  officer  is 
drawn  is  not  stated  thereon,  as  required  by  Departmental  regulations,  or  if  any 
reason  exists  for  suspecting  fraud,  the  office  or  bank  on  which  such  check  is  drawn 
will  refuse  its  payment. 

CHARLES  F.  CONANT, 

Acting  Secretary. 

The  bond  (ante,  152)  may  be  in  the  form  following: 

Know  all  men  by  these  presents.  That  we, and , 

of ,  in  the of ,  as  principal,  and and , 

of ,  in  the ,  of  — < — ,  and ^  of ,  in  the ^  of , 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  America  m  the  sum 
of  eleven  thousand  dollars,  ($11,000,)  lawful  money,  to  be  paid  to  the  United  States 
of  America  or  their  assigns;  to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  eighty-one. 

Whereas  draft  No.  B.  5068  on  diplomatic  warrant  No.  519,  drawn  on  the  Treasurer 
of  the  United  States  on  the  twelfth  day  of  March,  anno  Domini  one  thousand  eight 
hundred  and  eighty -one,  payable  to  the  order  of  Louis  P.  Di  Cesnola,  late  consul  at 

Cyprus,  for  the  sum  of  five  thousand  five  hundred  dollars  and cents,  ($5,500, — ,) 

was  at  the  date  thereof  delivered  to  a  person  who  refuses  to  surrender  or  deliver  the 
same  to  said  Louis  P.  Di  Cesnola,  and  so  is,  as  to  the  said  Louis  P.  Di  Cesnola,  lost. 

And  whereas  the  regulations  of  the  Treasury  Department  of  the  United  States 
require  the  party  thus  situated  to  give  bond  to  the  United  States,  with*  two  sureties, 
to  indemnify  the  United  States,  before  a  duplicate  will  be  issued  or  any  payment  be 
made  on  account  thereof;  and  the  First  Comptroller  in  the  Department  of  the  Treas- 
ury IS  willing  to  certify  that  a  duplicate  of  tlie  aforesaid  draft  should  be  issued  in 
consideration  of  the  premisi^-s  and  of  the  execution  of  this  bond ;  and  said  draft,  so 
issued,  and  the  amount  thereof  payable  on  said  warrant,  should  be  paid : 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  above-boundon  obligors, 
their  heirs,  executors,  or  administrators,  or  any  of  them,  shall  and  do  well  and  truly 
pay,  or  cause  to  be  paid,  unto  any  person  who  shall  establish  a  valid  adverse  claim 
to  rlie  above-described  original  draft,  the  full  value  thereof,  on  demand,  with  interest 
until  paid;  or  shall  pay  to  the  United  States  of  America,  or  their  assigns,  in  lawful 
iiimeVj  any  sum  which  shall  be  erroneously  paid,  or  which  shall  be  ascertained  to 
have  been  erroneously  paid,  to  the  order  of  said  Louis  P.  Di  Cesnola  in  consequence  of 
said  application  to  the  Treasury  Department  of  the  United  States  for  a  duplicate  of 
said  original  draft,  or  for  payment  of  the  amount  thereof,  together  with  all  legal 
costs,  and  interest  on  said  sum  until  paid,  without  any  defalcation  or  delay ;  then 
this  obligation  to  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 

[seal.] 

[SEAL.1 

•.J 


[seal.  I 


[Signatarea  and  wax  or  wafer  seals  of  principal  and  imreties.] 
Signed,  sealed,  and  delivered  in  the  presence  of— 


[Sijiniatores  of  two  witnesses.] 

I  do  hereby  certify  that  the  sureties  to  the  above  bond  are  sufficient  for  the  penalty 
thereof. 


[Assessor  or  collector  of  internal  revenae;  IT.  S.  Jadge,  marshal,  district  attorney,  clerk  of  ooart, 
assistant  treasurer  or  depositary,  collector  of  customs,  naval  officer,  or  snrreyor.] 
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INSTRUCTIONS  FOR  EXECrTING  THIS  BOND. 

1.  The  eiven  names  Hhonld  be  inserted  and  signed  in  full. 

2.  Carefully  observe  and  comply  with  the  instructions. 

3.  If  a  bank  is  the  principal,  the  blank  in  the  tirst  and  second  lines  of  the  boi.tl 

must  be  filled  thus:  **The Bank  of ,  in  the of ,  by 

,  cashier,  duly  authorized  thereto  by  resolution  of  the  hoard  of  directors." 

The  bond  must  be  signed  for  the  bank  by  the  cashier,  thus:  **The Bank  of 

,  by ,  cashier;"  and  the  seal  of  the  bank  must  be  affixed;  and  a 

copy  of  a  resolution  of  the  board  of  directors  authorizing  the  cashier  to  execute  the 
bond  on  behalf  of  the  bank,  certified  to  be  correct  by  the  secretary  of  the  board  undrr 
the  seal  of  the  bank,  must  be  returned  with  the  bond. 

4.  If  a  firm  is  the  party  in  interest,  the  names  of  the  individual  members  should 
be  inserted  as  the  principals  of  the  bond,  thus:  **  John  Jones  and  James  Smith,  com- 
posing the  firm  of  Jones  &  Smith ;"  and  the  bond  shonld  be  signed  by  each  of  then). 

5.  The  principal  to  the  bond  must  make  affidavit  of  loss.  The  form  below  given 
will  answer  in  most  cases: 


-.!"■■ 


AFFIDAVIT. 


State  of  — 
County  of' 

Be  it  known  that  before  me,  the  undersigned,  a in  and  for  said  count v  and 

State,  personally  appeared ,  to  me  well  known  to  be  the  identical  per- 
son named  in  the  foregoing  bond,  who,  being  duly  sworn,  deposes  and  says  that  the 
statement  of  facts  given  in  said  bond  relative  to  the  loss  of  the  draft  therein  specilier*, 
is  in  all  respects  true,  and  deponent  has  made  diligent  search  to  find  the  said  drnlt, 
in  all  places  where  it  was  likely  to  be  found,  without  success. 

Sworn  and  subscribed  before  me,  this day  of ,  A.  D.  188 — , 


Power  of  Attorney  to  receive  Check  or  Draft  from  the  Treasurer  of  the  United  Stales,  to  an 

Individual    (Ante,  161.) 

Know  all^men  by  tuese  presents.  That  I,  John  Smith,  of  No.  17  Main  street, 
city  of  Bellefontaine,  of  the  county  of  Logan  and  State  of  Ohio,  do  hereby  make, 
constitute,  and  appoint  John  Brown,  of  No.  17  F  street,  northwest,  Washington  City. 
D.  C,  m^  true  and  lawful  attorney,  for  me,  and  in  my  place  and  stead,  to  demand 
and  receive  from  the  Treasurer  of  the  United  States  draft  No.  18K0,  dated  April  1,  A. 
D.  1881,  for  one  thousand  dollars,  issued  on  War  Departmentjsettlement  warrant  No. 
I960,  [or  Interior  Department,  Indian  Office,  or  other  Department,]  and  to  receive 
and  receipt  for  the  said  draft,  but  not  to  indorse  it  or  receive  payment  thereof,  giv- 
ing my  said  attorney  full  power  to  do  everything  whatsoever  necessary  under  the 
statute  or  executive  regulation  as  fully  as  I  could  do  if  personally  present,  hereby 
ratifying  and  confirming  all  that  may  be  done  by  my  said  attorney  by  virtue  hereof. 

In* witness  whereof,  I  have  hereunto  set  my  hand,  this  10th  day  of  April,  A.  D. 
1881. 

JOHN  SMITH,     [seal.] 

(Of  wax  or  wafer.  1 
Signed  in  the  presence  of— 
John  Reehe. 
JoBN  Sweet. 

(Two  witnesMfl.] 

State  of  Ohio,  >     , 

County  of  Logan^  \ 

Be  it  known  that  on  the  10th  day  of  April,  A.  D.  1881,  before  me,  John  M.  Lawrence, 
a  Dotary  public  in  and  for  said  connty,  personally  appeared  the  above-named  John 
Soaith,  to  me  personally  well  known  to  be  the  identical  person  named  in  the  forego- 
ing power  of  attorney,  who,  in  my  presence,  subscribed  and  acknowledged  the  said 
power  of  attorney  to  l>e  his  act  and  deed;  and  I  do  hereby  certify  that  the  said  power  of 
attorney  was  read  and  fully  explained  to  the  said  John  Smith  at  the  time  of  acknowledgment. 

In  testimony  whereof,  I  have  he^^eunto  set  my  hand  and  affixed  my  notarial  seal 
the  day  and  year  aforesaid. 

[Notarial  seal.]  JOHN  M.  LAWRENCE, 

Notary  Public, 
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To  be  acknowledged  before  an  oflScer  having  authority  to  take  acknowledgment 
of  deedh. 

Thi»inBtrumeiit  must  be  signed  in  the  presence  of  two  persons,  who  must  sign 
their  names  as  witnesses. 

The  residence  of  both  parties  must  be  distinctly  stated. 

The  acknowledgment  must  be  certified  according  to  the  circular  relating  to  powers 
of  attorney  to  indorse  drafts.     (Meyer's  case,  1  Lawrence,  Compt.  Dec,  125.) 

This  power  of  attorney  (unlike  that  to  indorse  and  collect  a  draft)  may  be  execute 
prior  to  the  date  of  the  issue  of  the  warrant  or  draft;  but  when  so  executed  should 
so  fuUy  describe  the  claim  to  which  it  relates  as  to  clearly  identify  and  inchule  the 
draft  when  issued.  Or  the  power  may  be  to  receive  any  and  all  draft>s  or  checks 
issued  or  to  be  issued  by  the  Treasurer  of  the  United  States  to  the  party  executing 
the  power,  and  thus  iuchide  the  draft. 

Power  of  Attorney  to  receive  Draft  from  Treasurer  j  to  Copartners. 

Know  all  men  by  these  presents,  That  the  copartnership  under  the  name  and 
style  of  John  Siuith  &  Co.     [Then  proceed  substantially  as  in  foregoing  form,  and 
conclude  thus:] 
Witness  the  name  of  the  said  copartnership,  this  10th  dav  of  April,  A.  D.  1881. 

JOHN  8M1TH  &  CO. 
By  JOHN  SMITH, 

A  member  of  said  Copartnership. 
Signed  in  the  presence  of — 
John  A.  Price. 
Duncan  Dow. 

[Two  witnesses.] 

State  op  Ohio,  ?^^. 

County  of  Logan f  ) 

Bo  it  known  that  on  the  10th  day  of  April,  A.  D.  1881,  before  me,  John  Si.  Lawrence, 
a  notary  i)ublic  in  and  for  said  county,  personally  appeared  the  above-named  John 
Smith,  a  member  of  said  copartnership  firm  of  John  Smith  &  Co.  above  named,  to 
me  personally  well  known  to  be  such,  and  who  in  my  presence  signed  the  said  copart- 
nership name  to  the  foregoing  power  of  attorney,  and  acknowledged  the  said  power 
of  attorney  to  be  the  act  of  said  copartnership  firm;  and  I  do  hereby  certify  that  I  per- 
sonally know  said  John  Smith  to  be  a  member  of  said  copartnership  firm ;  that  the  said  power 
of  attorney  wcu  read  and  fully  explained  to  the  said  John  Smith  at  the  time  of  acknowUdg- 
menty  and  that  he  then  stated  that  he  fully  understood  the  same,  and  was  satisfied 
therewith. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  notarial  seal. 
ihe  day  and  vear  aforesaid. 

[Notarial  seal.]  JOHN  M.  LAWRENCE, 

Notary  Public. 

The  following  instructions  must  be  particularly  observed  and  complied  with,  viz: 

1.  The  x>ower  of  attorney  should  be  executed  in  the  copartnership  name. 

2.  The  signature  must  be  made  in  the  presence  of  two  witnesses. 

3.  The  place  of  business  of  the  firm  and  the  residence,  respectively,  of  each  of  the 
copartners  must  be  distinctly  stated  in  the  body  of  the  instrument. 

4.  The  instrument  should  be  acknowledged  before  an  officer  having  authority  to 
take  acknowledgment  of  deeds. 

.5.  Evidence  of  the  existence  of  the  copartnership  and  of  the  authority  of  the  co- 
partner to  execute  the  power  of  attorney  will  be  required  as  in  tho  case  of  powers  to 
indorse.     (Moyer's  case,  1  Lawrence,  Compt.  Dec,  125.) 
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IN  THE  MATTER  OF  CLAIMANT'S    RIGHT  TO   REVOKE 
POWER  OF  ATTORNEY -MCALLISTER'S  CASE. 


1.  The  Treasurer  is  not  bound  to  pay  an  agent  or  attorney,  even  on  a  power  of  at- 

torney for  that  purpose  executed  by  the  claimant,  unless  some  valid  regulation 
of  the  Treasury  Department  so  requires.  His  duties  are  not  to  be  prescribed  or 
modified  by  such  power. 

2.  The  duty  of  executive  officers  to  make  payment  to  claimants  carries  with  it  the 

power  to  make  all  inquiries  necessary  to  its  proper  performance. 

3.  The  "regulations"  of  the  Department  of  the  Treasury,  and  the  general  principles 

of  law  applicable  to  them  and  to  statutes,  are  to  be  liberally  construed  for  the 
purpose  of  giving  to  attorneys  all  proper  means  of  securing  the  payment  of  fees 
from  their  employers. 

4.  A  claimant  cannot  change  his  attotney  in  the  prosecution  of  a  claim  in  the  De- 

partment of  the  Treasury  without  the  consent  of  the  Secretary.  To  do  so  is 
forbidden  by  a  "regulation"  duly  authorized.  Such  a  regulation  has  the  force 
of  law ;  but  it  does  not  and  cannot  interfere  with  the  right  of  the  Court  of 
Claims,  or  of  a  commission  created  by  Congress,  to  permit  a  change  of  attor- 
neys prosecuting  claims  before  these  tribunals;  nor  with  the  right  of  a  claim- 
ant to  revoke  the  authority  of  an  attorney  to  receive  a  draft  issued  for  the  pay- 
ment of  a  judgment  of  the  Court  of  Claims,  or  a  claim  allowed  by  a  commis* 
sion  created  by  Congress,  unless  he  is  **  certified  by  said  court  or  commission  as 
the  attorney  of  record." 
ii.  When  an  attorney  has  prosecuted  a  claim  before  the  Commissioners  of  Claims, 
and  has  failed  to  procure  their  certificate  required  by  the  "  regulations,"  the 
power  of  attorney  given  to  him  by  the  claimant  to  receive  a  draft  from  the 
Treasurer  "  for  such  sum  as  may  be  allowed"  is  remcohle, 

6.  Consideration  of  the  grounds  upon   which  the  loss  9f  the  right  to  revoke  a 

power  of  attorney  may  be  alleged,  or  upon  which  a  claimant  may  be  estopped 
from  asserting  such  right. 

7.  Technically,  and  in  strict  legal  parlance,  there  can  be  no  attorney  of  record  in 

the  prosecution  pf  claims  before  an  executive  department  or  a  commission 
created  by  Congress,  inasmuch  as  neither  of  these  has,  in  the  full  sense,  judi- 
cial power  and  a  record. 

6.  A  power  coupled  with  an  interest  or  a  trust,  or  upon  a  consideration,  or  given 
as  a  security,  is  not  revocable  by  the  act  of  the  maker. 

9.  A  power  of  attorney,  given  before  the  issuing  of  a  warrant  for  the  payment  of 
a  claim,  is  prevented  by  section  3477  of  the  Revised  Statutes,  as  well  as  by 
sound  public  policy  and  general  common-law  principles,  (U.  S.  vs.  Robeson,  9 
Pet.,  325,)  from  becoming  a  power  coupled  with  an  interest  or  a  trust,  or  given 
upon  a  valuable  consideration,  or  as  a  security. 

10.  When  a  power  vests  in  the  donee  any  legal  or  equitable  interest,  or  charges 
him  with  a  trust,  the  exeeution  of  which  depends  upon  the  exercise  of  the 
power,  it  is  considered  as  coupled  with  an  interest  or  a  trust,  and  it  is  not  gen- 
erally revocable. 
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11.  A  power  given  for  a  valuable  consideration  is  noi  a  power  for  which  the  service 

to  be  rendered  is  the  8oU  consideration;  but  a  power  under  which,  for  example, 
an  agent  advances  money  or  other  property  of  value,  upon  an  agreement,  ex- 
press or  implied,  that  he  is  to  be  reimbursed  for  such  advances,  is  such  a  power. 

12.  Agreements  for  the  rendition  of  services  or  for  the  advance  of  money  in  the 

prosecution  of  claims,  matle  upon  consideration  of  the  receipt  and  custody,  as 
security  for  compensation  or  repayment,  of  the  drafts  to  be  issued  in  payment 
of  such  claims,  are  in  contravention  of  law,  public  policy,  and  the  regulatious 
of  the  Treasury  Department ;  and  no  agent  or  attorney  can  have  an  irrevocable 
power  to  receive  or  hold  such  drafts  as  such  security. 

13.  A  power  given  to  an  attorney  to  receive  or  hold  a  Treasury  draft  as  security  for 

compensaation  or  repayment  by  reason  of  his  having  rendered  services  or  ad- 
vanced money  in  the  prosecution  of  a  claim,  will  be  irrevocable  only  when 
given  after  the  issuing  of  the  warrant  in  payment  of  such  claim,  and  conform- 
ably to  the  statutory  provisions. 

14.  An  injunction  cannot  interrupt  or  arrest  the  payment  of  money  by  the  Gov- 

ernment. Executive  officers  have  not  tuch  jurisdiction  for  the  prevention  of 
wrongs  and  enforcement  of  rights  as  that  which  exists  in  courts  of  equity. 

15.  When  a  power  of  attorney  has  been  given  to  receive  a  draft,  and  a  revocation 

thereof  has  been  made  with  an  apparent  purpose  to  avoid  the  payment  of  fees 
due  the  attorney,  the  Treasurer  will  be  advised  to  pay  the  claimant  in  person 
at  the  Treasury ;  first  giving  notice  to  the  attorney  of  the  time  and  place  of 
such  payment,  so  that  he  may  avail  himself  of  any  judicial  remedies  which  be 
may  have  against  the  claimant. 

16.  The  First  Comptroller,  being  charged  with  the  duty  of  settling  the  acconntji  of 

tlie  Treasurer,  and  consequently  of  passing  on  the  validity  of  all  vouchers  sub- 
mitted by  the  Treasurer  for  payments  made,  is  the  only  officer  authorizeil  to 
pass  on  the  validity  of  powers  of  attorney  (1)  to  collect  actual  money  from  the 
Treasurer,  or  (2)  to  receive  and  indorw  drafts.  He  only  can  decide  what  powers 
are  valid,  and  to  whom  money  should  be  paid  or  drafts  delivered.  The  "regu- 
lations" of  the  Treasury  Department  do  not  apply  to  such  powers. 

17.  The  First  Comptroller,  having  such  exclusive  and  final  jurisdiction  over  ques- 

tions affecting  the  settlement  of  the  Treasurer's  accounts,  may  directly  ad>  ise 
the  Treasurer  as  t^  his  duties  in  paying  warrants,  and  finally  decide  to  ichom 
they  shall  be  paid.  Necessarily  incident  to  this  jurisdiction  is  the  power  to 
decide  who  are  entitled  to  receive  drafts,  in  order  that  payments  may  thereby 
be  made. 

The  material  facts  are  as  follows : 

On  May  25,  1871,  Richard  McAllister  filed  a  petition  on  behalf  of 
John  G.  Higginbothani,  of  Taylor's  Depot,  Lafayette  County,  Missis- 
sippi, addressed  to*' the  Comniissiouers  of  Claims,''  under  the  act  of 
March  3,  1871,  (16  Stats.,  524,)  making  a  claim  against  the  Uoited 
States  for  $4,609.50. 

The  petition,  duly  sworn  to  by  the  claimant,  and  otherwise  properly 

authenticated,  contains  the  following: 

"  Your  petitioner  hereby  constitutes  and  appoints  Richard  McAllis- 
ter, attorney-at-law,  of  Washington,  D.  C.^  his  true  and  lawfiil  attorney, 
with  full  power  of  substitution  and  association,  to  prosecute  this,  his 
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claim,  and  to  receive  a  draft  payable  to  the  order  of  your  petitioner  for 
such  sum  as  may  be  allowed,  and  to  do  all  acts  necessary  and  proper 
Id  the  jiremises." 

This  is  executed  in  the  presence  of  two  witnesses,  is  verified  by  afli- 
davit,  and  duly  stamped  with  a  revenue  stamp. 

The  Commissioners  of  Claims  allowed  the  claimant  $1,569 ;  and  the 
act  of  March  3,  1881,  made  an  appropriation  to  pay  the  same. 

On  March  24,  1881,  the  Third  Auditor  stated  an  account  in  favor  of 
Higirinbotham  for  said  sum,  with  a  memorandum  therein  that  it  was 
payable  to  the  claimant,  "  care  of  Richard  McAllister,  attorney."  The 
Second  Comptroller  certified  a  balance  accordingly. 

On  April  4,  1881,  the  Secretary  of  War  addressed  a  settlement  re- 
quisition to  the  Secretary  of  the  Treasury,  asking  him  to  cause  a  war- 
rant  for  said  sum  to  be  issued  in  favor  of  said  Higginbotham,  "care 
Mr.  Richard  McAllister,  attorney,  present,"  due  on  settlement,  as  per 
certificate  of  Second  Comptroller,  No.  958,  to  be  charged  to  the  proper 
appropriation.* 

While  the  requisition  was  pending  before  the  Second  Comptroller^ 
application  on  behalf  of  Sullivan  &  Sullivan,  attorneys,  of  Oxford, 
Mississippi,  claiming  to  be  attorneys  of  Higginbotham,  was  made  that 
there  be  inserted  in  the  Auditor'sstatementa  memorandum  that  thedratt 
should  be  sent  to  the  "care  of  said  Sullivan  &  Sullivan."  The  Second 
Comptroller  decided  that  the  statement  in  the  requisition  of  the  Secre- 
tary of  War,  that  the  draft  should  be  sent  to  the  care  of  McAllister, 
should  remain  as  it  was,  in  favor  of  McAllister,  in  the  Auditor's  state- 
ment, and  as  in  the  requisition. 

On  April  5,  1881,  the  Secretary  of  the  Treasury  signed  a  warrant 
payable  to  Higginbotham  for  said  sum,  with  a  statement  therein  that 

•The  reqiiJHition  is  as  follows  : 

SsimBMKXT  Rkquihition,    )  WAR  DEPARTMENT.  (  Skcrktary  Triaburt^ 

No.  1629.  5  J  1977. 

\  April  5.  1881, 

\     Warrant  Divition. 

To  the  Secretary  of  the  Trkasury: 

Sir:  Please  to  cause  a  warrant  for  one  thousand  five  hundred  and  sixty-nine  dol- 
lars to  be  issued  in  favor  of  John  G.  Higginbotham,  of  Miss.,  care  Richard  McAllister, 
attorney,  present,  due  on  settlement,  as  per  certificate  of  Second  Comptroller,  No^ 
95H,  to  be  charged  to  the  nndernientioned  appropriations. 

Given  under  my  hand  this  4th  day  of  April,  1881.  , 

$1,569  ROBERT  LINCOLN, 
===  Secretary  of  War. 

L    B    T 

Conntersigned,  April  5,  1881:  W.  W.  UPTON, 

Second  Comptroller^ 

J.  P.  J. 

Registered  April  5,  1881:  E.  W.  KEIGHTLEY, 

J.  3d  Auditor. 

APPROPRIATIONS. 

•  .  «  •  •  •  »  » 
ClainiH  of  loyal  citizens  for  supplies  furnished  during  the  rebellion,  act  March 

3,1881 11,569 

•  •  #  •  «  *  *• 

J.  W.  B.,  C.  M.  P.,  3865. 
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the  draft  in  payment  should  be  sent  '*care  Richard  McAllister,  pres- 
ent." ♦ 

When  this  warrant  came,  on  March  6, 1881,  to  the  First  Comptroller 
to  be  countersigned,  (Rev.  Stats.,  269,)  an  application  was  made  on 
behalf  of  Sullivan  &  Sullivan,  that  the  Treasurer  be  directed  to  send 
the  draft  to  their  care,  in  Mississippi. 

There  is  on  file  with  the  papers  a  power  of  attorney,  dated  February 
.18,  1878,  from  Higginbotham  to  Sullivan  &  Sullivan,  authorizing 
them  to  receive  the  draft,  and  purporting  to  revoke  the  authority  of 
McAllist^r.t 

It  sufficiently  appears  from  the  evidence  that  McAllister  was  employed 


'\ 


*The  warrant  is  as  foHows : 

Office  of  thr  Seckktary  of  the  Treasukt, 
DioiHon  of  Warrantt,  Entivuttes,  and  Appropriations. 
Form  58. 
WAR  TREASURY  DEPARTMENT. 

[Vignette. J        To  the  Trkasurer  OF  THE  UNITED  STATES,  greeting : 

Pay  to  John  G.  Higgiubotham,  care  Richard  McAllister,  pre^jeut, 
SETTLBMENT    ^^  order,  to  be  charged  to  the  appropriations  named  in  the  margin, 

WARRA  VT      ^^^  thousand  five  hundred  and  sixty-nine  dollarvS,  due on  !*et- 

tlement,  pursuant  to  a  requisition,  No.  1629,  ol'  the  Secretary  of  War, 

^'"-  ^^^'         dated  4  April,  1881,  countersigned  by  the  Second  Comptroller  of  the 

^,  569  Treasury  aud  registered  by  the  Third  Auditor.     And  for  so  doing  this 

— ^ —  this  shall  be  your  warrant. 

Given  under  my  hand  and  the  seal  of  the  Treasury 

Department,  this  5  day  of  April,  in  the  year 

APPROPRIATIONS.  [sEAL.]  of  our  Lord  one  thousand  eight  hundred  and 

eighty-one,  and  of  Independence  the  one  hun- 
*******  dred  and  hfth. 

W.  F.  McL.  J.  K.  UPTON, 

S.  W.  S.  Assistant  Secf-etarif. 

OUlma  of  loyal  citizenn  for  Countersigned,  6th : 

^XnZ     .'  .   '^. .  """^#1. 569  WILLIAM  LAWRENCE, 


Registered : 


First  Comptroller. 

GLENNI  W.  SCOFIELD, 

liegister. 


Office  of  the  Treasurer  of  the  United  States. 
Received  for  this  warrant  the  following  draft: 

No. on . 

No. on . 

Mailed . 

•tThis  power  is  as  follows: 

The  State  of  Mississippi,  /      . 
Lafayette  County ^  ) 

Know  all  men  by  these  presents,  that  I,  the  undersigned,  J.  G.  Higgiubotham, 
of  Lafayette  couijty,  Mississippi,  have  made,  constituted,  and  appointed,  and  by  these 
presents  do  make,  constitute,  appoint,  and  confirm,  Sullivan  &  Sullivan,  of  Oxford, 
Mississippi,  my  sole,  true,  lawful  agents  and  attorneys,  to  sue  for,  prosecute,  collect, 
conduct,  control,  represent,  and  manage  entirely  and  absolutely,  my  claim  against 
the  United  States  ol  America  for  supplies  taken  or  furnished  during  the  Rebellion 
to  the  United  States  Army,  which  claim,  No.  4684,  is  now  pending  before  the  Southern 
Claims  Commission,  and  any  and  all  other  claims  which  I  may  have  or  be  entitled  to 
against  said  United  States;  and  I  authorize  said  Sullivan  &  Sullivan  to  receive  and 
receipt  for  in  my  name  any  and  all  drafts,  moneys,  and  papers,  aud  to  do  any  and  all 
things  necessary  in  the  premises  to  the  collection  of  said  claim  or  claims,  as  fully  as 
I  could  do  myself  personally.  And  I  do  hereby,  forever  and  fully,  revoke  any  and 
all  former  or  other  powers  of  attorney  or  authorizations  in  the  premises  whatever. 

Given  under  my  hand  and  seal,  on  this  18th  day  of  February,  1878. 

J.  G.  HIGGINBOTHAM.     [seal.] 

This  was  duly  attested  and  acknowledged  before  a  proper  officer. 
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as  counsel  for  the  claimant  before- the  commissioners  of  claims  and  ren- 
dered the  usual  service  required  at  Washington,  where  said  commis- 
sioaers  held  their  sessious. 

Sullivan  &  Sullivan  prepared,  at  Oxford,  Mississippi,  the  evidehce  in 
support  of  the  claim,  and  on  which  it  was  finally  allowed. 

It  is  shown  that  in  claims  of  this  character  the  custom  was  that  the 
resident  attorney  in  Washington  should  receive  one-half  the  usual  fee, 
and  the  local  attorney,  who  prepared  the  evidence  in  the  State  from 
which  the  claim  came,  a  similar  amount.  There  was  no  special  con- 
tract as  to  the  amount  of  fees  to  be  paid  in  this  case. 

It  seems  from  the  affidavits  that  one  Varden  was  employed  in  Mis- 
sissippi by  the  claimant  at  an  early  period,  not  definitely  stated;  was 
paid  $19  for  services  in  relation  to  the  claim,  and,  after  rendering  some 
service,  did  nothing  more;  that  Sullivan  &  Sullivan  advanced  money  to 
pay  expenses  of  prosecuting  this  claim,  prepared  all  the  evidence,  having 
hail  no  correspondence  with  McAllister  as  to  this  claim,  though  they 
ha<l  as  to  others,  about  which  they  held  a  personal  conference,  and  agreetl 
with  him  upon  a  division  of  fees  for  services  in  six  other  cases  in  which 
they  were  attorneys,  pending  at  the  sauje  time  with  this ;  McAllister 
attending  to  the  cases  in  Washington,  and  Sullivan  &  Sullivan  in 
Mississippi. 

The  order  made  by  the  commissioners  of  claims,  appointing  the  clerk 
of  the  court  of  Oxford,  Mississippi,  as  commissioner  to  take  testimony, 
was  filleil  up  by  McAllister  and  signed  b^'  him  as  attorney.  It  was 
sent  to  Mississippi,  where  it  was  signed  by  the  claimant,  and  also  by 
Sullivan  &  Sullivan,  as  attorneys,  and  annexed  to  the  depositions. 
McAllister  examined  the  evidence,  and  submitted  the  case  to  the  com- 
missioners of  claims  for  decision,  without  argument  He  alleges  that  he 
watched  its  progress  and  saw  that  it  was  included,  with  otiiers,  in  the 
proper  appropriation  bill  in  Congress,  and  had  no  notice  of  the  revoca- 
tion of  his  power  of  attorney  until  the  hearing  before  the  Second 
Comptroller. 

T.  W.  TaUniddge^  for  Sullivan  cfc  Sullivan^  made  an  elaborate  oral 
sirgumeut,  citing  authorities.  He  also  filed  a  brief  and  submitted  the 
following  ]>oints,  made  in  writing  by  Sullivan  &  Sullivan: 

First  We  were  employed  by  the  claimant  to  prosecute  and  collect 
the  claim;  we  took  all  the  testimony  aiul  did  all  the  work  in  the  case, 
(except  filing  the  original  claim,  which  R.  McAllister  did,  and  his  sub- 
agent,  M.  J.  Varden,  was  fully  paid  for  that  by  the  claimant.) 

SecoTKd.  We  advanced  the  claimant  money  to  pay  the  expenses  of 
taking  the  testimony  and  prosecuting  the  claim. 

Third.  We  have  never  been  paid  one  cent  for  our  services,  nor  for 
our  money  advanced  in  the  case. 

Fourth.  Before  any  testimony  was  ever  taken  in  the  case  the  claimant 
i*xecute<l  and  delivered  to  us  a  power  of  attorney  to  represent  him 
fully,  and  revoking  all  other  and  former  letters  of  attorney. 

Fijth.  Claimant  desires  that  we  shall  have  the  custody  of  the  draft, 
and  that  McAllister  shall  not. 

Sixth.  The  testimony  would  never  have  been  taken,  nor  the  claim 
l»roMecuted,  except  for  us.    It  had  been  neglected. 

Richard  McAllister^  Richard  McAllister^  Jr.,  and  Hon.  George  E. 
Karris  submitted  an  argument,  to  this  effect:  It  would  be  unjust  to 
deliver  the  draft  to  Sullivan  &  Sullivan,  because  no  notice  was  given 
to  McAllister  of  any  revocation.    The  Department  regulation  gives  the 
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original  attorDcy  the  right,  and  prevents  a  revocation.  It  was  not 
necessary  to  procure  a  certificate  from  the  commissioners  Df  claims, 
because  there  was  no  contest  before  them  as  to  the  right.  The  question 
of  the  right  of  McAllister  to  the  custody  of  the  draft  is  res  adjudicafa, 
by  reason  of  the  decision  of  the  Second  Comptroller,  and  of  the  circular 
of  the  Secretary  of  the  Treasury  of  July  19,  1880,  saying  that  "here- 
after the  accounting  oflBcers  will  decide  what  jiersons,  as  attorneys  or 
claimants,  are  entitled  to  receive  drafts  under  the  rules  of  the  Depart- 
ment."   The  First  Comptroller  has  no  jurisdiction  in  such  case  as  this. 


Decision  by  William  Lawrence,  First  Comptroller: 

It  is  the  duty  of  the  Treasurer  of  the  United  States  to  pay  every 
claimant  on  a  warrant  drawn  in  his  favor.  (Rev.  Stats.,  248,  269,  30»*, 
305, 306, 307, 308, 3477, 3593, 3644, 3645, 3646, 3647, 4046, 4765, 5208, 5413.) 

Payment  may  be  made  in  money  or  by  draft^  in  th^  discretion  of  the 
Treasurer,  when  no  statutory  provision  or  Department  regulation 
otherwise  directs.  For  the  convenience  of  claimants,  payment  may  be 
made  by  draft  payable  at  the  Treasury  or  any  sub- treasury,  or  deposi- 
tory;  but  the  mode  and  place  of  such  payment  are,  under  the  limitations 
stated,  to  be  determined  by  the  Treasurer.  This  is  the  effect  of  the 
sections  above  cited;  and  his  right  to  do  so  is  dictated  by  considera- 
tions of  financial  policy  and  by  the  necessity  of  protecting  the  Gov- 
ernment against  improper  payments.  The  statute  as  to  powers  of  at- 
toi-ney  i^permissive^  not  mandatory^  on  the  Treasurer.  (Rev.  Stats.,  1778, 
3477.)  There  may  be  disputed  questions  of  the  identity  of  a  claimant, 
or  of  his  legal  capacity,  and  others  of  like  character,  which  may  render 
his  personal  presence  necessary. 

The  Treasurer  is  not  bound  to  pay  an  agent  or  attorney  either  iu 
money  or  by  draft,  even  on  a  power  of  attorney  for  that  purpose  ex- 
ecuted by  the  claimant,  unless  some  valid  regulation  of  the  Treasury- 
Department  so  requires.  The  Treasurer's  duties  are  not  to  be  pre- 
scribed or  modified  by  a  power  of  attorney.  There  may  be  many  cases 
where,  for  manifest  reasons,  if  a  power  of  attorney  has  been  given  to 
receive  money  or  a  draft,  justice  would  require  the  payment  of  the 
money  or  the  delivery  of  the  draft  under  such  power  of  attorney;  as 
in  the  case  of  attorneys  whose  services  have  procured  the  allowance  of 
a  claim,  and  the  custody  of  the  draft  or  money  is  necessary  to  secure 
the  payment  of  their  fees.  But  even  after  the  execution  of  such  a 
power,  an  attorney  may  become  legally  incapacitated  to  transact  busi- 
ness; or  other  reasons  may  appear  why  payment  should  be  made 
directly  to  the  claimant;  and  hence  the  necessity  of  a  discretionary 
power  in  the  Treasurer.  The  exercise  of  this  discretionary  power  may 
be  essential  to  avoid  involving  the  United  States  in  a  liability  which 
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might  accrue  in  consequence  of  a  payment  made  to  a  person  unfit  or 
not  authorized  to  receive  it.  It  may  sometimes  be  necessary  for  the 
United  States  to  file  a  bill  of  interpleader,  though  ordinarily  a  resort 
to  this  expedient  is  not  advisable.  (Vermilye  &  Co.  vs.  Adams  Ex. 
Co.,  21  Wall.,  138.)  The  duty  of  executive  officers  to  make  payment 
to  claimants  carries  with  it  the  power  to  make  all  inquiries  necessary 
to  its  proper  performance.  (Inspectors'  case,  1  Lawrence,  Compt.  Dec, 
207.) 

In  the  matter  now  under  consideration,  McAllister  had  the  first 
power  of  attorney  to  receive  the  draft  to  be  issued  on  the  warrant. 
Under  this  he  has  a  right  to  receive  the  draft,  unless  the  power  has 
been  revoked ;  and  in  form  it  has  been  revoked  by  the  subsequent  power 
to  Sullivan  &  Sullivan.  This  raises  the  question  of  the  validity  and 
effect  of  the  second  power  of  attorney.  No  objection  is  made  to  its 
form  or  mode  of  authentication.  Its  effect  is  alone  the  subject  of  con- 
troversy. 

The  question  is  to  be  considered  as  affected  by  (1)  the  "regulations" 
of  the  Department  and  (2)  the  general  principles  of  law. 

These  are  all  to  be  liberally  construed  as  in  favor  of  affording  to 
attorneys  every  reasonable  means  to  enable  them  to  collect  from  clients 
fees  due  for  services.  They  are  remedial  in  character,  and  the  equity  of 
their  purpose  should  be  carried  into  effect  in  order  to  secure  their 
objects.     (Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  32,  251,  308-316.) 

I. — The  Department  "regulations"  have  not  the  effect  of  prohibiting 
the  revocation  in  this  case. 

1.  The  Secretary  of  the  Treasury,  having  power  to  prescribe  "regu- 
lations," has  provided,  by  Department  circular  No.  130,  of  October  10, 
1876,  that  "the  claimant  may  change  his  attorney  at  any  time,  with  the 
consent  of  the  proper  officers  of  the  Department."  (Di  Cesnola's  case, 
ante,  142.)  The  effect  of  this  is,  that  the  original  attorney  may  not  be 
changed  without  such  consent.  Expressio  unius  est  exclusio  alterius. 
This  is  a  proper  exercise  of  the  power  to  make  regulations,  relating,  as 
it  does,  to  claims  being  prosecuted  before  the  Department  of  the  Treasury. 
(Kev.  Stats.,  161;  Inspectors'  case,  1  Lawrence,  Compt.  Dec,  207.)  An 
authorized  regulation  has  the  force  of  law.  (U.  S.  vs.  Eliason,  16  Pet., 
291.) 

The  claim  on  which  the  warrant  in  the  present  case  is:jued  was  pros- 
ecuted before  the  "Commissioners  of  Claims,"  (16  Stats.,  524,  sec.  2,) 
and  not  before  the  Treasury  Department^  within  the  meaning  of  that 
portion  of  the  circular  above  quoted;  hence,  no  "consent  of  the  proper 
officers  of  the  Department"  to  change  the  attorney  was  requisite.    The 
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Secretary  of  the  Treasury  cannot  and  has  not  atteinpteil  to  interfere 
with  the  right  of  any  court  or  commission  to  make  its  own  regulatious 
as  to  attorneys  in  the  transaction  of  business  before  it. 

2.  The  circular  further  provides  that — 

"  In  cases  certified  for  payment  by  the  Court  of  Claims,  or  by  any  com- 
mission created  by  Congress,  the  persons  certified  by  said  court  or 
commission  as  the  attorneys  of  record  shall  be  regarded  as  such  by 
this  Department,  and  be  entitled  to  receive  the  drafts  in  such  cases." 

One  of  the  objects  of  the  circular,  apparent  from  its  language,  vras 
to  avoid  in  the  Treasury  Department  contests  between  attorneys  over 
their  respective  rights  to  receive  drafts,  and  generally  to  leave  the 
decision  thereof  to  the  Court  of  Claims,  or  the  commissions  created  by 
Congress,  in  cases  severally  disposed  of  by  them.  The  Commissioners 
of  Claims  constituted  a  "  commission  created  by  Congress"  within  the 
meaning  of  the  circular.  Neither  of  the  attorneys  now  asking  for  the 
custody  of  the  draft  to  be  issued  on  the  warrant  has  shown  that  he  i» 
the  person  "certified  by  said  commission  sls  the  attorney  of  record;'^ 
consequently  no  authority  to  receive  tlie  draft,  within  this  clause  of  the 
circular,  is  shown,  and  to  this  extent  there  is  no  prohibition  of  the  revo- 
cation. One  reason  for  re(iuiring  the  certificate  doubtless  is,  that  courts 
have  a  right  to  permit  a  change  of  attorneys,  to  suspen<l  them  from 
practice,  and  to  regulate  by  summary  proceedings  their  claims  for  fees. 
Commissions  created  by  Congress  for  the  adjudication  of  claims  have 
a  general  power  to  determine  who  may  prosecute  claims  before  them, 
and  to  make  or  permit  similar  changes.  {In  re  Paschal,  10  Wall.,  483, 
49G;  Carver's  case,  7  Ct.  Cls.,  500;  Desmare's  case,  9  Jd,  I5  Bristol's 
case,  11  Op.  Att.-Gen.,  7;  Di  Cesnola's  case,  ante^  142.) 

3.  When  an  attorney  does  not  avail  himself  of  the  benefit  of  the  cer- 
tificate authorized  by  the  "regulations,"  he  is  left  to  the  operation  of 
general  rules  of  common  law  governing  the  relation  of  principal  and 
agent,  or  attorney. 

It  is  not  to  be  understood  that  an  attorney  who  produces  the  certifi- 
cate must,  in  such  case,  be  conclusively  regarded  as  the  attorney.  The 
"regulations"  expressly  reserve  to  the  Secretary  of  the  Treasury  "the 
right  in  all  causes  to  make  such  special  orders  as  may  be  proper."  This 
right  would  exist  without  the  reservation.  (U.  S.  vs.  Eliason,  16  Pet,^ 
291..  Or  the  Treasurer,  under  his  duty  to  pay  as  imposed  by  the 
statute,  could,  in  his  discretion,  and  in  case  of  doubt  should,  pay 
directly  to  the  claimant.  The  certificate  is  to  be  regarded  generally  as 
prima  fa^ne^  and  not  as  conclusive,  evidence.  The  attorney  of  record 
may. become  incapable  of  transacting  business,  or  be  so  unworthy  of 
trust  as  to  render  it  improper  to  deliver  a  draft  to  him. 
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L  The  question  as  to  the  absolute  right  of  a  claimant  to  revoke  a 
power  of  attorney  notwithstanding  the  Department  *^  regulation,''  or  as 
to  how  far  he  may  be  estopped  from  asserting  any  such  right  by  his 
having  permitted  an  attorney  to  proceed  upon  the  faith  reposed  in  such 
"regulation,''  does  not  arise  in  this  case,  because  neither  of  the  attorneys 
has  produced  the  certificate  requisite  to  enable  him,  even  primd  facie^ 
to  claim  the  benefit  of  the  regulation.  However  an  e^^toppel  may  operate 
as  between  principal  and  agent,  it  cannot  affect  the  United  States  so 
as  to  require  the  Treasurer  to  make  payment  in  case  of  disputed  facts, 
or  where  a  contested  right  thereto  may  involve  the  Government  in 
liabihty.  (Herman,  Estoppel,  sec.  219;  Fossat's  case,  21  How.,  445; 
The  Fossat  case,  2  Wall.,  649;  Alviso  vs.  U.  S.,  8  Td.,  337;  U.  S.  vs. 
State  Bank,  96  U.  S.,  30;  Johnson  vs.  U.  S.,  5  Mas.  0.  C,  425;  Lindsey 
M.  Hawes,  2  Black,  554;  Vermont  vs.  Society  for  Pro})agation,  &c., 
2  Pa.  C.  C,  545;  U.  S.  vs.  Collier,  3  Blatch.  C.  C,  325;  Stow's  case,  5 
Ct.  Cls.,  362 ;  Langdon  vs.  Doud,  10  Mass.,  433 ;  Candler  vs.  Lunsford, 
4  Dev.  &  Batt.,  L.,  407;  Wallace  t?«.  Maxwell,  10  Ired.,  110;  Taylor  vs. 
Shufford,  4  Hawks,  116.) 

Neither  of  the  attorneys  now  asking  for  the  custody  of  the  draft 
having  established  any  right  to  its  custody  by  force  of  the  "  regula- 
tions" of  the  Department,  another  inquiry  presents  itself,  namely : 

II.— The  effect  of  the  general  principles  of  law  touch- 

OG  THE  RIGHT   OF  REVOCATION. 

Has  the  claimant  a  right,  on  general  principles  of  law,  to  revoke  the 
authority  given  to  McAllister  to  receive  the  draft? 

It  is  again  to  be  observed  that  the  question  is  not  whether  such  right 
exists  as  to  a  claim  prosecuted  by  the  attorney  before  the  Departmenty 
but  as  to  a  claim  in  the  prosecution  of  which  services  were  rendered 
before  a  "  commission  created  by  Congress,''  and  as  to  which  neither 
attorney  has  presented  the  certificate  contemplated  by  the  "  regulations.'* 
The  claimant  had  a  right  to  revoke  the  power  given  to  McAllister, 
unless  for  some  reason  he  had  lost  the  right  or  is  estopped  from  assert- 
ing it. 

The  only  grounds  upon  which  such  loss  or  estoppel  can  be  alleged 
are: 

I.  That  a  claimant  has  no  right  to  change  his  attorney. 

n.  That  the  power  to  McAllister  was  ^^  coupled  with  an  interest j^  and 
so  not  revocable. 

III.  That  it  was  given  for  a  valudbU  consideration^  and  so  nbt  re^ 
vocable.  •    ** 
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IV.  That  the  claimant,  by  permitting  McAllister  to  continue  as  his 
attorney  without  notice  of  revocation  until  after  the  account  for  the 
payment  of  the  claim  was  stated  by  the  Third  Auditor,  is  estopped  from 
exercising  any  right  of  revocation. 

These  are  all  the  grounds  which  it  is  supposed  might  be  urged. 
They  will  be  considered  : 

I. — ^The  claimant  in  this  case  had  a  right  to  change  his  attorney  while 
prosecuting  the  claim. 

1.  The  "regulation"  as  to  claims  being  prosecuted  in  the  Treasury 
Department  requires  the  assent  "  of  the  proper  officers  of  the  Departs 
ment"  to  change  an  attorney.  There  is  not  and  could  not  be  a  Treas- 
ury regulation  prohibiting  such  change  while  the  claim  was  before  the 
commissioners  of  claims. 

2.  There  was  no  "regulation"  of  the  commissioners  of  claims  pro- 
hibiting a  change  of  attorney;  and  to  this  extent,  therefore,  no  infer- 
ence arises  against  the  right  of  revocation. 

It  is  well  settled  that  a  party  who  has  a  cause  pending  in  a  judicial 
aourt,  in  which  he  is  represented  by  an  attorney  of  record^  cannot  be 
"so  fixed  and  tied  up"  by  any  arrangement,  that  he  cannot  change  his 
attorney  and  employ  such  other  counsel  as  he  may  desire;  always  being 
responsible  for  a  violation  of  his  contract.  (In  re  Paschal,  10  Wall., 
496;  Carver's  case,  7  Ct  Ols.,  500;  Desmare's  case,  9  Id.,  1;  Bristol's 
case,  11  Op.  Att.-Gen.,  7.) 

This  rule  applies  in  thejudicml  courts;  and,  so  far  as  the  business  of 
prosecuting  claims  in  the  Department  is  concerned,  the  same  rule  is 
generally  applicable,  subject  to  the  circular  regulation  as  to  the  "  con- 
sent of  the  proper  officers  of  the  Department;"  which  can  only  mean 
that  a  new  attorney  who,  for  sufficient  reasons,  has  been  denied  the 
right  to  act  in  the  Department,  cannot  be  substituted;  and  does  not 
infringe  the  principle  of  the  client's  general  right  to  make  a  change  of  at- 
torney. The  right  of  a  claimant  to  be  represented  by  counsel  of  his  choice 
ought  to  be  respecteil.  His  opinion  as  to  the  efficiency  and  usefulness 
of  such  counsel  as  he  has  may  undergo  a  change.  Circumstances  which 
may  impair  the  usefulness  of  the  ablest  lawyer  are  liable  to  occur  at 
^uy  time.  The  recognition  by  the  courts,  by  the  quaMJudicisA  commis- 
sions created  by  Congress,  and,  in  analogy  to  these,  by  the  Executive 
Departments,  of  the  right  on  the  part  of  every  claimant  to  change  his 
counsel  in  the  prosecution  of  causes  before  them,  respectively,  is  some 
'evidefice  of  the  right  on  the  part  of  a  payee  to  revoke  the  authority  given 
by  him  to  an  attorney  or  agent  to  receive  a  draft.  The  original  attor- 
ney who  prosecutes  a  claim  in  a  Department  is  sometimes  called  the 
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attorney  of  record.  This  is  the  proper  designation  as  to  attorneys 
who  have  subscribed  the  pleadings  in  courts  of  record.  Technically, 
and  in  stiict  legal  parlance,  there  can  be  no  attorney  of  record  in  the 
prosecution  of  claims  before  an  executive  department  or  a  commission 
created  by  Congress,  inasmuch  as  neither  of  thes»e  has,  in  the  full  sense, 
judicial  power  and  a  record.  In  popular  parlance,  however,  such 
attorney  may,  in  allusion  or  analogy  to  the  corresponding  officer  in 
purely  judicial  tribunals,  be  termed,  with  tolerable  accuracy,  the  attorney 
of  record.  He  is  an  agent  whose  authority  is  recognized,  and  should,  in 
order  to  certainty,  be  evidenced  by  a  proper  power  of  attorney,  as  re- 
quired by  the  Treasury  Department  circular.  No.  130,  October  10, 1876. 
(Di  Cesnola's  case,  ante^  142.) 

3.  When  such  agency  or  authority  is  recognized  and  so  evidenced,  it 
is  pertinent  to  inquire  what  power  remains  in  the  principal  or  claimant 
to  revoke  it.  If  he  has  no  right  to  change  his  attorney  while  the  claim 
is  in  course  of  prosecution,  it  may  well  be  maintained  that  he  cannot, 
during  the  same  time,  revoke  a  power  given  for  that  purpose;  and  this 
inability  would  furnish  some  reason,  whether  conclusive  or  otherwise, 
for  insisting  that  the  power  to  receive  a  draft  could  not  be  revoked 
after  the  claim  was  allowed. 

On  this  point  there  is  no  obstacle  in  the  way  of  revoking  the  power. 

II. — ^The  power  to  McAllister  is  not  '*  coupled  with  an  interest,"  and 
is,  therefore,  in  respect  of  any  limitation  arising  from  this  reason,  a 
revocable  power. 

This  subject  may  be  considered  with  reference  to  the  effect  of  (1) 
statutes  and  of  (2)  the  general  principles  of  the  common  law, 

( 1.)  It  is  a  general  rule  that  a  power  coupled  with  an  interest  or  trust, 
or  upon  a  consideration,  or  given  as  a  security,  is  not  revocable  by  the 
act  of  the  maker;  and  equity  will,  where  no  officer  of  the  Govern nient 
is  concerned,  restrain  the  revocation  of  such  power.  All  other  powers 
are  revocable.  (Hunt  vs.  Rousmanier,  8  Wheat.,  174;  U.  S.  vs.  Robeson, 
9  Pet.,  325;  Lorings  vs.  Marsh,  6  Wall.,  353;  Trist  vs.  Child,  21  Wall., 
441;  Taylor  vs.  Benham,  5  How.,  266;  Posten  vs.  Rassette,  5  Cal.,  467; 
Barr  vs.  Schroeder,  32  Id.^  609;  Hynson  vs.  Noland,  14  Ark.,  710; 
Bonney  vs.  Smith,  17  HI.,  531 ;  Hutchins  vs.  Hebbard,  34  N.  Y„  24 ; 
Brookshire  vs.  Voncannon,  6  Ired.,  N.  C.  L.,  231 ;  Wheeler  vs.  Knaggs, 
8  Ohio,  169;  Hartley's  Appeal,  53  Pa.  St.,  212;  Blackstone  vs.  Butter- 
more,  W.,  266;  Mechlin  &  Alexander's  case,  7  Op.  Att.-Gen.,  35;  Re- 
ceiver's case,  1  Lawrence,  Compt.  Dec,  373.) 

No  interest  can  attach  to  the  power  of  attorney  in  this  case,  such 
as  to  constitute  it  a  "power  coupled  with  an  interest;"  because  the 
H.  Ex.  Doc.  219 12 
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statute  prohibits  all  transfers  and  assignments  of  any  claim,  or  of  any 
part  or  sbare  thereof,  or  interest  therein,  whether  absolute  or  conditional, 
whatever  may  be  the  consideration  therefor,  unless  made  after  the 
allowance  of  the  claim  and  the  issuing  of  a  warrant  for  its  payment. 
(Rev.  Stats.,  3477 ;  Trist  vs.  Child,  21  Wall.,  441 ;  U.  S.  vs.  Gillis,  95 
U.  S.,  413;  U.  S.  vs.  Kobeson,  9  Pet.,  325;  Stow  vs.  U.  S.,  5 Ct.  Cls., 3G2; 
Flight  vs.  Salter,  1  Barn.  &  Ad.,  67G;  Isaacs  vs.  Abraham,  1  Oir.  Mass., 
1878,  6  Law  Reporter,  cited  in  8  Abb.  Nat.  Big.,  p.  36;  Mechlin  &  Alex- 
ander's case,  7  Op.  Att.Gen.,35;  Bristol's  case,  11  Op.,  7;  Taylor's  case, 
J<7.,  520;  Brooke's  case,  12  Op.,  210;  Assignment  case,  16  Op.,  261;  Saf- 
ford  f&  Co.'s  case,  1  Lawrence,  Compt.  Dec,  287 ;  Di  Oesnola's  case, 
unte^  142.) 

In  the  opinion  of  Attorney -General  Gushing  (7  Op.,  35)  there  is  no 
reference  to  the  acts  of  July  9,  i846,  (9  Stats.,  41,)  or  of  February  20, 
1853,  (10  Stats.,  170,)  though  both  these  statutes  had  a  direct  bearing 
on  the  question  before  him. 

(2.)  The  same  result  follows  from  general  common-law  principles. 
If  the  power  given  to  McAllister  is  "coupled  with  an  interest,"  it  is 
not  revocable ;  otherwise,  it  is.     ( Story,  Ag.,  3d  ed.,  sees,  462, 463,  et  seq. ; 

1  Pars.  Cont.,  6th  ed.,  69,  72;  2  Kent,  Gomm.,  4th  ed.,  643,  644;  U.  S. 
vs.  Robeson,  9  Pet.,  325.)  It  is  difficult  to  define  sueh  power;  and  the 
elementary  books  and  decided  cases  are  by  no  means  so  lucid  anil 
harmonious  on  this  point  as  could  be  desired.  (Peter  vs.  Beverly,  10 
Pet.,  563,  564.)  Some  powers  are  revocable  by  death  which  are  not 
revocable  inter  vivos.  (Hunt  vs.  Rousmanier,  8  Wheat.,  201 ;  s.  c,  2 
Mason,  244;  s.  c,  3  Mason,  294;  s.  c,  1  Pet.,  1;  Smart  vs.  Saudai-s, 
5  M.,  G.  &  S.,  895,  917 ;  Taylor  vs.  Benliam,  5  How.,  233.)  Here  the 
parties  are  living,  and  all  the  interest  which  McAllister  can  claim  is  in 
the  money  to  come  from  the  exercise  of  the  power  given  to  him.  Sudi 
an  interest,  even  if  it  could  arise  or  be  created  at  common  law,  cannot, 
under  section  3477  of  the  Revised  Statutes,  be  recognized  by  tli  ^ 
Treasury,  and  consequently  cannot  support  his  claim.  (Fenemore  r*'. 
U.  S.,  3  Ball.,  364.) 

Parsons  says:  "The  revocation  is  not  prevented  by  any  interest  in 
the  money  to  come  from  the  exercise  of  the  authority;  but  the  interest 
must  tie  in  the  property  on  which  the  power  is  to  be  exercised."  (1  Con- 
tracts, 6th  ed.,  73 ;  Paley,  Agency,  155 ;  Barr  vs.  Schroeder,  32  Cal., 
609 ;  Spear  vs.  Gardner,  16  La.  Ann.,  383 ;  Hartley's  Appeal,  53  Pa. 
St.,  202;  Blackstone  vs.  Buttermore,  Jd.,  286;  Bancroft  vs.  Ashhurst, 

2  Grant's  Gas.,  Pa.,  513;  Coffin  vs.  Landis,  10  Wright,  426;  Irwin  vs. 
Workman,  3  Watts,  357 ;  Smyth  vs.  Craig,  3  Watts  &  S.,  20;  Rochester 
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w.  Whitehouse,  15  N.  H.,  468;  McDonald  V8.  Black,  20  Ohio,  1^-^ 
Franklin  vs.  Osgood,  14  Johns.,  527.) 

Ill,  The  power  to  McAllister  is  not  irrevocable  on  the  ground  that  it 
was  given  for  a  valuable  consideration. 

1  .this  results  from  the  effect  of  provisions  of  the  statute  already 
considered. 

2.  The  same  result  follows  from  general  common-law  priuciples. 

It  is  said  that  an  authority  is  always  revocable  unless  it  is  (1)  coupled 
with  an  interest,  or  '2)  given  for  a  valuable  consideration,  or  (3)  given 
upon  a  trust,  or  (4)  as  a  security.  (1  Pars.  Cont.,  70;  2  Kent,  644.) 
Bwt  this  is  very  indefinite.  In  one  sense  a  client  who  gives  his  attor- 
ney a  power  to  prosecute  an  action,  gives  the  power  "fof  a  valuable 
consideration," — the  services  of  the  attorney.  The  authorities  already 
cited  show  that  this  is  not  one  of  the  cases  of  a  power  given  for  a  valu- 
able consideration.  Again,  it  is  said,  that  a  power  is  not  revocable 
^*  where  the  agent  had  begun  to  act  under  the  authority,  and  would  be 
damnified  by  its  recall,  or  where  the  authority  is  part  of  a  security." 
(1  Parsons,  70,  n.)  .  This  gives  no  clear  or  sufficient  definition  or  rule. 
An  attorney  who  has  begun  the  prosecution  of  a  claim  in  an  executive 
department  may  be  damnified  by  the  recall  of  his  power;  and  yet  the 
distinctions  taken  by  the  authorities  show  that  this  is  not  a  case  of 
irrevocable  power.  If  a  factor  makes  advances  on  goods  intrusted  to 
him  to  sell,  and  reimburses  himself,  his  power  is  not  revocable  at 
the  pleasure  of  the  principal.  He  would  be  damnified  by  the  recall  of 
his  power;  but  this  damnification  is  not  alone  the  test  which  defeats  a 
right  of  revocation.  (Brown  vs.  McGran,  14  Pet.,  879 ;  Parker  rs. 
Brancker,  22  Pick.,  40;  Frothingham  vs.  Everton,  12  N.  H.,  239; 
Blot  vs.  Boiceau,  3  Comst.,  78;  Kuapp  vs.  Alvord,  10  Paige,  Ch.,  205.) 
The  factor's  i)ower  in  such  case  is  based  upon  a  consideration ;  it  is 
coupled  with  a  trust,  and  it  is  part  of  a  security. 

When  the  power  vests  in  the  donee  any  legal  or  eciuitable  interest, 
or  charges  him  with  a  trust,  the  execution  of  which  depends  upon  the 
exercise  of  the  power,  it  is  considered  as  coupled  with  an  interest  or 
trust,  and  is  not  generally  revocable.  (Lorings  vs.  Marsh,  6  Wall., 
354;  Boone's  Ex'r  vs.  Clarke,  3  Cr.  C.  C,  389;  Bergen  vs.  Bennett, 
1  Caines'  Cas.,  1;  Hovey  vs.  Blakeman,  4  Ves.,  609;  Osgood  vs. 
Franklin,  2  Johns.  Ch.,  1;  Houghtaling  vs.  Marvin,  7  Barb.,  412; 
Scruggs  «?i«.^Driver's  Ex'rs,  31  Ala.,  274;  Saltmarsh  vs.  Smith,  32  Id., 
^;  Ferris  vs.  Irving,  28  Cal.,  645;  McGriff  vs.  Porter,  5  Fia.,  373; 
McDonald  vs.  Black,  20  Ohio,  185;  Prinn  vs.  Stewart,  7  Tex.,  178; 
Mich.  Ins.  Co.  vs.  Leavenworth,  30  Vt.,  11 ;  Tayler  vs.  Marling,  2  Man. 
&  Gr.,  55.) 
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What  is  meant  by  the  loose  expression:  "A  power  given  for  a 
valuable  consideration''! 

It  is  not  a  i>ower  for  which  the  service  to  be  rendered  is  the  sole  con- 
sideration. 

Iti«  a  power  under  which,  for  example,  the  agent  advances  money  or 
other  property  of  value  upon  an  agreement,  express  or  implied,  that  he 
is  to  be  reimbursed  for  such  advances.  (Peter  vs,  Beverly,  10  Pet.,  563; 
Parker  vs,  Brancker,  22  Pick.,  40;  Tucker  vs.  Wilson,  1  P.  Wms.,  261; 
Lockwood  vs.  Ewer,  2  Atk.,  303;  DeLisle  vs.  Priestman,  1  Browne,  Pa., 
176;  Hartm  Ten  Eyck,  2  Johns.  Oh.,  100;  1  Pars.  Cont.,  70;  Story, 
Agency,  3d  ed.,  sec.  74,  n.  2;  sees.  335,  338;  Britton  vs.  Turner,  6  N. 
H.,  493, 895;  Frothingham  vs.  Everton,  12  N.  H.,239;  Ex  parte  ^mxth&r^ 
38  E.  C.  L.  E.,  532;  s.  c,  1  Dea<5on,  413;  Walsh  vs.  Whitcomb,  2  Esp., 
665;  Bromley  vs.  Balland,  7  Ves.,  28;  Gaussen  vs.  Morton,  10  Barn.  &  C, 
731 ;  Watson  vs.  King,  4  Camp.,  272;  Drinkwater  vs.  Goodwin,  1  Cowp., 
251;  Fisher  vs.  Miller,  1  Biug.,  150;  Mechlin's  case,  7  Op.  Att-Gen.,  35; 
Assignment  case,  16  Op.,  261.) 

As  to  what  constitutes  a  power  given  as  a  security,  see  Hunt  vs. 
Kousmanier,  8  Wheat.,  174;  Hodgson  vs.  Anderson,  3  B.  &  C,  842; 
Smart  vs.  Sandars,  5  M.  G.  &  S.,  895;  E.  C.  L.  R.,  vol.  57. 

The  regulations  of  the  Treasury  Department,  in  effect,  deny  the  right 
to  make  advances  on  the  security  afforded  by  the  custody  of  a  draft 
(Meyer's  case,  1  Lawrence,  Compt.  Dec.,  136.)  Such  advances 
for  the  prosecution  of  cases  in  court  are  deemed  to  be  against  public 
policy.  (Barry  vs.  Whitney,  3  Sandf.,  696.)  Generally,  the  same 
reason  would  apply  as  to  attorneys  before  executive  departments;  and, 
if  it  did  not,  it  would  still  be  impracticable  for  the  officials  of  the  Gov- 
ernment to  protect  persons  who  make  advances.  Though  there  may 
not  be  the  same  reasons  of  public  policy  as  against  advances  of  money 
unconnected  with  the  prosecution  of  a  claim;  yet,  for  the  reasons  and 
conformably  to  the  princii)les  already  stated,  no  such  advances  can 
render  irrevocable  the  power  to  receive  a  draft.  In  other  words,  agree- 
ments for  the  rendition  of  services  or  for  the  advance  of  money  in  the 
prosecution  of  claims,  made  ui>on  consideration  of  the  receipt  and 
custody,  as  security  for  compensation  or  repayment,  of  the  drafts 
to  be  issued  in  payment  of  such  claims,  are  in  contravention  of  law, 
public  policy,  and  the  regulations  of  the  Treasury  Department;  and 
no  agent  or  attorney  can  have  an  irrevocable  power  to  receive  or  hold 
such  drafts  as  such  security.  This  fact  is  worthy  the  attention  of  all 
parties  concerned  in  the  prosecution  of  claims  against  the  Government. 
A  power  given  to  an  attorney  or  other  agent  to  receive  or  hold  a  Treas- 
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ur.v  draft  as  security  for  compensatiou  or  repayment  by  reason  of  his 
having  rendered  services  or  advanced  money  in  the  prosecution  of  a 
claim,  will  be  irrevocable  only  when  given  after  the  issuing  of  the  wjk- 
rant  in  payment  of  such  claim,  and  conformably  to  the  statutory  pro- 
visions.   (Rev.  Stats.,  3477;  Di  Oesnola's  case,  anie^  142.) 

IV. — ^The  claimant  is  not  estopped  from  exercising  the  right  of  revoca- 
tion by  reason  of  his  not  having  served  notice  of  revocation  on  McAllister 
until  after  the  account  was  stated  for  the  payment  of  the  claim. 

1.  The  statutes  already  cited,  and  the  construction  given  to  them  by 
the  courts,  prevent  an  estoppel  in  this  case,  because  under  them  no 
interest  could  have  attached  to  the  power  held  by  McAllister. 

2.  The  same  result  follows  from  general  common-law  principles. 
Estoppels  are  admitted  for  the  purpose  of  preventing  injustice  to  or 

fraud  upon  others.  It  is  a  wrong,  at  least,  for  a  claimant  to  permit 
an  attorney  to  render  service  under  a  power  or  ui)on  a  representation 
that  he  shall  be  paid  from  the  avails  of  his  labor,  or  before  they  shall 
pass  into  the  hands  of  the  claimant,  and  then  to  recall  the  power  and 
repudiate  the  debt  arising  from  such  service.  But  the  principle  of 
estoppel  does  not  apply  in  such  case  as  this.  (Herman,  Estoppel, 
jMunm.) 

An  estoppel,  as  applicable  to  the  present  case,  is  **the  preclusion  of 
a  person"  from  denying  the  truth  of  a  rei>resentation  he  has  made  by 
word  or  act  for  the  purpose  of  inducing  another  to  act,  and  on  the  faith 
of  which  the  latter  has  acted.  (Bouv.  Die,  *^ Estoppel;"  Rawle,  Gov., 
3ded.,  407;  Douglass  r«.  Scott,  5  Ohio,  199.)  But  there  is  no  denial 
of  what  has  been  representM  by  the  power  of  attorney  to  McAllister. 
The  question  here  is,  whether  the  claimant,  who  admits  the  truth  of  his 
representation  m  giving  the  power,  can  revoke  the  latter,  and  thus  de- 
feat rights  acquired  by  the  agent,  through  the  rendition  of  services,  «>ii 
the  faith  that  the  power  would  continue  until  those  rights  were  satis- 
fied. This  a  question  in  the  law  of  agency^  and  not  in  that  of  estoppel. 
The  law  of  estoi)pel  api^lies  in  judicial  proceedings,  and  possibly  some- 
times in  the  administration  of  executive  departments ;  but,  if  applicable 
at  all  in  the  latter  respect,  it  will  be  admitted  only  under  limitations 
and  with  extreme  caution.  No  estoppel  can  exist  when,  as  in  this 
case,  there  is  no  mode  of  making  its  result  available.  (Di  Cesnola's 
case,  ante^  142.) 

The  question  whether  a  court  of  equity  could,  in  case  of  insolvency 
or  other  cause  of  jurisdiction  arising  between  individuals,  with  which 
the  Government  is  nowise  concerned,  and  on  an  agreed  statement  of 
facts  similar  to  that  now  presented,  grant  relief  by  injunction,  is  not 


Digitized  by  VjOOQIC 


182  First  Comptroller's  Office,  Treasury  Department 

involved  in  the  present  inquiry.  An  injunction  cannot  interrupt  or  ar- 
rest the  payment  of  money  by  the  Government,  (Trist  vs.  Child,  21 
Wall.,  441 ;  Draft  case,  1  Lawrence,  Compt.  Dec,  11 ;  Sallu's  case,  Id., 
234;  Klink's  ca«e,  Jci.,  255 ;  SaflFord  &  Co.'s  case,  JJ.,  276 ;  Receiver's  case, 
Id.,  374;)  and  executive  officers  have  no  such  jurisdiction  for  the  pre- 
vention of  wrongs  and  the  enforcement  of  rights  as  that  w^hich  exists  in 
courts  of  equity.     (Bonner  vs.  U.  S.,  9  Wall,  150.) 

That  McAllister  is  entitled  to  some  reasonable  compensation  as  at- 
torne}-  is  clear.  That  the  result  of  sending  the  draft  to  the  attorneys 
in  Mis8issipi)i  will  be  to  embarrass  him  in  collecting  the  amolint  due 
him,  if  not  in  depriAing  him  of  comi)ensation,  is  quite  apparent.  Evi- 
dently, all  parties  originally  understood  that  he  should,  when  the  claim 
was  allowed,  and  without  subjecting  him  to  the  delay  or  expense  of 
collecting  in  a  distant  State,  be  paid  the  sum  due  him.  Still,  as  the 
claimant  stands  upon  his  legal  right  to  revoke  the  power,  the  Govern- 
ment cannot  deny  or  interfere  with  the  exercise  of  this  right.  The 
Treasurer  may,  however,  properly  exercise  his  legal  right  to  pay  to  the 
claimant  in  person  at  the  Treasury.  He  may  properly  give  notice  to 
McAllister  of  the  time  and  place  of  such  payment.  It  will  then  remain 
for  the  latter  to  pursue  such  remedies  as  he  may  have,  by  judicial 
l>rocess,  against  the  claimant.  The  adoption  of  the  course  suggested 
will  not  merel^^  insure  justice  in  this  case,  but  also  serve  the  same  pur- 
l»ose  in  other  cases  of  like  character;  and  it  will  be  a  protection  alike 
to  claimants  and  to  their  attorneys.  If  this  method  of  payment  be  at- 
tended with  inconvenience  to  the  claimant,  it  is  nevertheless  an  expe- 
dient authorized  by  law  and  sanctified  by  the  justice  of  its  object. 

It  is  to  the  interest  of  claimants,  generally-,  that  their  attorneys  shall 
feel  secure  of  payment  at  the  i>roper  time  for  the  services  they  render ; 
otherwise,  the  latter  will  be  obliged  to  impose  on  honest  claimants, 
by  increased  fees,  such  a  tax  as  will  constitute  an  indemnity  against 
the  risks  incurred  as  to  obtaining  from  claimants  who  may  prove  un- 
scrupulous any  paj^ment  whatever. 

The  jurisdiction  of  the  First  Comptroller  over  this  matter  is  called 
in  question. 

The  subject  of  the  delivery  of  drafts  may  be  considered  (I)  without 
reference  to  any  regulation  of  the  Department,  and  (II)  under  such 
regulation. 

(I.)  Of  the  Treasurer's  duty  in  the  absence  of  a  regula- 
tion AS  TO  DRAFTS : 

Powers  of  attorney  affecting  warrants  drawn  on  the  Treasurer  are 
of  three  kinds:  (L)  Powers  to  collect  money;  (2)  powers  to  receive 
and  indorse  Treasurer's  drafts;  and  (3)  powers  merely  to  receive  drafts. 
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In  the  absence  of  any  "regulation,"  it  is  the  duty  of  the  Treasurer 
to  pay  warranto  drawn  on  him  ;  which  he  may  do  to  the  claimant  in 
person,  either  in  money  or  by  draft,  or  to  the  claimant's  agent,  under 
a  proper  power  of  attorney.  In  the  event  of  a  contest  among  attor- 
neys invohring  disputed  questions  concerning  the  revocation  of  powers, 
the  safe  course  would  be  to  pay  directly  to  the  claimant  only,  either  in 
money  or  by  draft. 

The  Treasurer  is  required  to  "render  his  accounts  to  the  First  Comp- 
troller," (Rev.  Stats.,  305,  311,)  which  accounts  the  latter  is  required  to 
b<tttle;  and  thus,  in  order  to  such  settlement,  the  Comptroller  is  obliged 
to  pass  on  the  validity  of  all  vouchers  submitted  by  the  Treasurer  for 
payments  made.  If  a  power  of  attorney  to  collect  and  receipt  for 
actual  money,  executed  conformably  to  sections  1778  and  3477  of  the 
llevised  Statutes,  be  presented  to  the  Treasurer,  the  duty  of  passing 
on  its  validity  is  incumbent  on  the  First  Comptroller;  and  if  an  attempt 
be  made  to  revoke  such  power,  it  is  incumbent  on  the  latter  to  deter- 
mine the  validity  and  effect  of  such  attempted  revocation.  If  the  power 
of  attorney  be  to  receive  and  indorse  a  draft  j  and  thus  to  collect  money, 
the  Fii-st  Comptroller  must  necessarily  decide  the  same  question  of 
vali<lity.  The  practice  is  for  the  Treasurer  to  submit  all  such  questions 
to  him  in  advance  of  payment. 

Hence,  the  validity  of  all  powers  of  attorney  authorizing  the  in- 
dorsement of  drafts  to  be  i^aid  by  the  Treasurer  is  determined  by  the 
First  Comptroller ;  and,  after  approval  by  him,  such  powers  are  flled 
in  his  office.  When  he  approves  a  power,  he  makes  an  indorsement  on 
the  draft,  in  the  following  form : 

"First  Comptroller's  Office. 

'*  Payment  to  John  Smith,  attorney,  is  authorized  by  virtue  of  power 
filed  in  this  office. 

"WILLIAM  LAWRENCE,  Comptroller.^ 

In  the  cases,  then,  of  either  (1)  a  power  to  demand  and  receipt  for 
mney,  or  (2)  a  power  to  receive  and  indorse  a  draft,  the  First  Comp- 
troller is  the  only  officer  who  is  charged  with  the  duty  of  passing  on 
the  validity  and  scope  of  such  powers.  In  these  cases  no  regulation 
afl'ecting  the  duty  of  the  Treasurer  or  First  Comptroller  has  been  made. 
The  "regulations"  as  made  apply  only  to  powers  toreceioe  drafts  merely — 
not  to  those  to  collect  money  or  indorse  drafts.  None  could  be  made 
which  would  relieve  or  discharge  the  First  Comptroller  from  the  duty 
enjoined  by  law  upon  him.  The  power  to  make  "  regulations"  is  limited 
to  such  as  are  "  not  inconsistent  with  law."  (Rev.  Stats.,  161.)  A 
draft  indorsed  without  authority  cannot  be  lawfully  paid.     If  there  be 
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two  adverse  attorneys  severally  claiming  to' act,  under  different  powers, 
only  one  can  have  lawful  authority  to  indorse.  The  First  Comptroller 
must  decide  which  of  them  has  this  authority,  the  possession  of  which 
is  indispensable  to  render  the  indorsement  a  valid  voucher  for  the 
Treasurer  in  his  settlement  with  the  First  Comptroller.  Tha  re<jeipt  of 
the  claimant  on  the  warrant,  or  a  properly-indorsed  draft,  is  a  legal 
voucher.  (Rev.  Stats.,  305,  311,  3045.)  The  rulings  of  the  First  Comp. 
troller  on  these  and  all  other  questions  which  come  officially  before  him 
in  the  settlement  of  accounts  and  countersigning  of  warrants  are  not 
merel}'  advisory;  they  have  the  effect  of  final  decisions, 

(II.)  Of  the  Treasurer's  Duty  as  affected  by  *^  Regula- 
tions:" 

The  dut}^  of  the  Treasurer  is  to  pay  the  party  entitled  to  payment. 
No  *' regulation"  can  interfere  with  the  discharge  of  this  duty.  (Clyde 
vs.  U.  S.,  13  Wall.,  38.)  No  regulation  can  or  has  been  made  to  take 
from  the  First  Comi>troller  the  power  given  by  statute  to  decide  what 
are  legal  vouchers.  The  "regulations"  of  October  10, 1876,  and  July 
19,  1880,  are  those  in  force  on  this  subject.  (See  Di  Cesnola's  case, 
ante,  142.)  Those  of  October  10,  1876,  provide,  as  to  each  claim  prose- 
cuted in  the  Department,  that  the  attorney  shall  present  a  power  of 
attorney;  that  he  shall  be  regarded  as  the  attorney  in  such  case,  with 
the  right  to  receive  any  draft  therein;  that  the  claimant  may,  "with 
the  consent  of  the  proper  officers  of  the  Department,"  cliange  his  attm- 
tiey  ^^at  any  time;^  that  drafts  be  delivered  to  the  proper  attorn^;  tlie 
Secretary  reserving  the  right  in  all  cases  to  make  such  special  orders  as 
may  be  proper.  Those  of  July  19,  1880,  declare  that  "the  accounting 
officers  will  decide  what  persons  as  attorneys  or  claimants  are  entithMl 
to  receive  drafts  under  the  rules  of  this  Department." 

The  question  whether  the  First  Comptroller  has  authority  to  pass 
finally  on  all  qusHtions  of  law  affecting  the  duty  of  the  Treasurer  to  de- 
liver drafts  need  not  now  be  decided*.  (See  Bender's  case,  1  La^TTence, 
Compt.  Dec,  317;  Bender's  case,  (Second,)  W.,  391;  McKnight  vs.  U. 
S.,  98  U.  S.,  179;  s.  C,  13  Ct.  Cls.,  307.) 

The  First  Comptroller,  having  exclusive  and  final  jurisdiction  gen- 
erally over  all  questions  affecting  the  settlement  of  the  Treasurer's  ac- 
counts, may  directly  advise  the  Treasurer  as  to  his  duties  in  paying 
warrants,  and  finally  decide  to  whom  they  shall  be  paid.  Necessarily 
incident  to  this  jurisdiction  is  the  power  to  decide  who  are  entitled  to 
receive  drafts,  in  order  that  payments  may  thereby  be  made.  The  in- 
cident follows  the  principle:  Accessorium  non  ducit,  sed  sequitur  suum 
principale.    The  regulations  do  not  specify  the  particular  "accounting 
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officers"  who  are  to  decide  what  persons  are  entitled  to  receive  drafts* 
It  is  not  said  that  the  Second  Comptroller  may  review  the  opinion  of 
the  Second,  Third,  or  Fourth  Auditor;  and  yet,  in  practice,  as  being  a 
reviewing  officer,  he  does  so.  For  some  purposes,  the  First  Compt- 
troUer  is  also  a  reviewing  officer,  and  particularly  so  on  all  matters 
affecting  the  settlement  of  the  Treasurer's  accounts. 

It  might  happen  that  after  the  Second  Comptroller  had  passed  on  a 
question  of  this  sort  the  facts  and  circumstances  should  have  so  changed 
as  to  affect  materially  or  alter  entirely  the  duties  of  the  Treasurer  as  to 
making  payment  or  delivering  a  draft.  The  action  of  the  First  Comp- 
troller in  countersigning  a  warrant  is  always  subsequent  in  time  to  the 
action  of  the  Second  Comptroller.  The  duties  of  the  Treasurer  are  to  he 
decided  by  the  conditions  existing  at  the  time  the  draft  is  issued^  which  is 
substantially  contemporaneous  with  the  countersigning  of  the  warrant 
by  the  First  Comptroller,  who  may  therefore  be  the  only  accounting 
officer  having  a  duty  to  perform  in  relation  to  the  warrant  at  a  tinio 
when  it  would  be  possible  to  decide  a  question  as  to  the  attorney  en- 
titled to  receive  a  draft. 

When  the  warrant  is  presented  to  the  First  Comj)troIler  to  be  coun- 
tersigned, the  question  t^^  arises  before  him,  and  he  then  has  jurisdic- 
tion in  the  matter.  (Allen  vs.  Blunt,  3  St.  C.  C,  742 ;  Wilkes  vs.  Dins- 
uiau,  7  How.,  89.) 

When,  as  in  this  case,  and  pursuant  to  the  general  usage,  the  memo- 
randum is  carried  into  the  warranty  directing  the  deliver}-  of  the  draft 
to  an  attorney  named,  the  First  Comptroller,  if  he  countersigns  the 
warrant,  sanctions  thereby  the  order  to  so  deliver  it.  He  is  thus  re- 
quired to  pass  directly  on  the  question.  Whenever  he  is  required  thus 
to  sanction  such  order,  he  may  and  must  inquire  whether  it  be  author- 
izes! or  unauthorized  by  law.  When  a  draft  is  claimed  under  a  power 
of  attorney  which  has  been  revoked,  it  is  unlawful  to  deliver  it  under 
that  power. 

Then,  again,  if  a  draft  be  delivered  to  an  attorney  without  any 
authority  from  the  claimant,  and  such  attorney  should  refuse  to  deliver 
it  to  the  claimant,  it  has  been  decided  that  a  duplicate  may  be  issued 
and  delivered  to  the  claimant.  (Di  Cesnola's  case,  ante^  142.)  The 
First  Comptroller  is  the  only  officer  who  can  decide  authoritatively  on 
the  legality  of  issuing  such  dujilicate,  because  this  becomes,  when 
properly  indorsed,  a  voucher  for  the  Treasurer  in  the  settlement  of  his 
accounts,  to  be  passed  on  by  the  First  Comptroller.  A  decision  of  any 
other  officer  that  the  original  should  be  delivered  to  a  party  claiming 
to  be  attorney,  can  therefore  be  of  no  avail.    The  "regulations''  must 
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consequently,  upon  well-settled  rules  of  construction,  be  deemed  as  giv- 
in":  tbe  First  Comptroller  linal  authority :  Ut  res  magis  valeat  quampereat. 

In  a  case  like  the  present  one,  to  which  the  regulations  do  not  apply, 
and  in  those  cases  which  are  not  subject  to  regulations,  the  Treasurer, 
so  far  as  any  direct  statutory  provision  is  concerned,  may  upon  his  own 
rosponsibilit}'  decide  what  are  his  duties  as  to  payment.  In  such  eases, 
any  direction  to  him  would,  strictly  speaking,  seem  to  be  only  advisory; 
but  since  the  First  Comptroller  must  decide  on  the  validity  of  his 
vouchers  of  payment,  the  direction  becomes  practically  binding  and 
conclusive.  In  like  strictness,  there  is  no  statute  authorizing  a  state- 
ment or  direction  in  a  warrant  as  to  the  disposition  to  be  made  of  a 
draft.  In  those  cases  which  are  subject  to  "regulations,"  the  Secretary 
of  the  Treasury  may  prescribe  the  mode  and  place  of  payment,  or  of 
the  delivery  of  the  draft.  But  it  is  not  necessary  now  to  decide  all 
these  questions. 

The  principles  affecting  the  question  raised  by  this  case  have  been 
f  onsidered  more  fully,  and  the  reasons  in  support  of  the  conclusions 
reached  have  been  presented  more  at  large,  than  in  some  other  ca^es, 
because  of  the  great  importance  of  the  question  and  the  respect  due 
to  the  action  heretofore  had. 

The  result  of  this  consideration  is,  that  in  the  present  case,  at  all 
events,  it  is  proper  to  advise  the  Treasurer  not  to  issue  any  draft,  but 
to  make  payment  in  money  to  the  claimant  in  person  at  the  Treasury 
in  Washington;  first  giving  to  McAllister,  and  to  all  the  attorneys  con- 
cerned, notice  of  the  time  and  place  of  such  payment  to  the  claimant.* 

Treasury  Department, 

First  Comptroller's  Office^  April  14,  1881. 


*  Under  tbe  laws  in  force  in  the  District  of  Columbia,  money,  after  it  bas  passed 
from  the  Treasurer  of  the  United  States  to  a  claimant,  can  be  seized  in  attachment, 
if  it  can  be  lawfully  reached.  (Rev.  Stats.  Dist.  Col.,  sec.  782;  act  June  1, 1866,  cb. 
103,  sec.  1,  vol.  14,  Stats,  at  Large,  p.  54.) 

After  judgment  for  a  debt  contracted  in  the  District  a  debtor  can  be  arrested  on  a 
capias  ad  aaiisfaciendumy  on  a  showing  that  he  is  attempting  to  commit  a  fraud  on  the 
creditor.  (Rev.  Stats.  Dist.  Col.,  794,  796;  act  June  17,  1844,  ch.  100,  vol.  5,  Stats,  at 
Large,  pp.  678-9. )  Whether  there  is  a  remedy  by  writ  of  ne  exeat,  may  be  a  cjuestion 
of  some  importance. 
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IN  THE  MATTER  OF  ATTORNEYS'  OONFUOTING  CLAIMS 
TO  RECEIVE  TREASURY  DRAFT.-OLIFT'S  CASE. 


1.  When  a  power  of  attorney  relates  to  a  matter  j>rovided  for  .by  existing?  laws,  it 

cannot,  by  implication,  be  extended  to  matters  arising  nnder,  and  rights  created 
by,  laws  subsequently  enacted:  its  terms  must  be  construed  strictly. 

2.  A  power  authorizing  an  attorney  to  prosecute  a  claim  for  money  allege<l  to  be  due 

a  claimant  from  the  United  States,  under  an  existwy  law,  does  not  authorize  the 

attorney  to  prosecute  a  claim  for  money  not  then  due,  but  which  only  becomes 

dne  thereafter  under  an  act  subsequently  i>assed  by  Congress. 
X  A  power  of  att-orney  may  be  made  so  comprehensive  in  its  terms  as  to  authorize 

an  attorney  to  jirosecute  a  claim  for  money  due  under  an  existing  statut*?,  or 

to  hecome  dtte  under  a  statute  to  be  enacted. 
4.  To  render  a  power  of  attorney  irrevocabU>  because  coupled  with   an  interest, 

•'there  must  1h^  an  interest  in  the  thing  itself,  and  not  merely  in  that  which  is 

pn>duced  by  the  exercise  of  the  power." 
').  The  **  regulations"  of  the  Department  applicable  to  powers  of  attorney  presented, 

and  their  etFect  considered. 

The  material  facts  in  this  case  are  as  follow: 

October  22,  1872,  William  B.  Clift  and  others  at  Cincinnati,  Ohio, 
made  a  written  contract  with  A.  S.  Meguire,  then  of  Washington  City, 
l>y  which  they  agreed  "that  for  and  in  consideration  of  services  to  be 
n'ndered  by  liini,  [  Megnire,]  or  his  agent,  or  attorney,  or  attorneys,  or 
either,  or  any  of  them,  in  tlie  matter  of  obtaining  certain  moneys  from 
the  United  States  Government,  due  them  [the  chiimants]  severally  for 
wa«;es  daring  their  imprisonment  in  Texas,  during  the  late  Rebellion; 
to  pay  or  cause  to  be  paid  to  him,  the  said  A.  S.  Meguire,  the  sum  of 
titty  per  cent,  of  any  and  all  amounts  so  recovered,  the  same  to  be  a 
Ii<*n  upon  an^^  judgment,  draft,  or  check  issued  or  rendered  therein,  or 
therefor,  or  other  evidence  of  indebtedness  relating  thereto.  The 
sjune  not  to  l>e  affected  by  any  services  or  agreement  rendered  by  any 
•»ther  party  or  parties  whomsoever,  or  with  any  other  such  party  or 
parties.'' 

October  24,  1872,  a  power  of  attorney  was  duly  executed  by  Clift  and 
David  Duuseath,  as  follows: 

"•  Know  all  men  b^^  these  presents,  that  we,  David  Dunseath  and 
William  B.  Clift,  of  Campbell  County,  and  State  of  Kentucky,  have 
made,  constituted,  and  appointed,  and  by  these  presents  do  make, 
^•otiHtitnte,  and  appoint  A.  S.  Meguire,  of  Washington,  in  the  District 
of  Colli nibia,  true  and  lawful  attorney  irrevocably  for  us,  and  in  our 
name,  place,  and  stead,  to  demand,  settle,  and  collect  of  the  United 
States  Government,  through  any  of  its  departments^  courts^  or  commis- 
*/oiw,  our  several  claims  against  the  same,  as  pilots  in  the  employ  of 
^'M  United  States  during  our  captivity,  or  the  duration  thereof,  in 
1  bel  prisons  in  Texas,  and  to  prosecute  to  judgment,  or  final  termina- 
tion, the  same,  and  to  receive  any  check  or  draft  given  in  payment  of 
the  same,  and  to  hnvc  access  to  any  papers  on  file  in  any  of  the  de- 
partments relating  thereto,  or  before  any  committee  of  Congress,  and 
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if  necessary  to  withdraw  the  same,  and  to  tile  other  evidence  in  tlie 
proper  place,  or  before  the  proper  court,  hereby  revoking  and  annull- 
ing all  other  previous  powers  of  attorney,  or  authorizations  whatever 
in  the  premises,  giving  and  granting  unto  our  said  attorney  full  i>ower 
and  authority  to  do  and  peform  all  and  every  act  and  thing  whatso- 
ever  requisite  and  necessary  to  be  done  in  and  about  the  premises,  as 
fully,  to  all  intents  and  pui-poses,  as  we  might  or  could  do,  if  person- 
ally present,  with  full  power  of  substitution  and  revocation ;  hereby 
ratifying  and  confirming  all  that  our  said  attorney  or  his  substitute 
shall  lawfully  do,  or  cause  to  be  done,  by  virtue  hereof." 

A.  S.  Meguire,  by  afUdavit,  states  that  he  removed  from  Washington 
to  Chicago,  at  a  date  not  shown,  and  left  the  claims  mentioned  above 
in  the  care  of  James  F.  Meguire,  of  Washington,  with  instructions  to 
prosecute  them. 

It  is  shown  that  A.  S.  Meguire  rendered  his  services  in  the  Navy 
Djepartment,  and  before  the  Fourth  Auditor  and  Second  Comptroller  in 
the  Treasury  Department;  and  he  alleges  that  he  expended  money  in 
travelling  and  preparing  evidence  to  secure  the  allowance  of  the 
claims  in  the  Dei)artments,  but  was  unsuccessful. 

James  F.  Meguire  states  by  his  affidavit  that  ''he  presented  the 
cases  of  the  claimants  to  the  45th  and  46th  Congress,  and  performed 
much  and  valuable  professional  services  as  an  attorney  before  the  vari- 
ous committees  of  the  two  Houses  of  Congress,  before  which  the 
[several]  bills  for  the  relief  of  the  claimants  came,  and  he  is  informed 
and  believes  that  the  final  passage  of  the  bill  for  the  relief  of  the 
claimants  was  wholly  due  to  his  services." 

He  submits  other  evidence  tending  to  prove  the  same  st4itement. 

June  9,  187-7,  Clift  executed  a  power  of  attorney  to  J.  F.  Kinney, 
authorizing  him  "to  prosecute  and  collect"  this  claim,  and  "revokiu«r 
all  former  i>owers  of  attorney  or  authorizations  whatever." 

March  10,  1879,  Clift  executed  to  J.  F.  Kinney  another  power  of 
attorney,  a«  it  declares,  "  to  prosecute  my  claim  before  the  Congress  of 
the  United  Stiites  for  pay  as  i)ilot  while  I  was  confined  in  a  Confeder- 
ate prison  in  1804  and' 1865,  after  my  capture  from  the  U.  S.  Navy 
Transport  Champion,  No.  3,  on  Red  River,  Arkansas,  in  April,  lcS04, 
with  full  i)ower  of  substitution  and  revocation,  hereby  revoking  all 
former  i)owers  of  attorney,  and  granting  unto  my  said  attorney  full 
power  and  authority  to  do  and  perform  all  lawful  acts  necessary  in  the 
I)remises;  to  receive  any  money  which  may  be  due  me  on  this  claim, 
and  to  sign  my  name  in  full  acquittance  thereof." 

March  8,  1881,  Clift  made  to  said  Kinuey  another  power  of  attorney, 
declaring  '*  that  I  make  this  statement  for  the  purpose  of  collectin-r 
pay  and  commutation  for  rations  for  the  time  I  was  prisoner  of  war,  and 
for  the  time  it  took  me  to  reach  my  home  after  my  imprisonment,  under 
an  act  of  Congress  entitled  an  act  for  relief  of  several  persons  ii»- 
pressed  into  the  United  States  naval  service,  approved  MarcliSd,  hSv^l. 
And  I  hereb}'  constitute  and  appoint  J.  F.  Kinney  my  true  and  lawful 
attorney  for  me  and  in  my  name  to  prosecute  this  claim,  and  to  receive 
and  receipt  for  any  and  all  money  or  draft  given  or  granted  me  ou  this 
claim." 

There  is  evidence  tending  to  show  that  Kinney  was  employed  by  Clift 
in  1876  to  prosecute  his  claim ;  that,  late  in  1877,  Kinney  made  out  a 
new  claim  for  Clift,  covering  all  the  former  claim,  and,  in  addition, 
extra  pay  and  cx)mmutation  of  rations  for  the  time  it  took  the  claimaut 
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to  reach  his  home  after  being  released  from  prison :  that  in  January, 
1878,  Kinney  prepared  bills,  caused  them  to  be  introduced  in  Congress, 
aud  rendered  services  in  the  prosecution  of  the  claim,  which,  as  he 
alleges,  resulted  in  the  passage  of  the  bill  for  the  relief  of  the  claimants. 

(lift  and  Dnnseath,  by  affidavit,  say  that  they  employed  A.  8. 
Meguire,  in  October,  1872,  on  an  assurance  that  the  claims  could  be 
secured  in  sixty  days;  that  they  did  not  afterwards  hear  from  him; 
and  that  in  1878  they  employed  Kinney. 

I).  K,  Hickey,  by  affidavit,  says  that  since  December,  1879,  he  has 
been  private  secretary  of  one  of  the  Senators  having  in  charge  the 
bill  for  the  relief  of  the  (daimants;  that  he  believes  it  was  owing  to 
the  exertions  of  Kinney  that  the  bill  was  reported,  and  knows,  or  has 
re;i8on  to  believe,  that  no  other  attorney  ever  pressed  the  passage  of 
the  bills  upon  said  Senator. 

Kiuney  states  that  in  February,  1877,  he  notified  James  F.  Meguire 
tliat  he  (Kinney)  held  powers  of  attorney  from  the  claimants,  which 
nvoked  all  former  powers,  and  that  he  alone  had  authority  to  act; 
wiiich  statement  is  denied  by  Meguire. 

Tbere  was  much  other  evidence,  but  sufficient  has  been  stated  to 
present  the  questions  of  law. 

In  favor  of  this  and  other  claimants  on  the  matters  presented  to 
Congress,  an  act  was  passed  as  follows : 

"AN  ACT  for  the  relief  of  several  persons  impressed  into  the  United  States  naval 

service. 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  Secretary  of  the 
Treasury  be,,  and  he  is  hereby,  authorized  and  directed,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  settle  and  pay 
to  the  several  persons  comprising  the  crews  of  the  steamers  Champion 
nambers  three  and  five,  or  their  legal  representatives,  for  the  time 
they  were  each  held  as  prisoners  of  war,  including  the  necessary  time 
it  took  them  to  reach  their  homes  after  their  release,  at  the  same  rate 
or  pay  per  month  they  were  each  receiving  at  the  time  they  were 
captured;  also  for  commutation  of  rations  for  same  time,  to  he  settled 
aud  paid  upon  proper  applications  to  he  made  under  thi^  act^  and  parsed 
Hpan  by  the  prop^n"  accounting  officers  of  the  Treasury. 

"Approved,  March  3,  1881.'' 

Under  this  act  an  account  was  stated  by  the  Fourth  Auditor,  and 
a  balance  certified  by  the  Second  Comptroller,  in  favor  of  Clift,  for 
*4,183.60. 

A  contest  was  made  before  the  Second  Comptroller,  between  Meguire 
and  Kinney,  as  to  the  right  to  receive  the  draft  to  be  issued  for  the 
payment  of  the  claim;  and  that  officer  maile  on  the  Auditor's  statement 
a  memorandum  or  indorsement  thus:  ^*Care  J.  F.  Meguire;"  thereby 
indicating  that  the  draft  was  to  be  delivered  by  the  Treasurer  to 
Meguire. 

Tlie  warrant  to  the  Treasurer  to  make  payment  was  signed  April  12, 
1H81;  by  the  Secretary  of  the  Treasury,  and  came  to  the  First  Comp- 
troller to  be  countersigned;  whereupon  Kinney  asked  the  Comptroller 
to  give  direction  to  the  Treasurer  to  deliver  the  draft  to  him,  (Kinney.) 

/.  G.  Kimball  J  of  Washington  City,  for  Meguire,  made  an  elaborate 
and  able  oral  argument,  maintaining  that — 

I.— The  power  of  attorney  to  Meguire  is  not  revocable  by  Clift,  being 
given  in  consideration  of  the  performance  of  services  deemed  valuable, 


Digitized  by  VjOOQIC 


190  First  Comj^frollei^s  Office^  Treasury  'Department 

and  as  a  security  for  money  advanced;  and  Clift  having,  from  the 
nature  of  his  contract  and  direct  terms,  agreed  not  to  revoke  it,  tlie 
law  will  not  permit  him  to  do  so.  (Hunt  vs.  Kousmauier,  8  Wheat., 
201 ;  see,  also,  the  contract  made  by  Clift,  in  the  last  clause  of  the 
agreement,  dated  October  22,  1872.)  " 

II. — The  allowance  of  comnuitation  of  rations  to  prisoners  of  war 
was  a  matter  of  statute  law  at  the  time,  the  same  having  been  paid 
ever  since  the  passage  of  the  act  of  July  25,  1866.     (14  Stats.,  364.) 

III. — The  allowance  of  pay  to  ])risoners  for  the  time  necessary  to 
enable  them  to  reach  their  homes  has  always  been  made.  (See  letter 
of  the  Third  Auditor,  dated  January  24,  1878,  in  Senate  Eep.,  331,  IM 
Sess.  46th  Cong.) 

IV. — The  power  of  attorney  and  Cliffs  contract  with  Megnire  fully 
authorized  the  latter — nay,  by  clear  implication,  and  from  the  nature 
of  the  case,  made  it  his  duty — not  only  to  present  the  claim  before 
Congress,  but  in  direct  terms  empowered  him  to  withdraw  evidence 
before  the  departments  or  any  committee  of  Congress,  and  "to  file 
other  evidence  in  the  proper  place,  or  before  the  proper  court."  Con- 
gress is  thus  especially  named,  and  after  the  rejection  of  the  claim  by 
the  executive  departments.  Congress  was  the  only  *' proper  place" 
before  which  to  present  it.  Megnire  would  have  been  liable  to  an 
action  for  neglect  of  duty  if  he  had  failed  to  so  present  it. 

V. — The  power  of  attorney  being  thus  in  full  force  and  effect,  Meguire 
is  the  only  person  entitled  to  receive  the  draft  in  this  case,  and  the  same 
ought  to  be  delivered  to  him. 

Hon.  Samuel  Shellaharger^  Hon.  Jeremiah  M.  Wilson,  and  J.  F.  iri?im.y, 
contra,  also  made  elaborate  and  able  arguments,  claiming  that — 

I. — The  power  to  Megnire  is  absolutely  without  force,  as  sought  to 
authorize  services  before  Congress,  because  it  does  not  apply  to  the 
claim  allowed  under  the  act  of  Congress,  but  authorized  services  only 
before  the  departments,  courts,  or  commissions.  (Wright  vs.  Ellison, 
1  Wall.,  16;  16  Op.,  261.) 

Special  and  limited  agencies  detining  the  power  or  prescribing  the 
methods  of  execution  must  be  strictly  followed.  (Perry  on  Trusts,  1st 
ed.,  sec.  475,  p.  436,  n.  6;  Hodge  vs.  Combs,  1  Bl.,  192;  Powell  r«. 
Tuttle,  3  Comst.,  396;  Bac.  Abr.  "  Att'y;"  Story,  Agency,  25.) 

II. — The  claim  can  only  be  "upon  |)rox)er  application  to  be  made 
under"  the  special  act  of  Congress.  The  power  to  Meguire  does  not 
give  authority  to  make  such  application. 

III. — The  i)ower  to  Meguire  is  revocable,  and  is  revoked.  (Act  July 
29,  1846,  9  Stats.,  41,  sees.  1-7;  9  Op.,  128;  11  Op.,  7;  12  Op.,  216;  16 
Op.,  261;  Story,  Bailments,  209;  Salt  vs.  Field,  5  Term  R.,  213;  Bower- 
banck  vs.  Morris,  AVall.,  C.  C,  126;  6  Beam.,  316;  Story,  Agency,  462, 
477;  2  Kent,  893;  Brookshire  vs.  Brookshii-e,  8  Ired.,  74;  Copeland  r*. 
Marine  Ins.  Co.,  6  Pick.,  198;  Smith,  Merc.  Law,  71;  2  Livermore, 
Agency,  308;  Paley,  Agency,  184;  Chitt.  Com.  L.,  223;  1  Pet.,  1;  3 
Barn.  &  C,  842;  10  Jb.,  731;  2  Story,  Eq.,  1041.) 

IV. — The  bill  which  became  a  law,  and  on  which  this  claim  is  based, 
provided  for  and  allowed  some  four  claims  for  which  Meguire  \«^as 
attorney,  and  Kinney  was  not;  and  this  fact  accounts  for  any  services 
which  may  have  been  rendered  by  Meguire  in  aid  of  said  bill. 

V. — The  claim  as  made  out  by  Kinney  covered  extra  pay,  and  com- 
mutation of  rations,  not  covered  by  the  claim  previously  made,  afier 
the  release  from  prison  of  the  claimant,  and  which  items  are  provided 
for  iu  the  relief  act.    The  power  to  Meguire  does  not  extend  to  this. 
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VI. — An  attorney  before  a  department  of  the  Government,  differing 
from  an  attorney  before  the  courts,  of  which  he  is  a  sworn  recognized 
officer,  where  his  acts  are  public,  can  act  as  and  assume  only  to  be 
"attorney  in  facf^  when  he  acts  with  due  diligencej  and  keeps  his 
client  informed  of  the  state  of  his  business.  (4  Burr.,  2061;  1  Barn- 
well &  Aldersou,  202;  Bac.  Abr.  "Att'y;"  Story,  Agency,  sec.  25; 
Russell  vn.  Palmer,  2  Wilson,  328;  Swauuel  vs.  Ellis,  1  Bingham,  347; 
Chit.  Cont,  603,  605.) 

From  1872  to  1876  or  1877,  no  service  was  rendered  by  either  of  the 
Meguires,  and  they  failed  to  correspond  with  Clift  after  1.^72.  !No 
notice  was  given  by  A.  S.  Meguire  that  he  had  gone  to  Chicago,  or 
had  left  the  claims  with  James  F.  Meguire.  The  revocation  of  the 
power  to  Meguire  was  justified,  and  he  had  notice  of  it  before  he  did 
anything  as  to  the  bills  in  Congress. 


Decision  by  William  Lawrence,  First  Comptroller: 

There  is  no  controversy  as  to  the  sufficiency  in  form  of  the  powers 
of  attorney  to  Kinney,  nor  as  to  their  giving  him  the  right  he  asserts, 
unless  this  right  was  barred  by  the  contract  with,  and  power  of  attorney 
given  to,  Meguire. 

There  are  several  grounds  upon  which  the  right  asserted  by  Meguire 
must  be  denied. 

I. — ^The  power  of  attorney  to  and  contract  with  Meguire  do  not  extend 
to  the  claim  allowed  under  the  act  of  March  3,  1881,  passed  for  the 
relief  of  the  crews  of  steamers  "Champion,  numbers  one  and  two.'' 
That  the  warrant  in  this  case  in  favor  of  Clift  was  issued  under  the 
relief  act  of  March  3,  1881,  is  not  disputed.  It  was  issued  under  no 
other  act. 

The  contract  of  Clift  and  the  other  parties  with  A.  S.  Meguire  is  ex- 
pressly for  "services  to  be  rendered  by  him  in  the  matter  of  obtaining 
certain  moneys  from  the  United  States  Government,  due  thein  severally 
for  teases  during  their  imprisonment.''  Money  due  for  wages  means 
money  due  under  existing  law.  There  was  a  law — the  act  of  July  25, 
1866,  (14  Stats.,  364,)  referred  to  in  the  able  argument  of  the  learned 
counsel  for  Meguire — under  which  it  was  claimed  that  money  other 
than  for  wages  was  due.  The  contract  was  made  with  reference  to 
that  law.  The  power  of  attorney  to  Meguire  was  given  in  view  of  that 
act  It  might  have  been  given  to  cover  money  to  become  due  under 
an  act  to  be  passed;  but  it  was  not  so  given.  When  a  power  of  attor- 
ney relates  to  a  matter  provided  for  by  existing  laws,  it  cannot,  by  im- 
plication, b^  extended  to  matters  arising  under,  and  rights  created  by, 
laws  subsequently  enacted.  The  contract  with  and  power  to  A.  S. 
Meguire  pointed  to  existing  law — to  money  then  due;  but  in  contem- 
plation of  law,  the  money  authorized  to  be  paid  by  the  relief  act 
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referred  to  did  not  become  due  until  the  date  of  its  approval,  namely, 
March  3,  1881.  The  terms  of  the  power  must  be  construed  strictly, 
a.nd  hence  they  exclude  any  purpose  to  authorize  or  require  services  in 
securing  legislation,  or  in  asserting  a  claim  for  money  not  due.  The 
power  does  not  extend  to  matters  involving  future  legislation,  or  to 
Tights  accruing  therefrom.  To  extend  the  contract  and  power  to  a 
<3laim  under  the  relief  act  would  involve  the  adoption  of  a  principle 
Aud  a  construction  which  might  inflict  gross  injustice. 

The  contract  in  terms  says  that  there  shall  be  paid  to  Meguire  "fifty 
per  centum  of  any  and  all  amounts  so  recovered;"  that  is,  of  '* certain 
moneys  from  the  United  States  Government  due  them,"  (Clift  and 
others.) 

Meguire  presented  a  claim  to  the  proper  executive  department  of  the 
Oovernment  asking  for  the  allowance  of  the  moneys  referred  to  in  the 
power  of  attorney,  and  the  claim  was  rejected.  This  was  a  final  ad- 
judication of  the  matter,  and  the  rejection  was  in  effect  a  decision  that 
the  claimant  had  no  right  to  such  moneys.  The  relief  act  of  March  3, 
1881,  cannot  be  construed  as  reversing  that  decision,  but  rather  as  pro- 
viding for  a  special  case ;  and  it  gave  a  right  to  receive  money,  which 
right,  before  its  approval,  did  not  exist.  In  strict  law,  the  accounting 
officers  must  regard  the  matter  referred  to  in  the  last  power  of  attorney 
to  Kinney  as  a  matter  entirely  different  from  that  referred  to  in  the 
power  of  attorney  given  to  Meguire. 

The  claimants  might  be  willing  to  give,  for  the  service  to  be  rendered 
in  obtaining  an  allowance  of  the  claim,  Mty  per  centum  of  moneys  dutj 
as  they  supposed,  by  existing  law;  but  if  Sk  future  law  should  give  a 
largely  increased  sum^  they  might  not  at  all  consent  to  give  for  the  ser- 
vice one  half  of  that  sum.  Unless  the  terms  of  the  contract  and  power 
taken  together  manifest  at  least  fairly,  if  not  clearly,  an  intention  to 
apply  to  all  money  which  might  become  due  by  future  legislation,  they 
<jannot  be  construed  a«  extending  to  such  money. 

In  addition  to  all  this,  the  relief  act  expressly  requires  applications 
to  be  "  made  under  this  act^  It  cannot  be  said  that  a  power  of  attorney 
made  before  the  act  was  passed,  and  with  no  terms  referring  to  it,  can 
authorize  an  application  under  it.  The  act  gives  a  right  to  some  com- 
pensation not  at  all  alluded  to  in  the  contract  with  or  power  to  Meguire. 

It  is  a  well-settled  rule  of  construction  that  "a  statute  referring  to, 
or  affecting  persons,  places,  or  things,  is  limited  in  its  operations  to 
j)er8on8,  places,  or  things  as  they  existed  at  the  time  the  statute  was 
passed."    (U.  S.  vs.  Paul,  6  Pet.,  141;  Hall  vs.  State,  20  Ohio,  16.) 

So  a  power  of  attorney  will  generally  be  construed  with  reference  to 
existing  laws  and  facts. 
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II. — The  power  of  attorney  given  to  Meguire  to  prosecute  the  claim 
referred  to  therein  was  clearly  and  legally  revoked.  It  was  revocable 
at  common  law,  without  the  statutory  provision.  (TJ.  S.  vs,  Robeson,  9 
Pet,  325;  Rev.  Stats.,  3477;  Di  Cesnola's  case,  ante,  142.) 

The  right  of  revocation  has  already  been  sufficiently  shown  in  another 
case,  and  it  is  unnecessary  to  repeat  the  argument  or  cite  the  author- 
ities here-     (McAllister's  case,  antCj  167 ;  Taylor  t?».  Beuham,  5  How.,  233.) 

The  Secretary  of  the  Treasury,  (B.  H.  Bristow,  distinguished  for  his 
great  learning  as  a  lawyer,)  in  a  circular  of  April  16,  1875,  stated  the 
rule  to  be,  as  to  powers  of  attorney  irrevocable  because  coupled  with 
an  interest,  that  "  there  must  be  an  interest  in  the  thing  itself,  and 
not  merely  in  that  which  is  produced  by  the  exercise  of  the  power.'' 

This  is  the  geueral  rule  at  common  law,  and  seems  to  be  recognized 
by  the  legislation  of  Congress.  (TJ.  S.  vs.  Hall,  98  U.  S.,  357;  9  Stats., 
41;  10  Stats.,  170;  Rev.  Stats.,  3477.)  This  rule  of  law  has  not  beeu 
changed  by  any  "regulation."  If  this  rule  may  work  hardship,  Con- 
gress alone  has  authority  to  change  it.  Executive  officers  must  obey 
the  law  as  it  is.  On  this  subject  there  are  many  instructive  lessons. 
(Numbers,  xxii,  15-22.) 

III. — Meguire  is  not  aided  by  the  "  regulations"  of  the  Department. 
The  regulations  of  October  10,  1876,  being  circular  in  relation  to 
powers  of  attorne}^,  make  four  provisions  as  to  drafts.  These  are  Jis 
follow: 

1.  "In  every  case  to  be  finally  adjudicated  in  this  Department^  the 
attorney  shall  i)resent  a  letter  of  attorney  from  the  claimant  to  prose- 
cute the  cavse,  and  shall  be  regarded  as  the  attorney  in  such  case,  with 
the  right  to  receive  any  di\aft  therein.  The  claimant  may  change  his 
attorney  at  any  time,  with  the  consent  of  the  proper  officers  of  the 
Department." 

2.  "In  cases  certified  for  payment  by  the  Court  of  Claims,  or  by  any 
commission  created  by  Congress,  the  persons  certified  by  said  court  or 
commission  as  the  attorneys  of  record  shall  be  regarded  as  such  by  this 
Department*  and  be  entitled  to  receive  the  drafts  in  such  cases." 

3.  "In  all  cases  drafts  for  claims  will  be  made  to  the  order  of  the 
claimant,  and  will  be  delivered  to  the  proper  attorney y  according  to  this 
order." 

1  "The  Secretary  reserves  the  right  in  all  cases  to  make  such  special 
oniers  as  may  be  proper." 

The  circular  of  July  19,  1880,  declares  that — 

"Hereafter,  the  accounting  officers  will  decide  what  persons  as 
attorneys  or  claimants  are  entitled  to  receive  drafts  under  the  rules  of 
the  Department.  This  practice  will  prevent  the  delay  occasioned  by 
sending  the  papers  to  the  Secretary  or  Assistant  Secretary  for  sucli 
decision." 

The  second  clause  of  the  circular  of  October  10, 1876,  does  not  reach 

this  case.    The  fourth  clause  does  not  apply,  as  the  Secretary  has  made 
H.  Ex.  Doc.  219 13 
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no  ^'  special  order."  The  third  clause,  by  a  well-known  rule  of  construc- 
tion, relates  to  drafts  in  all  cases  not  covered  by  the  other  clauses. 
(Sedgwick  on  Stat,  and  Const.  L.,  209;  N.  L.  &  B.  Inst.  vs.  Com.,  14  B. 
Monroe,  266.)  Or,  if  the  third  is  to  be  deemed  as  controlling  the  pre- 
ceding clauses,  it  means  that  "in  aZZ cases''  drafts  "will  be  delivered  to 
the  2>r()per  attorney'' — that  is,  to  the  attorney  who,  by  late,  is  entitled  to 
receive  them.  The  first  clause  does  not  in  fact  relate  to  this  case;  but, 
whether  it  does  so  or  not,  it  is  shown  by  the  decisions  in  Di  Cesnola's 
case,  antej  142,  and  McAllister's  case,  antey  167,  that  by  every  rule  of  law 
Kinney  is  "  the  proper  attorney."  It  is  scarcely  to  be  presumed  that  any 
regulation  is  to  be  construed  as  requiring  a  draft  to  be  delivered  to  any 
but  the  proper  attorney.  A  regulation  may,  however,  be  made  to  deter- 
mine to  a  certain  extent  the  persons  to  whom  drafts  should  be  delivered. 
The  first  clause  does  not  apply  to  Meguire,  unless  it  be  to  exclude  him 
from  the  right  to  receive  the  draft.  In  one  sense  the  claim  of  Clift 
presents  a  case  "  finally  adjudicated  in  this  Dei)artment.''  It  was 
finally  allowed  under  the  relief  act.  But  this  clause  says  "the  attor- 
ney shall  present  a  letter  of  attorney  from  the  claimant  to  prosecute 
the  casej  and  shall  be  regarded  as  the  attorney  in  such  case,  with  the 
right  to  receive  any  draft  therein.^'  Now  "-the  case^  here  "finally  adju- 
dicated" is  one  arising  under  the  relief  act.  Meguire  does  not  present 
a  power  for  ^Hhe  case."^  The  case  [claim]  did  not  exist  when  the  power 
was  given  in  October,  1872.  The  case  is  a  claim  under  the  relief  act  of 
March  3,  1881.  Until  that  act  was  passed  there  was  no  case — no 
claim — such  as  has  been  allowed.  The  claim  which  Meguire  prose- 
cuted was  under  a  prior  law,  and  it  was  rejected.  Kinney  does  present 
a  power  "to  prosecute  the  ca«e,"  and  hence,  as  the  regulation  says, 
"shall  be  regarded  as  the  attorney.^  But  if  the  power  to  Meguire  had 
been  sufficiently  broad  in  terms  to  prosecute  a  claim  under  the  act  of 
July  25, 1866,  and  also  under  any  future  a<it^  still  he  would  not  be  aided 
by  the  first  clause  of  the  "regulation,"  which  merely  gives  a  right  to 
receive  a  draft  to  the  attorney  who  prosecutes  the  case  under  the  act 
which  allowed  the  claim.  It  looks  to  services  be/ore  tlie  Department^ 
and  was  intended  to  apply  to  the  attorney  for  such  services. 

The  right  to  receive  the  draft  in  this  case  is  not  asserted  by  reason 
solely  of  services  in  the  Department  under  the  relief  act.  No  contest  was 
made  in  the  Department  under  this  act.  The  "regulation"  is  not  de- 
signed to  protect  the  rights  of  attorneys  for  services  rendered  before 
committees  of  Congress,  The  power  of  the  head  of  a  Department  to 
make  regulations  is  limited  to  the  business  done  in  or  by  officers  or 
agents  of  his  Department;  it  does  not  extend  to  business  transacted 
elsewhere,    (Rev.  Stats.,  161.) 
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If  the  claim  of  Clifb  is  to  be  regarded  as  one  "finally  adjudicated"  under 
the  relief  act,  then  Kinney  is  the  only  person  who  presents  any  power 
of  attorney  given  since  the  act  was  passed,  or  which  gave  authority  to 
prostate  under  that  act,  and  he  alone  is  authorized  to  receive  the 
draft.  A  power  of  attorney  may  be  given  under  which  services  may  be 
rendered  before  a  committee  of  Congress,  and  conferring  authority  to 
receive  any  draft  to  be  issued  after  a  relief  act  shall  have  been  passed. 
But  the  x>ower  to  Meguire  evidently  did  not  point  to  such  services  or 
<}uch  acts,  but  to  services  and  claims  under  the  act  of  July  25, 1866,  (14 
Stats.,  364,)  to  which  reference  is  made  in  the  argument  of  his  counsel. 

In  taking  this  view  it  must  be  held  that  Meguire  presents  no  power 
of  attorney  which  reaches  the  claim  under  the  relief  act.  By  its  own 
terms  his  power  is  so  restricted  that  it  does  not  contemplate  or  look  to 
a  claim  under  future  legislation.  The  contract  with  Meguire  was  for 
services  ''in  the  matter  of  obtaining  certain  moneys  from  the  United 
States  Government  due  them  [Clift  and  others]  severally  for  wagesJ" 
Money  due  means  money  demandable  by  existing  law. 

The  regulation  does  not  in  terms  deny  the  right  existing  by  law  to 
revoke  a  power.  It  declares  that  "  the  claimant  may  change  his  attorney 
at  any  time  with  the  consent  of  the  proper  officers  of  the  Department.'^ 
This  manifestly  relates  to  the  right  to  change  an  attorney  in  the  pros- 
ecution of  a  claim  before  the  Department.  (McAllister's  case,  ante,  167.) 
It  is  not  dealing  with  the  subject  of  the  revocation  of  a  power,  and  does 
not  deny  the  right  to  revoke  it.  But  if  it  should  be  construed  as  re- 
ferring to  revocation,  it  recognizes  the  right  in  saying  that  the  change 
of  attorney  may  be  made  "^vith  the  consent  of  the  proper  officers.''  It 
does  not  indicate  who  these  officers  are.  The  Treasurer  and  First 
Comptroller  are  the  only  officers  charged  by  statute  with  a  duty  in 
relation  to  the  payment  of  drafts  and  the  settlement  of  the  accounts 
for  such  payment.  (Bender's  case,  1  Lawrence,  Compt.  Dec,  317 ;  Di 
Cesnola's  case,  ante,  142.) 

The  only  clause  of  the  ^* regulations"  which  can  in  any  way  apply  in 
this  case  is  the  third,  relating  to  "all  cases"  which  are  not  otherwise 
provided  for  therein.  This  clause  directs  that  the  draft  be  delivered 
to  the  "proper  attorney;"  which  means  the  attorney  who,  according 
to  the  principles  of  law,  is  entitled  to  receive  it;  and  it  is  shown  that 
Kinney  is  the  attorney  so  authorized. 

The  "Navy  Settlement  Warrant  No.  555,^^  issued  in  favor  of  Clift, 
under  the  relief  act  of  Congress,  contains  the  words  "Pay  to  William 
B.  Clift,  care  J.  F.  Meguire,  attorney,  116  D  street,  northwest,  Wash- 
ington, D.  C."  This  indicates  that  the  draft  to  be  issued  on  the  war- 
want  should  be  delivered  to  Meguire.    There  is  no  statute  specifically 
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regulating  the  subject  of  the  delivery  of  drafts.  The  usage  is  to  in- 
corporate in  the  statement  of  an  account,  as  made  by  each  Auditor,  a 
direction,  in  the  fonn  above,  as  to  the  delivery  of  the  draft,  and  the 
direction  is  carried  into  the  warrant.  This  usage  may  be  controlled  by 
a  proper  regulation  of  the  Department.  The  First  Comptroller  is  re- 
quired to  "countersign"  all  warrants  "which  shall  be  warranted  by 
law."  (Rev.  Stats.,  269;  McKee  vs.  U.  S.,  12  Ct.  pis.,  553;  McKnight 
vs.  U.  S.,  13  Ct.  Cls.,  307;  s.  c,  98  U.  S.,  179.)  He  cannot  be  required, 
by  countersigning,  to  sanction,  as  to  the  delivery  of  a  draft,  a  direction 
which  is  not  warranted  by  law.  'No  officer  can  be  required,  in  the  i>er- 
formance  of  a  duty  which,  as  the  countersigning  of  a  warrant,  calls  for  the 
exercise  of  judgment  and  discretion  to  sanction  a  direction,  or  other  pro- 
ceeding collateral  thereto,  which,  in  his  opinion,  is  unathorized  or  illegal. 
This  principle  is  especially  applicable  to  all  matters  affecting  the  duty 
of  the  Treasurer  of  tlie  United  States  as  to  the  delivery  of  drafts  and 
payment  of  warrants,  because  the  First  Comptroller  is  the  only  officer 
who  is  required  to  settle  the  accounts  of  the  Treasurer  and  authorized 
to  judge  of  the  validity  of  the  vouchers  presented  for  payments  ms^e. 
This  subject  has  been  already  discussed  in  McAllistei-'s  case,  ante,  167. 

The  circular  of  July  19,  1880,  says  the  "accounting  officers  will  de- 
cide what  persons  as  attorneys  or  claimants  are  entitled  to  receive 
drafts."  The  linal  accounting  officer  charged  with  a  duty  as  to  a 
warrant,  iu  the  form  of  that  now  under  consideration,  is  the  First 
Comptroller.  It  is  of  the  utmost  importance  that  there  be  uniformity 
in  the  rulings  as  to  the  delivery  of  drafts.  Unless  there  be  some  one 
final  authority  to  settle  (juestions  of  law,  uniformity  cannot  be  secured. 

If  the  regulation  of  December  18,  1872,  in  force  while  Meguire  was 
rendering  service  in  the  Department,  should  control  his  rights,  he  can 
make  no  objection  to  a  revocation  of  the  power  of  attorney  under  which 
he  acted.  Other  questions  of  law  have  been  discussed  by  conusel 
which  it  is  unnecessary  to  advert  to. 

It  is  very  clear,  from  the  law  and  principles  applicable  to  the  matter 
considered,  that  J.  F.  Kinney  is  entitled  to  receive  the  draft  to  be  issued 
on  the  warrant  in  favor  of  Clift;  and  the  Treasurer  will  be  advised 
accordingly.* 

Treasury  Department, 

First  Comptroller's  Offlce,  April  16,  1881. 

**  For  iuforraation  on  the  general  subject  considered  iu  this  cuse,  the  following  reg- 
ulations and  circulars  are  ax)peuded : 

Treasury  Department, 
Second  ComptroHer'a  Office,  April  525.,  1867. 

Upon  consultation  with  the  Auditors,  whose  work  is  subject  to  the  revision  of  tUi» 
office,  the  following  has  been  adopted  as  the  scale  of  fees  to  be  allowed  claim  agents 
or  attorneys  for  the  collection  of  back  pay,  bounty,  prize-money,  or  other  moneys 
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doe  from  the  United  States  to  persons  who  are  or  have  been  oflScera  or  enlisted  men 
of  the  army,  navy,  or  marine  corps  of  the  United  States,  or  their  heirs,  except  in 
cases  of  colored  claimants,  for  the  collection  of  whose  claims  the  amount  of  fees  is 
prescribed  in  section  2,  act  July  26,  1866,  (14  Stats.,  368,)  and  joint  resolution  No. 
fe,  approved  March  29,  1867,  (15  Stats.,  26,)  viz: 

For  the  preparation  and  prosecution  of  claims  for,  and  the  collection  and  remit- 
tance of,  all  sums  not  exceeding  two  hundred  dollars,  ten  per  centum ;  for  all  sums 
exceeding  two  hundred  dollars,  and  less  than  eight  hundred  dollars,  ten  per  centum 
on  the  first  two  hundred  dollars,  and  five  per  centum  on  the  remainder  thereof,  and 
for  all  sums  of  eight  hundred  dollars  and  upward,  fifty  dollars;  and  said  fees  shall 
include  all  expenses  incident  to  the  collection  of  said  claims,  except  the  expeuse  of 
the  necessary  notarial  or  other  acknowledgments,  which  shall  be  defrayed  by  the 
claimant;  and  any  agent  or  attorney  who  snail  charge,  directly  or  indirectly,  in  any 
case,  a  greater  sum  for  his  services  in  preparing  and  prosecuting  said  claims,  and  col- 
lecting and  remitting  the  amount  due,  shall  be  deemed  guilty  of  malpractice,  and 
upon  satisfactory  evidence  of  the  fact  of  such  overcharge  being  presented  to  the 
Secoud,  Third,  or  Fourth  Auditor,  or  to  the  Second  Comptroller,  said  agent  or  attor- 
ney shall  be  suspended  from  the  further  prosecution  of  claims  of  any  kind  in  or 
through  any  of  the  above-named  offices. 

J.  M.  BRODHEAD, 

Comptroller. 

Circtilar  in  relation  to  Powers  of  Attorney. 

1872.  ) 

DepartmeDt  No.  53.     >  ^  ^  , ,      ^«    -  ^ 

Warrant  Divition  No.  1.  )  TREASURY  DEPARTMENT,  May  23,  1872. 

The  following  abstract  of  the  decision  of  the  Comptrollers  of  the  Treasury,  in  rela- 
tion to  powers  of  attorney,  is  published  for  the  information  of  those  concerned.  The 
rules  here  laid  down  are  adopted  for  the  government  of  the  officers  of  this  Department : 

The  question  as  to  whether  or  not  a  principal  has  the  right  to  revoke  the  appoint- 
ment of  an  attorney  having  been  raised  by  the  Third  Auditor  of  the  Treasury,  the 
following  is  substantially  the  decision  of  the  Comptrollers  thereon,  viz :  The  Auditors 
of  the  Department  have  no  right  to  recognize  the  revocation  of  a  power  of  attorney 
except  upon  charges  of  improper  conduct;  that  their  authority  extends  only  to  stat- 
ing accounts  and  certifying  them  with  the  vouchers  to  the  Comptrollers  for  "decision. 
A  power  of  attorney  may  be  revoked  at  the  pleasure  of  the  principal  under  certain 
qnalifications  and  limitations  which  affect  the  relation  of  principal  and  attorney. 

Ordinarily,  powers  of  attorney,  without  conditions,  may  be  revoked  at  any  time, 
yet  the  attorney  may  retain  all  deeds,  papers,  money,  &c.,  belonging  to  the  princi- 
pal until  his  fees  are  paid. 

Where  an  attorney  has  an  interest  in  a  claim — i.  e.,  his  fee  is  contingent  upon  his 
success — the  attorneyship  cannot  be  revoked. 

The  dissolution  of  a  firm  of  attorneys  does  not  relieve  any  member  of  the  firm 
from  his  obligation  to  prosecnie  a  claim,  nor  does  the  death  of  a  member  of  a  firm 
exonerate  the  survivors  from  their  obligation  to  prosecute. 

Powers  of  attorney  executed  before  tne  issue  of  a  warrant  are  not  null  and  void, 
but  are  ineffectual  for  the  purpose  of  collecting  money ;  their  validity  in  other  re- 
spects is  recognized  by  the  Department  and  by  the  courts. 

GEO.  S.   BOUTWELL, 

Secretary. 

DepMtofS'No.  138.    I  TREASURY  DEPARTMENT, 

Warrant  Division  No.  3.  )  Washington^  December  18,  1872. 

Attorneys  and  agents  doing  business  for  others  at  the  Treasury  Department  will 
understand  that  hereafter  the  Department  will  recognize  the  authority  of  the  prin- 
cipal to  revoke  or  annul  any  power  of  attorney  that  may  have  been  given  to  such 
agent  or  attorney ;  and  that  the  draft  for  the  proceeds  of  any  claim  that  may  be 
allowed  will  be  remitted  or  delivered  to  the  principal  unless  he  shall  have  given 
authority,  in  writing,  for  its  delivery  to  an  agent  or  attorney,  which  authority  shall 
not  have  been  annulled  or  impaired  by  any  adverse  act  of  the  principal  at  the  time 
when  the  draft  may  be  ready  for  delivery. 

This  order  does  not  interfere  with  the  circular  letter  of  the  Second  Comptroller, 
under  date  of  April  25,  1867,  and  printed  as  "  Form  No.  4." 

GEO.  S.  BOUTWELL, 

Secretary. 
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Circular  in  relation  to  Powers  of  Attorney, 

Departiifnt  No.  16.     I  TREASURY  DKPARTBfENT, 

Warrant JHvinon No. I.}  Washington,  March  19,  1874. 

The  order  of  this  Department  relatipg  to  powers  of  attorney,  dated  Decemher  18, 
1872,  is  hereby  revoked,  and  the  following  order,  issued  May  23, 1872,  is  renewed,  aud 
will  be  in  force  from  and  after  this  date : 

"The  following  abstract  of  the  decision  of  the  Comptrollers  of  the  Treasury,  in 
relation  to  powers  of  attorney,  is  published  for  the  information  of  those  concerned. 
The  rules  here  laid  down  are  adopted  for  the  government  of  the  officers  of  this 
Department : 

"The  question  as  to  whether  or  not  a  principal  has  the  right  to  revoke  the  appoint- 
ment of  an  attorney  having  been  raised  by  the  Third  Auditor  of  the  Treasury,  the 
following  is  substantially  the  decision  of  the  Comptrollers  thereon,  viz :  The  Auditors 
of  the  Department  have  no  right  to  recognize  the  revocation  of  a  power  of  attomcT 
except  upon  charges  of  improper  conduct ;  that  their  authority  extends  only  to  statiujj 
account's  and  certifying  them  with  the  vouchers  to  the  Comptrollers  for  decision.  A 
power  of  attorney  may  be  revoked  at  the  pleasure  of  the  principal  under  certain 
qualifications  and  limitations  which  affect  the  relation  of  principal  and  attorney. 

"Ordinarily,  powers  of  attorney,  without  conditions,  may  bo  revoked  at  any  time, 
yet  the  attorney  may  retain  all  deeds,  papers,  money,  &c.,  belonging  to  the  principal 
until  his  fees  are  paid. 

"Where  an  attorney  has  an  interest  in  a  claim— i.  6.,  his  fee  is  contingent  upon  his 
snccess — the  attorneyship  cannot  be  revoked. 

"The  dissolution  of  a  firm  of  attorneys  does  not  relieve  any  member  of  the  firm 
from  his  obligation  to  prosecute  a  claim,  nor  does  the  death  of  a  member  of  a  tiriu 
exonerate  the  survivors  from  their  obligation  to  prosecute. 

"Powers  of  attorney  executed  before  the  issue  of  a  warrant  are  not  null  and  void, 
but  are  inefifectual  for  the  purpose  of  collecting  money;  their  validity  in  other 
respects  is  recognized  by  the  Department  and  by  the  courts." 

WM.  A.  RICHARDSON, 
Secretary. 

Circular  in  relation  to  Powers  of  Attorney. 

1875.  ) 

I^^^T^I^InoA.  \  TRKASDRT  DbPARTMENT,  ApHl  16,  Wb. 

The  attention  of  officers  of  this  Department,  and  of  persons  prosecuting  claims 
before  it,  is  called  to  section  3477  of  the  Revised  Statutes,  as  follows: 

"All  transfers  and  assignments  made  of  any  claim  upon  the  United  States,  or  of 
any  part  or  share  thereof,  or  interest  therein,  whether  absolute  or  conditional,  aud 
whatever  may  be  the  consideration  therefor,  and  all  powers  of  attorney,  onlers,  or 
other  authorities  for  receiving  payment  of  any  such  claim,  or  of  any  part  or  shan' 
thereof,  shall  be  absolutely  null  and  void,  unless  they  are  freely  matle  and  oxecuteil 
in  the  presence  of  at  least  two  attesting  witnesses,  after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant  for  the 
payment  thereof.  Such  transfers,  assignments,  and  powers  of  attorney  must  recite 
the  warrant  for  payment,  and  must  be  acknowledged  by  the  person  making  them 
before  an  officer  having  authority  to  take  acknowledgments  of  deeds,  and  shall  be 
certltied  by  the  officer;  and  it  must  appear  by  the  certificate  that  the  officer,  at  the 
time  of  the  acknowledgment,  read  and  fully  explained  the  transfer,  assignment,  or 
warrant  of  attorney  to  the  person  acknowledging  the  same." 

The  order  of  the  Department  of  March  19,  1874,  relatiug  to  powers  of  attorney,  i* 
hereby  revoked,  and  the  following  a<lopted  in  lieu  thereof: 

The  Treasury  Department  will  hereafter  recognize  aud  act  upon  the  rule  of  law, 
that  to  constitute  a  power  coupled  with  an  interest,  there  must  be  an  interest  in  the 
thing  itself,  and  not  merely  in  that  which  is  produced  by  the  exercise  of  the  power. 
An  interest  in  a  claim  to  the  extent  of  a  fee  contingent  upon  success,  is  not,  therefore^  suck 
an  interest  as  will  prevent  a  principal  from  revoking  a  power. 

In  all  cases,  drafts  for  the  proceeds  of  claims  will  be  made  to  the  order  of  the 
claimant,  and  will  be  delivered  to  the  claimant  or  to  an  attorney  having  the  lat«i(t 
valid  power  authorizing  him  to  receive  it. 

B.  H.  BRISTOW. 

Seoretarif. 

The  last-41  noted  circular  was  revoked  by  the  circular  of  October  10,  1876,  referred 
to  in  the  decision. 
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IN  THE  MATTER  OF  COMPENSATION  FOR  HOLIDAYS  TO 
PER  DIEM  GOVERNMENT  EMPLOYES-HOLIDAY  CASE, 
(SECOND.) 


1.  Under  the  joint  resolution  of  Congress  of  March  3,  1881,  eraploy<^s  of  the  Govern- 
ment in  Washington  are  entitled  to  be  paid  the  usual  per  diem  compensation 
for  the  4th  of  March  and  30th  of  May,  1881,  without  being  required  to  render 
service  on  either  of  those  days. 

"t  If  an  employd  on  a  per  diem  compensation  actually  perform  service  on  either  of 
those  days  by  the  order  of  the  oflScer  under  whose  direction  he  is,  he  is  entitled 
to  pay  therefor,  and  to  one  day's  pay  additional,  as  for  the  holiday. 

3.  Statutes  designed  to  secure  to  laborers  and  employ<^s  who  are  paid  a  per  diem 
compensation  equality  of  benefits  with  salaried  officers  and  with  employes  com- 
pensated for  fixed  periods,  are  to  be  liberally  construed. 

Treasury  Department, 
Office  of  the  First  Comptroller^  April  18,  1881. 

Edward  Clark,  Architect  of  the  Capitol: 

Sir  :  Your  letter  of  the  12th  instant  is  received,  asking  me  to  give 
construction  to  the  joint  resolution  of  Congress  approved  March  3, 
1881,  which  provides :  "  That  all  employes  of  the  Government  in  the 
city  of  Washington  shall  be  paid  for  the  4th  day  of  March  and  the 
30tb  day  of  May,  1881,  as  for  the  other  days  on  which  they  perform 
labor." 

You  state  that,  owing  to  the  low  condition  of  the  appropriation  avail- 
able for  the  balance  of  the  fiscal  year,  the  per  diem  men  employed 
under  your  direction  have  been  divided  into  two  classes,  one  working 
the  first  half  of  the  month  and  the  other  the  latter  half;  that  nearly 
all  the  men  on  duty  on  the  first  half  of  the  month  worked  on  the  4th 
of  March,  1881,  and  were  paid  for  that  day's  service;  and  you  ask 
whether,  under  the  joint  resolution,  the  men  who  worked  on  the  4th  of 
March,  and  were  paid  for  their  services  on  that  day,  are  entitled  to  an 
extra  day's  pay. 

It  is  clear  that  the  object  of  this  joint  resolution  was  to  give  all  em- 
ployes of  the  Government  in  the  city  of  Washington  compensation  for 
the  4th  day  of  March,  the  day  on  which  the  President  was  inaugurated, 
without  requiring  any  labor  for  that  day,  and  to  pay  them  precisely  as 
for  other  days  on  which  they  performeil  labor;  in  other  words,  they 
were  to  have  a  holiday  without  labor,  for  which  they  were  to  be  paid 
as  if  they  had  labored.  Having  actually  labored,  they  are  entitled  to 
comx)en8ation  for  their  labor,  and  they  are  also  entitled  to  be  paid  one 
day's  compensation  for  the  same  day  as  a  holiday. 
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You  further  inquire  whether  those  who  were  detailed  for  senice  for 
the  latter  portion  of  the  month  of  March,  whose  names  appear  on  the 
general  pay-roll  for  that  month,  are  entitled  to  payment  for  the  4th  of 
said  month  as  if  th^y  were  actually  employed  on  that  day. 

It  is  clear  that  it  was  not  the  purpose  of  this  joint  resolution  to  dis- 
tinguish between  or  favor  one  class  of  laborers  over  and  above  another. 
It  declares  that  ^^alP  employes  of  the  Government  shall  be  paid  for 
the  4th  of  March  as  on  other  days  for  which  they  performed  labor, 
without  requiring  labor  of  them  on  that  day.  The  persons  who  were 
on  the  pay-rolls  for  the  entire  month  were  on  the  4th  of  March  "em- 
pUyy6s^  of  the  Government,  within  the  meaning  of  this  joint  resolution, 
and  are  entitled  to  pay  for  the  4th  of  March  as  for  a  holiday. 

This  joint  resolution  is  entitled  to  a  liberal  construction  in  favor  of  the 
employes  named  in  it.  All  legislation  looking  to  the  interests  of  labor 
is  to  be  liberally  construed  in  favor  of  the  laborer.  (Sedgwick,  Stat, 
and  Const.  L.,  311;  U.  S.  vs.  Morse,  3  Story,  C.  C,  87.) 

Most  of  the  ^' employes  ^  under  your  direction  are  engaged  in  manual 
labor.  The  joint  resolution  includes,  however,  not  only  those  who 
perform  manual  labor,  but  all  who  "  perform  labor."  This  phraseology 
embraces  all  who  render  service  for  which  they  are  entitled  to  per  diem 
compensation.  It  does  not  embrace  employes  paid  a  fixed  salary  or 
compensation  in  gross  for  a  year,  month,  or  other  prescribed  period. 
Officers  and  employes  entitled  to  a  fixed  salary,  or  compensation  for  a 
period  of  time  including  the  4th  of  March,  are  paid  for  such  period, 
although  they  may  not  have  been  required  to  perform  service  on  that 
day. 

Those  whose  compensation  is  a  per  diem,  to  be  paid  only  by  reason  of 
actual  service,  would,  in  the  absence  of  the  joint  resolution,  be  less 
favored  than  the  officers  and  other  employes  above  mentioned.  The 
joint  resolution  was  designed  to  place  all  on  the  same  footing  as  to  re- 
ceiving compensation  for  the  4th  of  March  and  Decoration  day,  May  30. 

Vouchers  of  payments  made  according  to  the  construction  here  given 
to  the  joint  resolution  of  Congress,  will  be  approved  and  allowed  in 
the  settlement,  in  this  Department,  of  the  accounts  oT  the  disbursing 
officer  whose  duty  it  is  to  make  payments  to  said  employes.* 

Respectfully, 

WILLIAM  LAWRENCE, 

First  Comptroller. 

Treasury  Department, 

First  Comptroller's  Office,  April  18,  1881. 


*See  UoUday  Case,  1  Lawrence,  Compt.  Dec,  31. 
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m  TEE  MATTER  OF  PAYING  INTEREST  TO  INTENDED 
BENEFICIARY  ON  BONDS  HELD  IN  TRUST,  UPON  DEATH 
OF  THE  TRUSTEE,  OR  OF  REQUIRING  APPOINTMENT  OF 
NEW  TRUSTEE.-BOND-TRUST  CASE. 


1.  If  A  hold  a  registered  Government  bond  in  trust  for  B,  the  interest  on  such  bond 

cannot  be  paid  to  B  upon  the  death  of  A. 

2.  In  such  case  a  successor  in  the  trust  should  be  appointed  by  the  proper  court. 

3.  It  is  competent  to  make  a  declaration  of  trust  in  the  bond,  or  in  a  separate  pajwr, 

by  which  the  legal  title  and  right  to  the  payment  of  interest  shall  vest  in  the 
cestui  que  trust  upon  the  death  of  the  trustee. 

4.  Neither  principal  nor  interest  can  be  paid  to  a  minor  having  the  legal  title  to  a 

Imnd.     Payment  should  be  raa<le  to  a  guardian. 

5.  It  is  competent,  in  creating  a  trust  in  a  bond,  to  name  or  provide  a  mode  of  desig- 

nating a  successor  in  the  trust  in  the  event  of  the  death  of  the  trustee. 

A  gentleman  in  Philadelphia,  who  purposes  to  make  an  investment 
in  bonds  of  the  United  States,  and  desires  to  obviate  any  diflBculty 
which  might  arise  in  the  future  as  to  the  payment  of  interest  thereon 
to  his  intended  beneficiary,  asks,  for  his  guidance,  the  decision  of  the 
Treasury  Department  on  the  following  question,  namely: 

If  I.  N.  purchase  Fnited  States  bonds  and  have  them  registered 
'*I.  N.,  trustee  for  A.  N.,''  (his  daughter,)  to  whom  he  wishes  to  give 
them  on  his  death,  will  the  interest  be  paid  directly  to  A.  N.,  on  the 
death  of  I.  N.,  without  requiring  any  furtlier  proceedings  than  evidence 
of  the  death  t 

The  inquiry  is  referred  to  the  First  Comptroller. 

Opinion  by  Wileiam  Lawrence,  First  Comptroller: 

In  the  case  stated,  I.  X.  would  become  a  trustee  for  A.  N.  (2  Wat- 
son, Compend.  Eq.,  873;  Sayre  vs.  Hughes,  L.  R.,  5  Eq.,  376;  Re  De 
Visme,  2  D.  J.  &  S.,  170.;  Upon  the  death  of  I.  N.  there  would  be  a 
vacancy  in  the  office  of  trustee,  and  no  payment  of  interest  could  be 
made  until  the  court  having  jurisdiction  had  appointed  a  new  trustee; 
or,  by  decree,  terminated  the  trust.  (Adams,  Equity,  35 ;  Snell,  Princip . 
Eq.,  335.) 

It  is  assumed  that  the  trustee  holds,  and  has  declared  a  purpose  to 
hold,  in  special,  as  distinguished  from  simple,  trust.  (2  Watson,  Com- 
pend. Eq.,  859.) 

It  is  a  question  how  far  the  executors  or  administrators  of  a  deceased 
trustee  can  execute  the  trust.  (Perry,  Trusts,  2d  ed.,  sec.  343;  Lewin, 
Trusts,  205;  2  Story,  Eq.  Jur.,  11th  ed.,  1060,  n.;  4  Kent,  Com.,  311; 
Hill,  Trustees,  184,  326;  1  Sugd.,  Powers,  6th  ed.,  244;  1  Jarm.,  Wills, 
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638;  Marlow  vs.  Smith,  2  P.  Wms.,  201;  16  Yes.,  231;  Lomax,  Ex.  & 
Adm.,  Pt.  3,  B.  1,  ch.  3.) 

The  legal  representative  of  a  sole  deceased  trustee  is  charged  with  a 
duty  as  custodian  until  a  successor  in  the  trust  is  appointed  and  os- 
sumes  the  trust.  (Hill,  Trustees,  326;  1  Sugd.  Y.  &  P.,  9th  ed.,  519.) 
He  becomes  a  trustee  ds  facto.  (Watson,  Compend.  Eq.,  ch.  4,  "Trust«f 
Eackham  vs.  Siddall,  16  Sim.,  297;  1  Mac.  t&  G.,  607;  Hennessey  vh. 
Bray,  33  Beav.,  96;  Knatchbull  vs.  Fearnhead,  3  M.  &  C,  122;  Att'y- 
Gen.  vs.  Lady  Downing,  Wilm.,  21;  Amb.,  550;  Att'y-Gen.  vs.  Ste- 
phens, 3  M.  &  K.,  347;  Pitt  vs.  Pelham,  2  Fr.,  134.) 

The  proper  course  is  to  have  a  trustee  appointed.  (Perry,  Trusts, 
sec.  344;  Hill,  Trustees,  175,  190;  Hibbard  vs.  Lamb,  Ambl.,  309; 
Hewett  vs.  Hewett,  2  Eden,  332;  Amb.,  208;  Att'y-Gen.  vs.  Clark,  1 
Beav.,  467;  Draysou  vs.  Pocock,  4  Sim.,  283;  Finlay  vs.  Howard,  2  Dr. 
&  W.,  490;  Devey  vs.  Pace,  Taml.,  77;  Blizzard  vs.  Filler,  20  Ohio,  480; 
Dunscorab  vs.  Dunscomb,  2  Harr.  &  Mumf.,  11;  Ridgley  vs.  Carey,  4 
Harr.&  McHenry,  167.) 

This  is  on  the  assumption  that  there  is  no  written  declaration  of  the 
purpose  of  the  trust  beyond  that  stated  in  the  bonds,  as  indicated  iu 
the  question  submitted  for  decision. 

It  would  be  competent  for  I.  N.  to  declare  in  the  bonds,  or  in  a  sep- 
arate written  declaration  of  trust,*  duly  executed  and  acknowledged, 
that  upon  his  death  the  absolute  title  in  the  bonds,  with  a  right  to  the 
interest  thereon,  should  vest  in  the  cestui  que  trust,  A.  N.  Trust  CvStates 
are  governed  by  the  same  rules  of  descent  and  devolution  as  legal  es- 
tates, whatever  the  nature  of  the  property  may  be.  (Trash  vs.  Wood, 
4  M.  &  C,  324.)  In  the  ca«e  above  stated  the  legal  and  equitable 
estate  would  both  vest  in  A.  X.,  and  the  equitable  would  merge  in  the 
legal  estate.  (Wade  vs.  Paget,  1  B.  C.  C,  363;  Philips  vs.  Brydges,  3 
Ves.,  126;  4  Kent,  Com.,  311;  11  Paige,  Oh.,  314;  Hill,  Trustees,  326  ) 

If  A.  N.  should  be  a  minor  when  the  entire  estate  vests  in  her,  in- 
terest on  her  bonds  could  be  paid  until  the  age  of  majority  to  her 
guardian  only.    (Waugh  vs.  Wyche,  23  L.  J.  Ch.,  823;   Furman  n. 

*  The  oxocutiou  of  a  separate  declaration  of  trust  should  conform  to  that  for  an 
assignment  of  a  bond;  for  which  see  regulations  relating  to  Government  bonds  in 
Appendix  to  1  Lawrence,  Compt.  Doc,  566.  Yovform  of  declaration  of  trust  author- 
izing the  cestui  que  trust  to  substitute  new  trustees  in  case  of  deatb  of  trustees  or 
other  cause,  &c.,  see  Hill,  Trustees,  177  «. 

It  is  said  iu  Watson^s  Compendium  of  Equity  (vol.  2,  p.  860)  that  in  England  joint 
stock  companies  and  the  Bank  of  England  recognize  only  the  legal  title;  that  is,  the 
title  of  those  whoso  names  are  entered  in  their  books  as  the  proprietors  of  shares  or 
stock.  But  the  court  of  chancery  has  jurisdiction  to  compel,  if  necessary,  such  com- 
panies or  the  bank  to  give  effect  to  the  equitable  title.  (See,  also,  Pearson  vs.  Bank 
of  England,  2  B.  C.  C,  529;  Austin  vs.  Same,  8  Ves.,  b2'i;  Lowry  va.  Commercial 
and  Farmers'  Bank,  Tan.  Dec,  310.) 
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Coe,  1  Gaines'  Cos.,  96;  Sparhawk  vs.  Buell,  9  Yt.,  41;  Dagley  vs.  Tol- 
feny,  1  P.  Wms.,  285;  Phillips  vs.  Paget,  2  Atk.,  80;  Da  vies  vs.  Austen, 
3Bro.  Ch.,  178;  Lee  vs.  Brown,  1  Ves.,  369;  Overton  vs.  Bannister,  3 
Hare,  503;  Cory  vs.  Gertcken,  2  Mad.,  40;  Hoyt  vs.  Ililton,  2  Edw. 
Ch.,  202;  2  Perry,  Trusts,  sees.  624,  921.) 

The  donor,  I.  N.,  could  name  in  his  declaration  of  trust  a  person  to 
succeed  himself;  and,  in  the  event  of  his  death,  to  act  as  trustee  until 
the  cestui  que  trust  should  reach  the  age  of  majority,  and  could  declare 
that  the  absolute  title  should  then  vest  in  her.  (Hill,  Trustees,  175; 
Lindlow  vs.  Fleetwood,  6  Sim.,  152;  Lampayo  vs.  Gould,  12  Sim.,  426.) 

The  author  of  the  trust  is,  comparatively  speaking,  unfettered  in  his 
selection  of  trustees.     (Wilding  vs.  Bolder,  21  Beav.,  222.) 

A  trust  may  be  declared  at  an  end,  and  the  trustee  discharged,  by 
consent  of  the  cestuis  que  trusty  if  they  are  sui  juris;  or  without  such 
consent,  if  the  purposes  of  the  trust  be  attained  or  terminated.  (Perry, 
Trusts,  2d  ed.,  sees.  920,  921.) 

The  inquiry  presented  is  answered  in  the  negative. 

Tebasuby  Department, 

First  Comptroller's  Office,  April  19,  1881. 


IN  THE  MATTER  OF  THE  ASSIGNMENT  OF  QUARTER- 
MASTERS* VOUCHERS -DANA'S  CASE. 


1.  Prior  to  July,  1878,   quartermasters'  vouchers  duly  receipted  in  blank  by  the 

claimants  as  paid,  were,  in  practice  in  the  Treasury  Department,  treated  as  as- 
signable, and  as  passing;  by  delivery  to  the  holder,  who  was  deemed  j^rtm^  facie 
entitled  to  Treasury  drafts  in  payment  thereof. 

2.  Thiii  practice  was  in  violation  of  section  3477  of  the  Revised  Statutes,  and  of  the 

general  policy  of  the  law. 

'•{.  The  Treasurer  cannot  lawfully  transmit  to  purchasers  of  claims  against  the  United 
States,  merely  because  of  such  purchases,  drafts  payable  to  the  original  claim- 
ants. 

4.  Power  of  attorney  authorizing  parties  to  receive  drafts  will,  in  proper  cases,  be 
respected. 

In  October,  1879,  H.  L.  Dana  and  six  other  persons  furnished  the 
Government  transportation  for  Indian  prisoners  in  Montana,  for  which 
service  they  respectively  received  duly  certified  vouchers  from  an 
assistant  quartermaster  of  the  Army. 

For  the  purpose  of  making  sale  of  these  vouchers,  the  parties  in 
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whose  favor  they  were  respectively  issued,  signed  a  blank  receipt,  ac- 
knowledging payment  thereof,  and  indorsed  the  vouchers  in  blank.* 

Prior  to  July,  1878,  such  vouchers,  so  receipted  and  indorsed,  were 
treated  as  negotiable;  possession  of  them  was  deemed  |)Km<i /(wne  evi- 
dence of  ownership ;  and  they  were,  even  without  the  blank  indorse- 
ment, allowed  by  the  accounting  officers  in  favor  of  the  holders,  and 
so  paid  by  the  proper  disbursing  officers.  (Lawrence  and  Crowell's 
case,  8  Ct.  Cls.,  252;  Heathfield's  case,  Id.^  213.) 

Since  the  decision  in  U.  S.  vs.  Gillis,  95  U.  S.  Eeports,  407,  made  in 
1878,  the  practice  has  been  to  issue  drafts  in  payment  of  such  vouchers 
to  the  original  claimants,  and  to  transmit  or  deliver  them  to  the  parties 
who  purchased  the  vouchers. 

On  February  21,  1881,  Treasury  drafts  Nos.  12868  to  12873,  inclusive, 
and  No.  12878,  were  issued  in  favor  of  H.  L.  Dana  and  six  other 
claimants,  who  furnished  the  transportation  referred  to  in  1879 ;  and 
the  drafts  were  sent  through  the  Quartermaster's  department  at  Fort 
Ellis,  Montana,  to  Story  &  Willson,  of  Bozeman,  Montana,  the  pur- 
chasers of  the  vouchers. 

On  March  9,  1881,  this  firm  addressed  a  letter  to  the  Treasurer  of  the 
United  States,  saying  that  it  would  be  a  very  difficult  matter  to  find 


*ODe  of  the  voucherH  is  as  foHows: 

Form  No.  13. — Voucher  to  Abstract  B. 

The  United  States, 

To  H.  L.  Pana,  Dr. 

Place  and  date,  For  hire  of  wairon  and  team  for  twenty-six  (26)  days,  at  $6 

^"t      Octow    P^'l-'y • •-•■••• »156  00 

21,' 1879.  Sept.  19  to  Oct.  14,  1879,  both  dates  inclusive. 

Hired  in  compliance  with  special  order  No.  196,  dated  Head- 
's quarters,  Fort  Ellis,  M.  T.,  September  18,  1879. 
J?              Copy  hereto  attached. 
-^             One  copy  retained  in  Indian  Office. 
.5              [Stamp.]  E.  SUBRY, 
*§  Examiner. 

af  ^  One  hundred  and  fifty-six  dollars,  ($156.00. ) 

q;3  1  certify  that  the  above  account  is  correct  and  just;  that 

^   -  the  services  were  rendered  as  stated;  that  they  were  neces- 

;*^i  sary  for  the  public  service,  and  are  borne  on  my  report  of 

^  §  persons,  &c.,  for  the  mouth  of  October,  1879. 

3^  JAS.  N.  ALLISON, 

<Z,  .                                               Utut.  2d  Cavalry,  A,  A.  Q.  M.,  U,  S,  A. 

^  .^'  Eeceived  at ,  the  day  of ,  187 — ,  of 

♦iJ  -i^  ;2  ,  quartermaster,  U.  S.  Army,  the  sum  of  one  hundred 

g     ^.  and  fifty -six  (156)  dollars cents,  in  full  of  the  above  ac- 

2      S  count. 

g    q  H.  L.  DANA. 

^  Indorsed  in  blank  thus : 

"H.  L.  Dana, 
Story  &  Willson." 
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some  of  the  original  claimants,  and  expressing  a  fear  that  it  "will  be 
impossible''  to  find  others;  hence  that  the  payees'  indorsement  of  the 
drafts  could  not  be  obtained;  and  asking  whether  they  might  return 
to  the  Treasurer  such  of  the  drafts  as  they  "cannot  get  properly  in- 
dorsed, and  have  them  exchanged  for  new  ones,"  payable  to  their  own 
order.  ^ 

The  Treasurer,  on  the  21st  of  March,  1881,  referred  this  letter  to  the 
Second  Auditor,  who,  on  the  9th  of  April,  referred  it  to  the  Secretary  of 
the  Treasury;  the  latter,  on  the  12th  of  April,  referred  it  to  the  First 
Comptroller  for  decision. 


Decision  by  William  Lawrence,  First  Comptroller  : 

The  statute  is  so  explicit  in  prohibiting  the  assignment  of  "any  claim 
upon  the  United  States,  or  any  part  or  share  thereof,  or  interest  there- 
in," until  a^r  the  "issuing  of  a  warrant  for  the  payment  thereof," 
that  no  discretion  is  left  to  executive  officers  to  give  the  relief  asked 
for  in  this  case.  (Kev.  Stats.,  3477 ;  see  also  sec.  1778.)  The  jwlicy  of 
restraining  or  forbidding  assignments  pervades  many  provisions  in  the 
Revised  Statues.  (Sees.  1291,  1576,  2106,  2263,  2414,  2436,  3963,  4536, 
4^3,  4745.) 

The  Supreme  Coifft  has  decided  in  emphatic  terms  that  the  words 
of  the  statute,  making  "absolutely  null  and  void"  all  assignments  of 
claims,  "embrace  every  claim  against  the  United  States,  however 
arising,  of  whatever  nature  it  may  be,  and  wherever  and  whenever 
presented."  (U.  S.  vs.  Gillis,  95  U.  S.,  413;  see  U.  S.  vs.  Robeson,  9 
Pet.,  319;  Kendall's  case,  7  Wall.,  113;  s.  c,  7  Ct.  Cls.,  33;  Safford's 
case,  1  Lawrence,  Compt.  Dec,  287;  McKnight  vs.  U.  S.,  98  U.  S.,  186.) 

It  may  be  a  hardship  to  the  parties  now  asking  relief  that  it  cannot 
be  granted;  but  executive  officers  cannot  dispense  with  statutes  or  re- 
fuse to  carry  out  their  purpose.    Congress  alone  can  afford  relief. 

It  should  be  understood  that  the  Treasurer  cannot  lawfully  transmit 
to  purchasers  of  claims  against  the  United  Stiites,  merely  because  of 
such  purchases,  drafts  payable  to  the  original  claimants.  Powers  of 
attorney  authorizing  parties  to  receive  drafts  will,  in  proper  cases,  be 
respected.  (McAllister's  case,  ante,  167.)  The  application  of  Story  & 
WiUson  must  be  refused. 

Treasury  Department, 

First  Comptroller's  Office,  April  20,  1881. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  SECRETARY 
OF  THE  TREASURY  TO  MAKE  AN  ADDITIONAL  ALLOW- 
ANCE TO  DEPUTY  COLLECTORS  OF  INTERNAL  REVENUE 
AFTER  THEY  HAVE  RENDERED  THE  SERVICES  FOR 
WHICH  THE  HRST  ALLOWANCE  WAS  MADE-WILSON'S 
CASE. 


1.  Construction  given  to  the  internal-revenue  act  of  March  1,  1879.     (20  Stats.,  329.) 

2.  When  the  Secretary  of  the  Treasury,  on  the  recommendation  of  the  Commissioner 

of  Internal  Revenue,  has,  as  the  statute  authorizes,  fixed  the  compensation  to 
be  paid  to  sundry  deputy  collectors  in  a  district  for  a  given  fiscal  year,  and  the 
deputies  have  performed  their  services  under  such  regulation,  any  subsequent 
additional  allowance  for  such  services  is  prohibited  by  section  1765  of  the  Re- 
vised Statutes. 

3.  A  deputy  collector  of  internal  revenue  is  a  person  whose  salary  is  fixed  by  "reg- 

ulations" within  the  meaning  of  section  1765  of  the  Revised  Statutes. 

4.  The  order  made  July  1,  1879,  by  the  Secretary  of  the  Treasury,  fixing  the  allow- 

ances for  deputy  collectors  in  the  second  collection  district  of  Georgia,  is  a 
**  regulation." 

5.  The  accounting  officers  of  the  Treasury  Department  are  empowered  to  give  author- 

itative construction  to  the  "regulations"  of  the  Department.  The  construction 
so  given  will  be  adhered  to. 

6.  Extra  or  additional  compensation  cannot  be  allowed  except  by  express  authority 

of  law,  and  an  appropriation  therefor.  Congress  has  not  delegated  the  discre- 
tion to  make  such  allowance  which  itself  may  exercise  consistently  with  public 
policy. 

7.  The  act  of  March  1,  1879,  by  expressly  authorizing  the  Secretary  of  the  Treasury 

to  make  further  allowances  from  time  to  time,  as  may  be  reasonable,  for  collectors 
of  internal  revenue,  but  omitting  all  mention  of  deputies,  shows  that  such  addi- 
tional allowance  to  the  latter  was  not  contemplated,  and  is  therefore  not  au- 
thorized. 

8.  Whether  the  authority  to  fix  the  compensation  of  deputies  can,  when  once  exer- 

cised, be  subsequently  modified  so  as  prospectively  to  increase  or  reduce  such 
compensation,  considered. 

9.  When  a  deputy  collector  has  rendered  service  under  a  regulation  prescribing  his 

compensation,  there  is  no  authority  to  reduce  retroactively  the  rate  of  such  com- 
pensation. 

The  Secretary  of  the  Treasury,  upon  the  recommendation  of  the 
Commissioner  of  Internal  Eevenue,  and  under  the  provision  of  section 
12  of  the  a€t  of  March  1,  1879,  (20  Stats.,  329,)  made  for  the  fiscal  year 
ending  June  30,  1880,  an  allowance*  at  a  fixed  rate  per  annum,  which 
prescribed  the  ^' salaries^  to  be  paid  to  fifteen  deputy  collectors  in  the 
second  district  of  Georgia  as  compensation  for  their  services.  The 
order  making  this  allowance  classified  the  salaries  by  rating  them  at 


*  See  note  on  pages  210-212,  post. 
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from  $900  up  to  $1,250  per  annum.  Similar  orders  were  made  for  all 
districts.  On  March  18,  1881,  after  the  services  of  the  deputies  were 
rendered^  the  Secretary,  on  the  Commissioner's  recommendation,  made 
an  additional  allowance  for  the  same  fiscal  year  and  district,  in  the 
aggregate  sum  of  $405,  '*to  increase  the  salaries"  of  W.  T.  B.  Wilson 
and  two  other  named  deputies.  The  question  now  arises,  whether  the 
subsequent  allowance  can,  on  proper  vouchers  of  payment  to  said 
deputies,  be  credited  in  the  settlement  of  the  collector's  disbursing 
account 

Decision  by  William  Lawrence,  First  Comptroller: 

The  act  of  March  1, 1879,  (20  Stats.,  329,)  provides— 

"  Sec.  12.  That  each  coIlectorx)f  internal  revenue  shall  be  authorized 
to  api>oint,  by  an  instrument  in  writing  under  his  hand,  as  many 
deputies  as  he  may  think  proper,  to  be  compensated  for  their  services  by 
such  allowances  as  shall  be  made  by  the  Secretary  of  the  Trea^ury^  upon 
the  recommendation  of  the  Commissioner  of  Internal  Revenue.  Allow- 
ances shall  also  be  made  in  like  manner  for  salary  and  office  expenses  of 
collectors^  all  of  which  shall  be  in  lieu  of  the  salary  and  commissions 
heretofore  provided  by  law."    (See  Rev.  Stats.,  3148.) 

The  same  act  provides  as  to  collectors — 

"  Sec.  13.  ♦  ♦  ♦  That  the  Secretary  of  the  Ti^easury,  on  the  recom- 
mendation of  the  Commissioner  of  Internal  Eevenue,  be  authorized  to 
make  such  further  allowances,  from  time  to  time,  as  may  be  reasonable, 
in  cases  in  which,  from  the  territorial  extent  of  the  district,  or  from 
the  amount  of  internal  duties  collected,  it  may  seem  just  to  make  such 
allowances:  but  no  such  allowance  shall  be  made  if  more  than  one  year 
has  elapsed  since  the  close  of  the  fiscal  year  in  which  the  services  were 
rendered."    (20  State.,  330;  see  Rev.  Stats.,  3145.) 

The  Revised  Statutes  provide  that — 

44  ]^Q  •  •  •  person  whose  salary,  pay,  or  emolumente  are  fixed 
by  law  or  regulations,  shall  receive  any  additional  pay,  extra  allow- 
ance^  or  compensation,  in  any  form  whatever,  for  the  disbursement  of 
public  money,  or  for  any  other  service  or  duty  whatever,  unless  the 
same  is  authorized  by  law,  and  the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional  pay,  extra  allowance,  or  compensa- 
tion."   (Sec.  1765;  see  18  State.,  109,  sec.  3.) 

If  the  rate  of  compensation  is  fixed  by  order  of  the  Secretary  before 
service  is  performedj  and  the  deputy  continues  to  act,  his  compensation 
becomes  an  agreed  rate  upon  an  express  contract,  and  has  all  the 
features  of  a  salary  prescribed  by  law.  If  the  service  is  performed 
before  the  Secretary  makes  an  allowance  of  compensation  therefor, 
there  is,  under  the  statute,  an  implied  contract  between  the  deputy  and 
the  United  States  for  a  quantum  meruit.  (U.  S.  ts.  Duval,  Gilp.,  357; 
U.  S.  vs.  McCall,  Id.,  563;  U.  S.  vs.  Wilkins,  6  Wheat.,  135,  142,  143; 
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U.  S.  vs.  Ripley,  7  Pet.,  18;  U.  S.  vs.  Eliason,  16  Pet.,  291,  301,  302.) 
Ill  such  case  it  wonld  be  perfectly  competent  for  the  Secretary  to  allow 
reasonable  compensation;  but  where  an  express  contract  is  entennl 
into,  this  method  is  inapplicable  and  the  deputy  cannot  i*esort  to  a 
qtiantum  meruit  (Clark  vs.  Smith,  14  Johns.,  326;  Ghamplin  vs.  But- 
ler, 18  J(?.,  169;  Algeo  vs.  Algeo,  10  Serg.  &  R.,  236;  Jay  County  vs. 
Templer,  34  lud.,  322.) 

The  Secretary  and  the  Commissioner  have  each  properly  treated  the 
compensation  of  deputies  as  a  matter  of  Treasury  regulations  under 
their  statutory  authority.    The  fixing  of  compensation  for  deputy  col- 
lectors has  been  delegated  to  the  Secretary  of  the  Treasury  by  Con- 
gress, doubtless  because  of  the  impracticability,  from  the  nature  of  the 
service  to  be  performed  in  different  parts  of  the  United  States,  of  pr^^ 
scribing  by  law  a  just,  uniform,  and  settled  rate.    (Converse  vs.  U.  S., 
21  How.,  463.)    The  "regulation"  or  order  of  the  Secretary  in  such  a 
case  has  the  force  of  law;  it  should  not  be  founded  on  arbitary  action, 
but  upon  principles  of  law;  and  it  should  therefore  be,  as  nearly  a^ 
possible,  uniform  in  its  operation.     (U.  S.  r^.  Macdaniel,  7  Pet.,  13;  U. 
S.  V8.  Ripley,  Id.,  25,  26.)     After  the  compensation  of  a  deputy  col- 
lector has  been  once  fixed  by  such  order  or  regulation,  and  services 
have  been  rendered  under  it,  no  subsequent  order  or  regulation  can 
oi>erate  retrospectively  to  change  the  previous  rate  of  compensation. 
All  these  orders  are  subject  to  the  same  rules  of  construction  as  are  ap- 
plicable to  statutes.     When  an  officer  or  other  person  in  the  public 
service  has  performed  his  duties  under  an  agreed  rate  of  compensation , 
he  has  not,  under  the  law  of  contracts,  any  claim  for  additional  com- 
pensation; and  when  the  salary  or  other  compensation  has  been  fixed 
by  law  or  regulations,  no  additional  compensation  can  be  allowed  "  un 
less  expressly  authorized  by  law."    (Rev.  Stats.,  1764;  U.  S.  vs.  Smith, 
1  Bond,  68;  Jay  County  vs.  Templer,  34  Ind.,  322;  I)  Op.  Att.-Gen.,  9S: 
Patton'scase,  7  Ct.  Cls.,  362.)    The  Secretary  of  the  Treasury  fixed,  by 
an  order  of  July  1,  1879,  the  compensation  severally  of  the  deputies  of 
the  second  district  of  Georgia  for  the  then  current  fiscal  year.    Such 
deputies  are  "persons"  in  the  "public  service  whose    •     •    •    pay» 
or  emoluments  are  fixed  by    •    •    •    regulations.''    (Rev.  Stats.,  1705.) 

The  order  of  the  Secretary  fixing  a  salary  is  a  "regulation"  within 
the  meaning  of  section  1765  of  the  Revised  Statutes.  (Herndon's  case, 
1  Lawrence,  Compt.  Dec,  55.)  It  is  part  of  a  series  of  orders,  all  made 
at  the  same  time,  regulating  the  comi)ensation  of  all  deputy  collectors 
of  internal  revenue.  This  has  in  effect  already  been  decided.  The 
accounting  officers  of  the  Treasury  Department  are  empowered  to 
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give  authoritative  construction  to  the  regulations  of  the  Department. 
The  construction  so  given  will  be  adhered  to.  (Landram  vs,  U.  S.,  16 
Ct.  Cls.,  74) 

The  deputy  collector  in  this  case  is  therefore  within  the  prohibition 
of  section  1765.  No  statute  has  appropriated  or  expressly  authorized 
any  additional  allowance  to  deputies  serving  under  a  salary  or  other 
fixed  rate  of  compensation.  The  legislation  which  prohibits  extra  com- 
pensation was  intended  '*to  prevent  and  suppress  the  growing  evil  of 
extra  compensation  claimed  for  services  purely  incidental  to  a  single 
office."  (8tory^  J.,  in  U.  S.  vs.  Morse,  3  St.,  87.)  The  Revised  Statutes 
have  extended  the  prohibition  to  the  case  of  persons  employed  in  the 
public  service  who  are  not,  in  strict  legal  parlance^  officers.  In  pre- 
scribing a  salary  for  an  office,  Congress  ascertains  the  responsibilities 
attaching,  and  the  nature  and  extent  of  the  duties  incident  thereto,  as 
the  basis  upon  which  to  fix  the  compensation.  The  Secrefeiry  of  the 
Treasury  is  presumed  to  follow  the  same  rule  in  regard  to  salaries  which 
he  prescribes  by  regulations  made  pursuant  to  law.  In  both  cases  the 
matter  of  extra  or  additional  compensation  is  left  discretionary  with 
Congress.  (1.)  It  cannot  be  allowed  except  by  express  authority  of 
law,  and  an  appropriation  therefor.  (2.)  It  is  against  well-defined  public 
policy,  and  Congress  has  not  delegated  the  discretion  to  allow  it  which 
itself  may  exercise  consistently  with  public  policy.  (3.)  The  delegation 
of  power  to  fix  or  prescribe  a  salary  or  compensation  for  official  or  quasi- 
official  services  does  not,  in  face  of  the  express  prohibition  of  law  and 
the  opposition  of  public  policy,  carry  with  It  an  implied  power  to  give 
additional  compensation  for  such  services,  even  though  it  could  be  shown, 
after  service  x)erformed,  that  the  rate  allowed  was  not  sufficient.  (4.) 
The  act  of  March  1, 1879,  by  expressly  authorizing  the  Secretary  to  make 
further  allowances  from  time  to  time,  as  may  be  reiisonable,  for  col- 
kctorsj  but  omitting  all  mention  of  deputies,  shows  that  such  addi- 
tional allowance  to  the  latter  was  not  contemplated,  and  is  therefore 
not  aathorized.  Expressio  unius  est  exclusio  alterius.  It  is  not  intended 
to  decide  that  an  order  may  not  be  made  prospectively  to  increase  or 
mince  the  salary  of  a  deputy  after  he  has  commenced  to  act  under  an 
allowance  fixing  his  compensation.  This  would  probabb'^  be  sometimes 
found  just  and  proper.  It  is  not  necessary  now  to  decide  whether  the 
]>owertofix  the  compensation  is,  when  once  exercised, /wnc^u*  o^ir>. 
(Receiver's  case,  (second,)  ante,  127.) 

The  Secretary  of  the  Treasury  cannot  make  an  increase  of  compen- 
sation retroactive;  for  this  would  be,  in  effect,  additional  pay  or  extra 
H.  Ex,  Doc.  219 14 
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allowance,  which  no  oflBcer  or  person  in  the  public  service  is  x)6rmittecl 
to  receive  unless  it  be  authorized  by  law,  and  appropriation  be  made 
explicitly  for  it.    (Rev.  Stats.,  1765.) 

Speaking  of  the  authority  of  the  heads  of  Departments  to  make  reg- 
ulations and  of  the  usage  thereunder,  the  Supreme  Court  in  U.  S.  vs. 
Macdaniel,  (7  Pet.,  16,)  said:  "No  change  of  such  usage  can  have 
a  retrospective  effect,  but  must  be  limited  to  the  future."  When  the 
Secretary  of  the  Treasury  makes  a  special  allowance  prescribing  the 
compensation  of  a  deputy  collector  for  a  current  year,  he  cannot,  after 
service  performed,  reduce  the  rate  of  compensation.  (Patton  vs.  U.  *S., 
7  Ct.  Cls.,  302.)  His  authority  in  such  case  is  functus  officio.  The 
same  principle  will  apply  to  a  retroactive  increase  of  the  rate;  of  which 
the  statutory  prohibition  is  also  clear  and  absolute,  except  upon  the 
conditions  named.  The  statute  operates  as  an  express  limitation  of 
the  power  granted  to  the  Secretary.  (Russell  vs.  Wheeler,  Hemp.,  3. )  No 
inference  in  favor  of  a  power  in  the  head  of  a  Department  to  allow  addi- 
tional compensation  can  be  deduced  from  the  practice  of  making  retro- 
active allowances  for  expenses  incurred  in  discharging  the  duties  of  an 
office,  because  there  is,  as  to  such  allowances,  no  statutory  prohibition ; 
and  in  such  cases  where  the  original  expense-allowance  is  not  sufficient 
to  reimburse  the  employ^  for  his  actual  and  necessary  outlay,  or  for  the 
service  required  or  accepted  by  the  Government,  there  is  an  implied 
agreement  to  make  the  allowance  sufficient,  and  the  reason  of  the  law 
against  extra  compensation  does  not  apply ;  but  the  reason  and  terms 
alike  apply  to  restrain  executive  officers  from  increasing  official  compen- 
sation where  the  rate  has  been  fixed  by  law  or  regulations.  (Converse 
vs.  U.  S.,  21  How.,  469,  473,  477.) 

The  additional  compensation  to  Wilson  and  the  other  two  deputies 
will  be  disallowed. 

Treasury  Department, 

First  Comptroller's  Office,  April  21,  1881. 


Note. — The  allowance  referred  to  on  page  20n,  ante,  was  as  foUows: 

Treasury  Department, 
Office  of  Internal  Revenuey  Washingiony  June  30,  1879. 

Hon.  John  Sherman,  Secretary  of  the  Treasury: 

Sir:  I  have  the  honor  to  recommend  that  a  special  allowance,  at  the  rate  of  twenty- 
seven  thousand  five  hundred  and  twenty  dollars  ($27,5*20)  per  annum,  be  granted  to 
the  collector  of  the  second  district  of  Oeorgia  for  the  fiscal  year  ending  June  30, 1880, 
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for  salaries  and  expenses  of  collector  and  deputy  collectors,  to  be  paid  in  equal 
moDthly  instalments,  and  to  be  applied  by  him  as  follows: 


i  Salary  per  an- 
num each. 


For  1  deputy 

For  1  deputy 

For  7  deputies 

For  1  deputy - 

For  1  deputy 

For  2  deputies 

For  1  deputy 

For  1  deputy 

Forlclerk 

For  1  clerk 

For  compensation  of  collector . 

For  rent  of  office 

For  fuel  and  lights 


$1,250 
1,175 
1,050 
1,050 
1,050 
900 
900 
1,250 
1,500 
1,150 


Total  per  annnm . 


Travelling  ex- 
penses per 
annum  each. 


$275 
175 
350 
350 
300 
300 
350 
450 


$1, 525 

1,350 
9,800 
1,400 
1,350 
2,400 
1,250 
1,700 
1,500 
1,150 
3,500 
520 
75 


27,520 


Provided  the  disbursements  under  the  above  allowance  shall  be  sustained  by  proper 
vouchers.  Form  6IH»  properly  made  out  and  executed,  will  be  regarded  as  a  sufficient 
voucher  for  salars'  and  travelling  expenses  of  deputy  collectors. 

Estimated  collections  for  the  fiscal  year  covered  by  this  recommendation,  $225,000. 
The  allowance  recommended  herein  for  compensation  of  the  collector  is  based  upon 
the  following  scale  of  collections,  and,  should  the  collections  vary  from  the  amount 
estimated,  his  compensation  will  be  adjusted  at  the  end  of  the  fiscal  year  in  accord- 
ance with  said  scale : 

Scale  of  Compensation  of  Collectors  under  Special  Allowance. 

For  collection  of — 

$25, 000  or  less $2,000 

25,000  to       $37,500 2,125 

37,500  to         50,000 2,250 

50,000  to         75,000 2,375 

75,000  to       100,000 2,500 

100,000  to       125,000 2,625 

125,000  to       175,000 2,750 

175,000  to       225,000 2,875 

225,000  to       275,000 3,000 

275,000  to       325,000 3,125 

325,000  to       375,000 3,250 

375,000  to       425,000 3,375 

425,000  to       47.5,000 3,500 

475,000  to       550,000 3,625 

550,000  to       625,000 3,750 

625,000  to       700,000 3,875 

700,000  to       775,000 4,000 

775,000  to       850,000 4,125 

850,000  to       925,000 4,250 

925,000  to   1,000,000 4,375 

1,000,000  and  upward 4,500 

Five  hnndred  dollars  of  the  amount  herein  recommended  as  personal  compensation 
of  collector  is  added  to  the  salary  fixed  m  the  above  scale  in  consideration  of  the  ter- 
ritorial extent  of  said  district. 

Very  respectfully,  GREEN  B.  RAUM, 

Commissioner. 
[IndorsemeDtB.] 

Treasury  Department, 
OjffUse  of  Internal  RevenuCj  June  30,  1879. 

GREEN  B.  KAUM, 

Commissioner. 

Recommends  special  allowance  at  the  rate  of  $27,520  to  the  collector  of  the  second 
district  of  Georgia,  from  July  1,  1879,  to  June  30,  1880. 
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Treasury  Dkpartment,  July  1, 1879. 

The  special  allowaDce  herein  recommended  is  hereby  granted. 

JOHN  SHERMAN, 

Sccretanf, 

Office  of  Internal  Revenue,  July  9,  1879. 
Recorded,  vol.  1,  page  490. 

Office  of  First  Comptroller,  July  21,  1879. 
Recorded,  vol.  C,  page  133. 

Office  of  Fifth  Auditor,  October  9,  1879. 
Recorded,  vol.  7,  page  93. 


IN  THE  MATTEE  OF  THE  EIGHT  OF  A  DEPUTY  COLLECTOB 
OF  INTEENAL  EEVENUE  TO  HOLD  ALSO  THE  POSITION  OF 
INSPEOTOB  OF  TOBACCO  AND  CIGABS,  AND  EECEIVE  THE 
COMPENSATION  ATTACHING  TO  BOTH  PLACES.-YATES'S 
CASE. 


1.  No  one  person  can  lawfully  receive  the  compensation  both  of  a  deputy  collector  of 

internal  revenue  and  an  inspector  of  tobacco  and  cigars. 

2.  Construction  given  to  section  1765  and  3151  of  the  Revised  Statutes. 

3.  An  inspector  of  tobacco  and  cigars  who  is  entitled  to  receive  compensation  from 

the  owner  or  manufacturer  of  the  articles  inspected,  is  not  entitled  to  receive 
compensation  for  services  as  deputy  collector. 

April  2, 1881,  the  collector  of  internal  revenue  for  the  sixth  Kentucky 
district  addressed  a  letter  to  the  Commissioner  of  Internal  Revenue, 
asking  if  Deputy  Collector  Yates,  who  is  also  an  inspector  of  tobacco 
and  cigars,  can  receive  the  compensation  authorized  by  law  for  both 
of  these  positions.  (He  refers  to  Landram  vs.  U.  S.,  16  Ct.  Cls.,  74, 
and  Hedrick  vs.  U.  S.,  M,  88.) 

April  6,  1881,  this  letter  wtis  referred,  for  advice  in  the  matter,  by  the 
Commissioner  to  the  First  Comptroller,  whose  attention  was  called  "to 
the  fact  that  the  fees  of  an  inspector  of  tobacco  and  cigars  are  jiaid, 
not  by  the  United  States,  but  by  the  owner  of  or  manufacturer  of  the 
articles  inspect^jd."    (Rev.  Stats.,  3151.) 

Opinion  by  William  Lawrence,  First  Comptroller : 

The  act  of  March  1,  1879,  (20  Stats.,  329,)  provides— 

"That  each  collector  of  internal  revenue  shall  be  authorized  to  ap- 
point, by  an  instrument  in  writing  under  his  hand,  as  many  deputies 
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as  he  may  think  proper,  tx>  be  compensated  for  their  services  by  such 
aHoicances  as  shall  be  made  by  the  Secretary  of  the  Treasury^  upon  the 
recommendation  of  the  Commissioner  of  Internal  Re  venue.''    (Sec.  12.) 

The  law  provides  that  (1)  "there  shall  be  appointed  by  the  Sec- 
retary of  the  Treasury,  in  every  collection  district  where  the  same  maybe 
necessary,  one  or  more  inspectors  o/  ♦  ♦  •  tobacco^  cigars  •  •  •  who 
shall  be  entitled  to  receive  such  fees  as''  the  Commissioner  of  Internal 
Revenue  may  prescribe^  "  to  be  paid  by  the  owner  or  manufacturer  of  the 
articles  inspected,"  (13  Stats.,  244,  sec.  58;  R.  S.,  3151;)  and  that  (2) 
*'  No  officer  ♦  •  •  or  any  other  person  whose  salary,  pay,  or  emol- 
uments are  fixed  by  law  or  regulations^  shall  receive  any  additional  pay, 
extra  allowance,  or  compensation^  in  any  form  whatever ^  •  •  •  for 
any  •  •  •  service  or  duty  whatever  •  •  ♦."  (Rev.  Stats.,  1765; 
see  also  18  Stats.,  109,  sec.  3.) 

Tbe  inspector,  being  apiwinted  by  the  head  of  an  executive  depart- 
ment, is  an  officer;  the  deputy  collector  is  not  technically  an  officer. 

It  is,  therefore,  clear  that  no  one  person  can  lawfully  receive  the  com- 
pensation both  of  a  deputy  collector  and  of  an  inspector  of  tobacco  and 
cigars.     (Hoyt  vs.  U.  S.,  10  How.,  141.) 

The  prohibition  against  double  compensation  in  section  1765  of  the 
Revised  Statutes  is  not  affected  by  the  fact  that  the  fees  of  inspectors 
are  to  be  paid  by  the  owner  or  manufacturer  of  the  tobacco  or  cigars 
inspected.  It  is  against  double  compensation  "tn  any  form  whatever P 
Its  purpose  is  to  protect  the  Treasury,  and  to  prevent  a  multiplication 
of  emoluments  and  favors  to  one  person.  Fees  paid  by  the  owner  or 
manufacturer  constitute  compensation  in  orie  form.  The  prohibition 
ap[>lies  to  every  officer  or  person  whose  compensation  is  fixed  by  law 
or  regulations.  The  compensation  of  deputy  collectors  of  internal  rev- 
enue IS  fixed  "by  such  allowances  as  shall  be  made  by  the  Secretary  of 
the  Treasury."  (Wilson's  case,  ante,  206.)  The  inspector  is  "  entitled  to 
receive  such  fees"  as  the  Commissioner  of  Internal  Revenue  "may 
prescribe.^  There  is,  in  the  execution  of  this  provision,  no  uniformity 
in  the  charges  imposed  upon  the  manufacturers.  In  some  districts,  or 
parts  of  districts,  the  fee  is  at  the  rate  of  ten  cents  per  hundred  pounds 
of  the  tobacco  inspected ;  while  in  others  the  rate  is  much  higher.  This 
inequality  is  due  to  the  distance  to  be  travelled  by  the  inspecting  officer, 
or  the  quantity  of  tobacco  to  be  inspected,  or  to  both.  In  order  that 
the  fees  to  be  paid  by  the  manufacturer  shall  be  sufficient  to  cover  the 
necessary  travelling  expenses  of  the  officer,  and  withal  afford  a  reason- 
able compensation,  it  is  the  practice,  rendered  unavoidable  by  the 
terms  of  the  statute,  to  impose  upon  the  manufacturer  whose  tobacco 
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is  at  a  place  remote  from  the  office  of  the  inspector,  or  who  has  but  a 
small  quantity  to  be  inspected,  a  higher  rate  than  that  imposed  upon 
the  manufacturer  whose  tobacco  is  near  the  inspector's  office,  or  who 
has  a  large  quantity  to  be  inspected.  This  imposition  of  a  discriminat- 
ing tax  against  the  small  or  remotely-situated  manufacturer  was  prob- 
ably not  foreseen  by  Congress.  Such  an  amendment  of  the  law  as 
would  fix  a  uniform  rate  of  inspection  fee,  to  be  collected  and  paid 
without  deduction  into  the  Treasury,  and  as  would  constitute  the  pro- 
ceeds a  general  fund  for  the  compensation  of  all  the  insi)ectors,  would 
seem  to  be  an  appropriate  remedy  for  the  injustice;  still  leaving  to  the 
discretion  of  the  Commissioner  the  amount  of  compensation  to  be  paid 
to  each  inspector. 

The  order  by  which  an  allowance  of  compensation  is  made  by  the 
Secretary  to  a  deputy  collector  is  a  "  regulation."  It  is  so  in  view  of 
the  purpose  of  section  1765,  and  of  the  fact  that  the  Secretary  class- 
ifies the  deputies  and  prescribes  rules  affecting  whole  classes.  The 
order  of  the  Commissioner,  by  which  the  fees  of  inspectors  are  pre- 
scribed, in  the  same  manner,  is  a  "regulation."  This  was  decided  in 
effect  in  Herndon's  case,  1  Lawrence,  Compt.  Dec.,  55,  which  is  affirmed 
in  Wilson's  case,  antey  206.  This  ruling  is  made  in  full  view  of  all  that 
is  said  in  Landram  vs,  U.  S.,  16  Ct.  Cls.,  74,  and  in  Hedrick  vs,  U.  S., 
Id.,  88. 

It  might  with  some  force  be  said,  and  especially  in  view  of  the  pur- 
pose of  section  1765,  that  the  compensation  of  a  deputy  collector,  as 
also  of  an  inspector,  is  " fixed  by  law;"  but  it  is  not  necessary  to  de- 
cide this  now.  The  statute  does  not,  in  terms,  fix  any  amount;  but  it 
gives  authority  to  officers  who  do  fix  the  amount.  The  compensation 
is  thus,  in  one  sense,  "  fixed  by  law,"  because  in  pursuance  of  law.  To 
hold  otherwise,  as  to  officers,  would  defeat  the  whole  policy  of  the 
statute.     Qui  hceret  in  litera,  hasret  in  cortice. 

If  the  same  person  who  is  deputy  collector  holds  an  appointment  as 
inspector,  he  is  entitled  to  the  fees  of  the  latter  position,  and  cannot  be 
lawfully  paid  compensation  as  deputy  collector.  K  he  shall  serve  as 
inspector  gratis,  he  cannot  thereby  charge  the  United  States  with  a 
liability  for  his  compensation  as  deputy  collector.  The  statute  is  de- 
signed as  well  to  protect  the  Treasury  as  to  prohibit  every  person  in 
Government  service  from  receiving  any  addition  to  his  prescribed  com- 
pensation, ^'  in  any  form  whatever."  The  Commissioner  of  Internal 
Revenue  is  advised  accordingly. 

Treasuby  Department, 

First  Comptroller's  Office,  April  22, 1881. 
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IN  THE  MATTEE  OF  CIRCUIT  COURT  COMMISSIONERS' 
FEES  IN  ELECTION  CASES-ALLEN'S  CASE. 


1.  Section  1014  of  the  Revised  Statutes  requires,  in  the  arrest,  imprisonment,  and 

bail  of  offenders  against  the  United  States,  the  adoption  of  the  State  statutes 
in  force  where  such  offenders  are  found,  only  in  so  far  as  those  statutes  regu- 
late forms  of  procedure  and  process  not  otherwise  provided  for  under  the  au- 
thority of  the  United  States. 

2.  In  election  cases,  commissioners  of  the  circuit  courts  are  not  permitted  to  retain 

complaints,  examinations,  or  records  made  before  or  by  them,  or  oaths  of  officers 
taken  before  them  ;  but  are  required  to  forward  them  to  the  proper  chief  super- 
visor of  elections,  to  be  by  him  filed  and  preserved. 

3.  TTie  commissioners  are  not  authorized  to  make  records  or  copies  of  any  of  these 

for  chief  supervisors,  and,  hence,  cannot  be  allowed  fees  for  making  the  same. 

4.  The  commissioners  are  not  entitled  to  fees  for  affixing  seals  to  oaths  of  office. 

The  material  facts  are  as  follows : 

John  J.  Allen  was,  from  July  1  to  December  31, 1878,  a  commissioner 
of  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Xew  York,  second  circuit,  and  was  also  chief  supervisor  of  elections  of 
that  judicial  district.  (Rev.  Stats.,  627,727,  846,  817.  856,945,  981, 
9H4,  1014, 1042,  1778,  1982,  1987,  2025,  2026,  3462,  4079,  4080,  4081, 
5003,  5076,  5270,  5271,  5280,  5296,  5446.)  He  has  rendered  an  account 
claiming,  as  commissioner,  fees  for  making  records  of  proceedings,  in- 
cluding complaints,  and  certifying  the  same  to  himself  as  chief  super- 
visor; for  "affixing  commissioner's  seal  to  the  oaths  of  office  of  special 
deputy  marshals  and  supervisors  of  elections,"  and  "for  filing  the 
oaths,"  in  numerous  cases  of  violations  of  the  election  laws.  (Rev. 
Stat«.,  title  XXVI.) 

The  question,  whether  the  fees  so  charged  can  be  allowed,  arises  in 
the  settlement  of  Mr.  Allen's  account. 

The  commissioner,  in  person,  and  his  attorney,  A.  J.  FallSj  made  oral 
arguments: 

The  "record"  is  a  statement  or  docket  showing  the  proceedings  in 
brief  in  Civch  case.  No  charge  is  made  for  the  original  records ;  the 
charge  is  only  for  making  the  copies. 

The  Revised  Statutes,  sections  1756,  1757,  and  1758,  require  oaths. 
Section  1778  retjuires  such  oaths  to  becertifie<l  under  seal;  and  section 
828  authorizes  a  fee  of  twenty  cents  for  affixing  the  seal. 

Fees  are  chargeable  for  filing  the  oaths  of  office  of  the  supervisors 
and  deputy  marshals  under  sections  828  and  2027. 

The  chief  supervisor  is  also  entitled,  under  section  2031,  to  a  fee  for 
filing  the  same  oaths. 

S^tion  1014,  directing  that  proceedings  in  criminal  arrests,  &c.,  in 
any  State,  before  judges  or  commissioners,  be  conducted  "agreeably  to 
the  usual  mode  of  process  against  offenders  in  such  State,"  adopts  the 
State  statute,  which  requires  the  commissioner  to  keep  in   his  own 
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custody  the  original  complaints,  examinations,  and  records.    The  stat- 
ute of  New  York  referred  to  is  as  follows: 

"Whenever  any  magistrate  having  criminal  jurisdiction  shall  take 
any  deposition,  affidavit,  or  complaint  in  writing,  upon  which  he  shall 
issue  any  criminal  warrant,  search  warrant,  or  other  criminal  process, 
he  shall  fiU  and  preserve  the  same^  and  on  the  demand  of  any  x)€rson 
affected  by  the  said  warrant,  search  warrant,  or  other  process,  he  shall 
exhibit  the  said  deposition,  affidavit,  or  comphiint  to  such  person  for 
his  perusal,  and  such  person,  by  himself  or  by  another,  may  take  a  copy 
thereof." 

Decision  by  William  Lawrence,  i^ir«^  Comptroller: 

The  Revised  Statutes  of  the  United  States  provide: 

"Sec.  1014.  For  any  crime  or  offense  against  the  United  States,  the 
offender  may,  •  ♦  •  by  any  commissioner  of  a  circuit  court  to  t^ke 
bail,  or  by  any  •  ♦  ♦  magistrate,  of  any  State  where  he  may  be 
found,  avid  agreeably  to  the  unual  mode  of  process  against  offenders  in  stick 
State^  and  at  the  expense  of  the  United  States^be  arrested  and  imprisoned^  or 
bailed,  as  the  case  may  be,  for  trial  before  such  court  of  the  United  States 
as  by  law  has  cognizance  of  the* offense.  Copies  of  the  process  shall 
be  returned  as  speedily  as  may  be  into  the  clerk's  office  of  such  court, 
together  with  the  recognizances  of  the  witnesses  for  their  appearance 
to  testify  in  the  case."  (U.  S.  vs.  Rundlett,  2  Curt.,  C.  C,  45 ;  U.  S. 
vs.  Horton,  1  Green,  Crim.  Rep.,  431;  s.  c,  2  Dillon,  C.  C,  94.) 

Section  2027  provides  that— 

"All  United  States  marshals  and  commissioners  who  in  any  judicial 
district  perform  any  duties  under  the  preceding  provisions  relating  to, 
concerning,  or  affecting  the  election  of  Representatives  or  Delegates  in 
the  Congress  of  the  United  States,  from  time  to  time,  and,  with  all  due 
diligence,  sfmll  forward  to  the  chief  supervisor  in  and  for  their  judicial 
district,  all  complaints,  examinations,  and  records  pertaining  tha'eto,  and 
all  oatJis  of  office  by  them  administered  to  any  supervisor  of  election  or 
special  deputy  marshal,  in  order  that  the  same  may  be  properly  preserved 
andfiled.^ 

The  fees  of  the  commissioner  are  regulated  by  section  847,  as  follows : 

"For  administering  an  oath,  ten  cents. 

"  For  taking  an  acknowledgment,  twenty-live  cents. 

"  For  hearing  and  deciding  on  criminal  charges,  five  dollars  a  day  for 
the  time  necessarily  employed. 

"  For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause 
at  law,  in  equity,  or  in  admiralty,  in  pursuance  of  an  order  of  the  court, 
three  dollars  a  day. 

"  For  talking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio. 

"  For  each  copy  of  the  same  furnished  to  a  party  on  request,  ten  cents 
for  each  folio. 

"  For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  same 
compensation  as  is  allowed  to  clerks  for  like  services.    •    •    •" 

Section  828,  regulating  clerks'  fees,  allows — 

"  For  a  copy  of  any  entry  or  record  or  of  any  paper  on  file,  for  each 
folio,  ten  cents." 
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Section  1778  authorizes  the  commissioner  to  use  a  seal  of  oflSce  for 
the  purposes  therein  prescribed. 

The  statute  of  New  York,  cited  in  argument,  requires  committing 
magistrates  in  criminal  cases  to  "file  and  preserve''  all  "depositions, 
affidavits,  or  complaints."  It  seems  to  be  supposed  that  section  1014 
of  the  Eevised  Statutes  of  the  United  States  so  far  adopts  the  State 
statute  as  to  require  a  commissioner,  under  the  election  statutes,  also 
to  file  and  preserve  similar  papers  in  his  own  custody.  This  is  a  mis- 
take. The  State  statute  is  only  adopted  in  respect  to  "the  usual  mode 
of  process."  This  includes  something  more  than  what  is  technically 
"process;"  it  includes  forms  and  practice  so  far  as  applicable  and  not 
otherwise  pro\ided  for  by  the  statute  or  common-law  usages  under  the 
authority'  of  the  United  States. 

The  commissioner  is  not  required,  or  even  permitted,  to  retain  com- 
plaints, examinations,  records,  or  oaths  of  office ;  but  is  required  by 
section  2027  of  the  Revised  Ste-tutes  to  forward  them  to  the  chief 
supervisor,  "  in  order  that  the  same  nifiy  be  properly  preserved  and 
filed"  by  him  in  his  office;  and  this  section  cannot  be  controlled  by  the 
statute  of  New  York.  The  commissioner  in  this  case  is  also  the  chief 
supervisor;  but  he  is  in  each  position  or  capacity  to  be  considered  as  a 
separate,  distinct  officer,  and  is,  as  commissioner,  to  "forward"  to  him- 
self, as  chief  sux)ervisor,  the  original  "complaints,  examinations,  records, 
•    •    •    and  all  oaths  of  office.    •     ♦     •" 

The  commissioner  is  not  authorized  to  make  records  or  copies  of  any 
of  these;  nor  is  it  necessary  for  the  purpose  stated;  and,  hence,  he 
cannot  be  allowed  fees  for  making  the  same.  He  is  not,  as  commis- 
sioner, required  to  "^te"  any  of  these  papers,  and  cannot  be  allowed 
fees  for  doing  so. 

The  originals  are  to  "be  properly  preserved  and  filed"  by  the  chief 
supervisor  to  whom  they  are  "forwarded."  The  commissioner  is  not 
entitled  to  fees  for  affixing  a  seal  to  oaths  of  office.  Section  1778  of 
the  Revised  Statutes  does  not  authorize  the  commissioner  to  use  a  seal 
as  to  the  matters  now  under  consideration.  (Muirhead  vs,  U.  S.,  13  Ct. 
Cls.,  256.) 

The  account  of  Mr.  Allen  for  the  services  enumerated  is  disallowed. 

Treasuby  Depabt^ient, 

First  Comptroller's  Office,  April  23, 1881. 
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m  THE  MATTEE  OF  EEMAINING  EXECUTOR'S  AUTHORITT 
TO  CONTRACT  FOR  CONTINUANCE  OF  CALLED  BONDS- 
BOND-CONTINUANCE  CASE. 


1.  An  executor  has  no  authority  b3'  virtue  of  his  office,  and  in  the  absence  of  Bpecific 

directions  in  the  will  under  which  he  acts,  to  agree  with  the  United  States  to 
extend  the  time  for  paying  Government  bonds  which  have  been  called  in  for 
redemption. 

2.  A  will  may  vest  in  the  persons  who  are  executors  under  it  duties  as  trugtee^ 

which  are  distinct  from  those  incumbent  on  them  in  their  character  as  €xecutor». 

3.  The  acts  of  one  of  two  executors,  not  dissented  from  by  the  other,  in  respect  of 

the  administration  of  the  effectSj  as  distinct  from  the  making  of  general  contracts, 
will,  at  common  law,  ordinarily  bind  both. 

4.  A  naked  power,  given  to  two  or  more  trustees  in  ordinary  trusts,  mnst  generally 

be  executed  by  all  of  the  trustees. 

5.  If  one  of  several  co-trustees  become  insane,  his  place  must  be  supplied  by  the 

proper  court,  or  in  some  other  authorized  manner,  in  order  to  the  execution  of 
the  trust. 

6.  If  a  co-executor  become  non  compos j  the  proper  court  may,  on  account  of  the  dis- 

ability, remove  him  from  office,  and  either  confer  the  executorial  power  upon 
the  competent  executors  or  testamentary  trustees,  or  else  appoint  another  in 
his  st>ead. 

7.  If  a  naked  power  be  given  to  **  trustees,"  even  nominatim,  yet  in  their  official 

character  as  "the  trustees,"  the  survivors  or  survivor  of  them  may  execute  it, 
because  it  is  annexed  to  the  office,  or  to  the  trustees  ratione  officii, 

8.  Where,  however,  a  mere  discretionary  power,  or  one  simply  collateral,  has  been 

given  to  several  persons  expressly  by  Ttame^  and  to  them  only^  all  the  individuals 
named  must  join  in  exercising  it;  and  if  one  or  more  of  such  persons  disclaim, 
the  power  cannot  be  validly  executed  by  those  only  who  have  accepted  the 
trust. 

9.  A  trustee  who  has  once  acted  in  or  accepted  the  trust,  and  has  not  been  properly 

discharged  from  it,  must,  in  the  execution  of  the  trust,  join  the  other  trustees, 
and  it  is  immaterial  that  he  has  parted  with  the  possession  of  the  legal  estate. 

10.  If  a  power  be  coupled  with  an  interest,  the  authority  to  execute  it  is  generally 

held  to  survive;  nor  will  the  power  of  an  executor  be  determine^l  by  the  death 
of  his  co-executors,  but  will  survive  to  him;  and  where  the  power  to  executors 
to  sell  arises  by  implication,  the  power  to  the  survivor  to  sell  will  arise  iu  the 
same  way. 

11.  Where  trustees  have  the  legal  title  to  trust  property,  and  so  an  authority 

coupled  with  an  interest,  the  office  of  trustee  is  "impressed  with  the  quality 
of  survivorship." 

The  assistant  treasurer  of  the  United  States  at  Philadelphia,  under 
date  of  April  18, 1881,  states,  on  behalf  of  the  executor  of  the  last  will 
and  testament  of  a  deceased  party,  that  one  of  two  executors  has  become 
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insane,  and  the  reraaining  executor  desires  to  continue  on  interest 
at  three  and  one-half  per  centum  per  annum,  under  Treasury  Depart- 
ment circular  No.  42,*  a  registered  bond,  formerly  held  by  the  testator, 


*The  circular  is  as  follows: 

Circular. — One  Hundred  and  Second  Calif  with  Provision  for  Continuance  of  the  Bonds. 

DipjLsnJS^'  No.  42. 1  „,  Treasury  Department 

Seeniary'M  Ofice.     )  na^hingiony  I),  C,  April  11,  1681. 

By  virtue  of  the  authority  conferred  by  law  upon  the  Secretary  of  the  Treasury,  notice 
is  hereby  given  that  the  principal  and  accrued  interest  of  the  bonds  herein-below 
dejiignated  will  be  paitl  at  the  Treasury  of  tbe  \jnited  States,  in  the  city  of  Washine- 
tou,  D.  C,  on  the  first  day  of  July,  1H81,  and  that  the  interest  on  said  bonds  will 
ceaae  on  that  day:  provided,  however,  that  in  case  any  of  the  holders  of  the 
said  bonds  shall  request  to  have  their  bonds  continued  during  the  pleasure  of  the 
Government,  with  interest  at  the  rate  of  three  and  one-half  per  centum  per  annum, 
in  Ueu  of  their  payment  at  the  date  above  specified,  such  request  will  be  granted  if 
the  bonds  are  received  by  the  Secretary  of  the  Treasury  for  that  purpose  on  or  before 
th«  tenth  day  of  May,  1881,  viz: 

SIX  PER  CENT.   BONDS,    ACTS  OF  JULY  17  AND  AUGUST  5,    1861. 

Coupon  bonds |;50, 706, 050 

Registered  bonds 109,8:«,600 

Total 140,544,650 

SIX  PER  CENT.  BONDS  OF  THE  ACT  OP  MARCH  3,  1863." 

Coupon  bonds $9, 545, 500 

Registered  bonds 45,600/2r»0 

Total 55,145,750 


aggregating  $195,690,400,  and  being  the  entire  amount  issued  under  the  above- 
meutioned  acts  which  remains  outstanding. 

The  request  above  mentioned  should  be  in  form  substantially  as  herewith  pre- 
scribed ;  and  upon  the  surrender  of  the  bonds,  with  such  request,  the  Secretary  of 
Treasury  will  return  to  the  owners  registtired  bonds  of  the  same  loan,  with  the  fact 
that  such  lK>nds  are  continued  during  the  pleasure  of  the  Government,  with  interest 
at  the  rate  of  3^  per  cent,  per  annum,  stamped  upon  them  in  accordance  with  this 
notice. 

V\)ou  the  receipt  of  bonds  to  be  continued  as  above  provided,  the  interest  thereon 
to  July  1,  1881,  will  be  prepaid  at  the  rate  the  bonds  now  bear,  and  after  that  date 
the  semi-annual  payments  of  interest  on  the  continued  bonds  will  be  made  by  checks 
from  the  Department,  as  in  the  case  of  other  registered  loans. 

All  lx>nds,  whether  intended  for  payment  or  to  be  continued,  should  be  forwarded 
to  the  "Secretary  of  the  Treasury,  Loan  Division,"  with  a  letter  of  transmission, 
setting  forth  the  purpose  for  which  they  are  transmitted,  and,  if  to  be  continued, 
they  must  also  be  accompanied  by  the  request  above  referred  to. 

Registered  bonds  for  redemption  or  to  bo  continued  should  be  assigned  to  the  Sec- 
retary of  the  Treasury  for  redemptioh  or  continuance,  as  the  case  may  be,  and  when 
parties  desire  checks  in  payment  of  registered  bonds  to  be  drawn  to  the  order  of 
any  oue  but  the  payee,  they  should  assign  them  to  the  **  Secretary  of  the  Treasury 
for  redemption  on  account  of"  [here  insert  name  or  names  of  persons  to  whose  onie'r 
the  check  is  to  be  made  payable.] 

The  Department  will  pay  no  expense  of  transportation  on  bonds  received  under 
the  provisions  of  this  circular,  but  the  bonds  returned  will  be  sent  by  prepaid  regis- 
tered mail  unless  the  owners  otherwise  direct. 

WILLIAM  WINDOM. 

Secretary^ 
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of  one  of  the  classes  described  in  the  circular;  and  the  assistant  treas- 
urer inquires  whether  this  can  be  done  on  the  application  of  the  one 
sane  executor. 
The  terms  of  the  will  are  not  stated. 


Opinion  by  William  Lawrence,  First  Comptroller  : 

It  is  the  duty  of  an  executor  to  make  such  disposition  of  the  personal 
estate  of  the  testiitor  as  the  will  under  which  he  acts  may  direct;  sub- 
ject, however,  to  the  rights  of  creditors  of  the  estate,  as  fixed  by  law. 
If  no  direction  be  given  in  the  will,  it  is  the  duty  of  the  executor  to 
collect  and  receive  payment  of,  e.  g.y  a  government  bond,  as  in  this  case, 
which  has  been  called  in  for  redemption,  and  to  apply  the  proceeds  as  the 
law  may  require.  (1  Wms.,  Ex'rs,  6th  Am.  ed.,  [361J  note  p;  [(k50,] 
note  e;  '2  Id,,  [^8(5;]  Echels  vs.  Barrett,  0  Ga.,  443;  Helme  v«.  JSanders, 
3  Hawks,  506;  Hagthorp  vs.  Hook,  1  Gill  &  J.,  270.) 

Unless  authority  be  given  in  the  will,  or  by  direction  of  a  competent 
court  of  equity  or  probate,  the  executor  has  no  authority  to  continue 
the  bond  under  the  Treasury  circular.  (1  Wms.  Ex'rs,  [361,]  [6;J0;]  2 
Id.,  [986;  J  Att'y  Gen'l  vs.  Brickdale,  8  Beav.,  223;  Fx parte  Smith,  1  Dea., 
385;  M.  &  A.,  506;  Fx  parte  Phillips,  2  Dea.,  334.)  A  will  may  vest 
in  the  persons  who  are  executors  under  it  duties  as  trustees  which  are 
distinct  from  those  incumbent  on  them  in  their  character  as  executors. 
(Gaudolfo  vs.  Walker,  15  Ohio  St.  R.,  273.)  If  the  executors  are  (1)  as 
such,  by  the  terms  of  the  will,  or  (2)  by  the  decree  of  a  court,  or  (3)  as 
^rM«^^e«, .  independently  of  their  character  as  executors,  given  such 
power  as  would  authorize  them  to  enter  into  a  contract  for  the  contin- 


Form  of  Bequest  for  Contimtance  of  Bonds. 

[Date.] . 

To  the  Secretary  of  the  Treasury  : 

Under  the  terms  of  the  circular  No.  42,  issued  by  the  Secretary  of  the  Treasury, 
April  11,  1881,  — ,  the  undersigned,  owner- of  the  below-described  United  States  six- 
per-centum  bond-,  hereby  request-  that  —  payment  be  deferred,  and  that  —  be 
continued  during  the  pleasure  of  the  Government,  to  l)ear  interest  at  the  rate  of  three 
and  one-half  per  centum  per  annum  from  July  1,  1881,  as  provided  in  said  circular; 
and,  in  consideration  of  the  premises,  —  hereby  waive-  and  release-  all  right  to,  or 
claim  for,  any  interest  on  said  bond-  in  excess  of  three  and  one-half  per  centum  per 
annum  on  and  after  said  date  of  July  1,  1881;  and  in  witness  thereof —  have  here- 
unto set  —  hand-  and  seal-  this  day! 

(Here  describe  the  bonds,  stating  whether  registered  or  coupon,  giving  dat-e  of 
authorizing  act,  denomination,  serial  numbers,  and  amounts. ) 
[Signature  and  P.  O.  address.] 

,  [seal.] 

Note. — The  seal  should  be  of  wafer  or  wax,  if  not  executed  by  a  corporation.  In 
case  the  above  reqtiest  is  signed  by  an  officer  of  a  bank  or  other  corporation,  it  should 
be  accompanied  by  the  usual  resolution  authorizing  such  officer  to  act  for  the  insti- 
tution. The  form  of  request,  prepared  in  blank  for  use,  will  be  furnished  upon  ap- 
plication to  the  Secretary  of  the  Treasury. 
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uance  of  the  bond,  the  power  should  be  shown  by  a  certified  copy 
of  the  will  or  of  the  decree  of  the  court.  If  the  terms  of  the  will  or 
decree  authorize  one  executor  or  trustee  to  act  in  the  case  stated, 
this  authority  should  be  shown  in  the  same  mode.  If  it  be  assumed 
that  there  is  authority  lodged  by  the  terms  of  the  will  or  by  judi- 
cial decree  in  both  executors,  either  as  stick  or  as  trustees^  which  is 
broad  enough  in  terms  to  justify  a  contract  by  them  with  the  Govern, 
ment  for  the  continuance  of  the  bond  upon  the  conditions  proposed 
by  the  Secretary  of  the  Treasury,  then  the  question  arises  whether 
this  authority  remains  unimpaired  in  the  one  sane  executor,  so  as  to 
enable  him  to  contract  with  the  United  States  for  such  continuance 
of  the  bond.  When  there  are  two  executors^  the  acts  of  one  from 
which  the  other  does  not  dissent,  in  respect  of  the  administration  of 
the  effects  of  an  estate,  as  distinct  from  making  general  contra^itSj 
will,  at  common  law,  ordinarily  bind  both.  (2  Wms.  Ex'rs,  [946,] 
etseq.;  Edmonds  vs.  Crenshaw,  14  Pet.,  166;  3  Bac.  Abr.,  30,  tit.  "Ex- 
ecutors," C.  1,  D.  1;  Shep.  Touchst.,  484;  Wentw.  Oflf.  Ex.,  14th  ed., 
206,  21.S;  Dx  parte  Rigby,  19  Ves.,  462;  Lank  vs.  Kinder,  4  Harring., 
457;  Jackson  vs.  Shaffer,  11  Johns.,  513;  Kerr  vs.  Waters,  19  Ga., 
i;36;  Wilkerson  vs.  Wootten,  28  Ga.,  568;  Wheeler  vs.  Wheeler,  9 
Cowen,  34;  Stewart  rs.  Conner,  9  Ala.,  803;  Owen  vs.  Owen,  1  Atk., 
49.1;  People  vs.  Keyser,  28  N.  Y.  226;  1  Roll.  Abr.,  618,  924,  Devise, 
B.,  Ex.  Oflf.;  Com.  Dig.  Admistration,  B.  12;  Paflf  vs.  Kinney,  1 
Bradf.  Sur.  1;  Shaw  vs.  Berry,  35  Maine,  279;  Gilman  vs.  Healy,  55 
W.,  120;  Bodley  vs.  McKinuey,  9  Sin.  &  M.,  339;  Gage  vs.  Johu- 
8on,  1  McCord,  492;  Bryan  vs.  Thompson,  7  J.  J.  Marsh.,  587;  Shreve 
r».  Joyce,  7  Vroom,  48;  Bogert  vs.  Hertell,  4  Hill,  492;  9  Paige,  52; 
Stuyvesant  vs.  Hall,  2  Barb.  Ch.,  151 ;  Murray  vs.  Blatchford,  1  Wend., 
5:;^;  Jackson  vs.  Robinson,  4  Jd.,  436;  Douglass  vs.  Satterlee,  11  Johns., 
16;  Hall  vs.  Carter,  8  Ga.,  388;  Chew's  Estate,  2  Parsons,  Sel.  Cas., 
LkJ;  Wood  vs.  Brown,  34  N.  Y.,  337;  Jacomb  vs.  Hardwood,  2  Ves., 
81.,  267;  Devliug  vs.  Little,  26  Pa.  St.,  502;  Hoke  vs.  Fleming,  10 
Ired.  L.,  26;  Weir  vs.  Mosher,  19  Wis.,  311 ;  Son  vs.  Miner,  37  Barb.,  466; 
Smitii  vs.  Everett,  27  Beav.,  446;  Simpson  vs.  Gutteridge,  1  Madd.,  616; 
Murrell  vs.  Cox,  2  Vern.,  570;  D wight  vs.  Newell,  15  111.,  333;  Lepard 
r«.  Vernon,  2  Ves.  &  B.,  54;  Cole  vs.  Miles,  10  Hare,  179.)  One 
executor  is  not  the  agent  of  the  others  so  as  to  bind  them  by  his  several 
coutracfcs.  (Turner  vs.  Hardey,  9  M.  &  W.,  770;  11  Id,  773;  Pearce  vs. 
Smith,  2  Brev.,  360;  2  Wms.,  Ex'rs,  [950.])  One  joint  trustee  or  execu- 
tor may  receive  the  income  or  rent  of  property  himself,  or  he  may  ap- 
point a  bailiff  to  collect  it.  (Newman  vs.  Keffer,  9  Casey,  442,  n. ;  Con- 
nolly vs.  Belt,  5  Cr.  C.  C,  405.) 
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It  has  been  held  that  several  administrators  must  all  join  in  executing 
the  acts  of  their  office.  (1  Wms.,  Ex'rs,  [428;]  2  Id.,  [950,]  [951;]  4 
Bacon's  Elements,  83;  In  the  Goods  of  Naylor,  2  Robert.,  409 ;  Comyns, 
Dig.,  tit.,  "Administrators;"  Shep.  Touchst,  484;  1  Atl^.,  460;  War. 
wick  vs.  Greville,  1  Phillim.,  126;  Stanley  vs.  Bernes,  1  Hagg.,  222.) 
In  other  cases  administrators  are  placed  on  the  same  footing  with 
executors.  (2  Wms.,  Ex'rs,  [950;]  Willard  vs.  Fenn,  Selw.  N.  P.,  6th 
ed.,  767  n.  8;  Jacomb  vs.  Harwood,  2  Ves.,  sr.,  267;  Herald  vs.  Harper, 
8  Blackf.,  170;  Dean  vs.  Duffield,  8  Texas,  235;  Bryan  vs.  Thompson, 
7  J.  J.  Marsh.,  587;  Beattie  vs.  Abercrombie,  18  Ala.,  9;  Rick  vs. 
Gilson,  1  Pa.  St.,  58;  Shep.  Touchst.,  485,  486;  Smith  vs.  Everett,  27 
Beav.  454.) 

But  if  persons  who  are  executors  are,  though  acting  under  a  will, 
really  trustees  executing  a  trust,  and  as  such  separate  and  distinct 
from  their  character  as  administrative  trustees,  all  must,  while  lixing 
and  in  office,  "perform  their  duties  in  their  joint  capacity."  (1  Perry, 
Trusts,  2d  ed.,  sec.  411 ;  2  Id.,  sec.  499;  Smith  vs.  Wildman,  37  Conn., 
384;  White  vs.  Watkins,  23  Mo.,  423;  Ex  parte  Griffin,  5  Gl.  &  J.,  116; 
Shook  vs.  Shook,  19  Barb.,  653;  DePeyster  vs.  Ferrers,  11  Paige,  13; 
Franklin  vs.  Osgood,  14  Johns.,  560;  Cox  vs.  Walker,  26  Me.,  504; 
Hill  vs.  Josseyln,  13  Sm.  &  M.,  597;  Crewe  vs.  Dicken,  4  Ves.,  97; 
Fellows  vs.  Mitchell,  1  P.  Wms.,  83;  s.  c,  2  Yern.,  516;  Churchill  vs. 
Lady  Hobsou,  Id.,  241;  Chambers  vs.  Minchin,  7  Ves.,  198;  Leigh  vs^ 
Barry,  3  Atk.,  584;  Belcher  vs.  Parsons,  Amb.,  219;  Ex  parte  Rigby, 
19  Ves.,  463;  Webb  vs.  Ledsam,  1  K.  &  J.,  385;  Latrobe  vs.  Tiernaa, 
2  Md.  Ch.,  480;  Vandever's  App.,  8  W.  &  S.,  405;  Sinclair  vs.  Jack- 
son,  8  Cow.,  544;  Ridgeley  vs.  Johnson,  11  Barb.,  527;  Austin  vs.  Shaw, 
10  Allen,  552;  King  vs.  Stone,  6  Johns.  Ch.,  323;  Powell  vs.  Tuttle,  3 
Comst.,  396;  Sherwood  vs.  Read,  7  Hill,  431;  Hill  on.  Trustees,  Am.  ed., 
1846,  p.  305;  2  Fonbl.  Eq.  B.  2,  ch.  7,  sec.  5;  1  Cruis.  Dig.,  tit.  12,  ch. 
4,  sec.  39.) 

It  follows  from  this  requirement  of  joint  action  that  if  one  of  the 
trustees  become  insane,  his  place  must  be  supplied  by  the  proper  court 
or  in  some  other  authorized  manner,  in  order  to  the  execution  of  the 
trust.  (1  Perry,  Trusts.  2d  ed.,  sec.  411;  Smith  vs.  Wildman,  37  Conn., 
384;  Dowley  vs.  Sherratt,  2  Eq.  Ca.  Ab.,  742;  Be  Cong.  Church  vs. 
Smith  wick,  1  W.  K,  196;  Scruggs  vs.  Driver,  31  Ala.,  274;  Matter  of 
Wadsworth,  2  Barb.  Ch.,  381;  Matter  of  Mechanics'  Bank,  Id.,  446; 
Burrill  vs.  Sheil,  2  Barb.,  457;  Wood  vs.  Wood,  5  Paige,  596;  Davis  vs. 
McNeil,  1  Ired.  Eq.,  344;  Matter  of  Van  Wyke,  1  Barb.  Ch.,  565;  Guy- 
ton  vs.  Shane,  7  Dana,  498;  Ridgeley  vs.  Johnson,  11  Barb.,  527;  Ex 
parte  Belchier,  Amb.,  219.) 
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The  assistant  treasurer's  statement  does  not  present  a  simple  case  of 
disclaimer  or  of  survivorship  among  executors. 

The  insane  executor  or  testamentary  trustee  cannot  be  divested  of 
the  legal  title  to  the  assets  or  trust-property  by  any  act  of  the  co- 
executor.  Where,  as  in  this  case,  all  the  executors  were,  but  are  not 
now,  8ui  juriSy  recourse  must  be  had  to  the  proper  court  of  equity  for 
the  removal  of  the  incompetent  executor,  the  grant  of  fresh  probate, 
or  such  other  action  as  the  law  of  the  State  may  provide  for.  The 
mere  existence  of  lunacy  never  operates  to  revoke  a  power.  (Wallis 
w.  Manhattan  Co.,  2  Hall's  Sup.  Ct.,  500.) 

It  has  been  held  that,  if  a  co-executor  become  non  compos^  the  proper 
court  may,  on  account  of  the  disability,  remove  him  from  office  and 
either  confer  the  executorial  power  upon  the  competent  executors  or 
testamentary  trustees,  or  else  appoint  another  in  his  stead.  (Hills  V8. 
Mills,  1  Salk.,  36;  Evans  vs,  Tyler,  2  Robert.,  128,  134;  In  the  Goods 
of  Hardstone,  1  Hagg.,  487;  Oflfley  vs.  Best,  1  Sid.,  373;  Stearns  vs. 
Fisk,  18  Pick.,  24,  28;  In  the  Goods  of  Newton,  Curteis,  428;  In  the 
Goods  of  Marshal,  J(f.,  297;  Thayer  vs.  Homer,  11  Met.,  110;  Hussey 
vs.  Coffin,  1  Allen,  354;  Winship  vs.  Bass,  12  Mass.,  199;  Drake  vs. 
Green,  10  Allen,  124;  Switzer  vs.  Skiles,  3  Gilm.,  529;  Diefendorf  vs. 
Spraker,  6  Seld.,  246;  Shepherd  vs.  McEvers,  4  Johns.  Ch.,  136;  Matter 
of  Jones,  4  Sandf.,  615;  Cruger  vs.  Halliday,  11  Paige,  314;  Courtenay 
ts.  Courtenay,  3  Jo.  &  La.,  529;  Wms.,  Ex'rs,  [238,J  [517,]  [518,]  [519,] 
[579;]  Perry,  Trusts,  sees.  401, 921;  Bac.  Abr.,  50  tit.  Ex'rs,  E;  Comyns' 
Dig.  Admr.,  B.  8.) 

The  statutes  of  the  several  States  generally  lay  down  a  rule  of  prac- 
tice in  the  case  of  insane  executors,  administrators,  guardians,  and 
trustees.  When  one  of  two  or  more  executors  who  have  proven  the 
will  has  become  non  compos^  the  English  practice  under  Stats.  11  Geo. 
IV;  1  W.  IV,  c.  60;  and  13  and  14  Vict.,  c.  60,  seems  to  be  to  revoke 
the  probate,  and  grant  probate  afresh  to  the  other  executor  or  execu- 
tors, therein  reserving  a  power  of  making  a  light  grant  to  the  insane  execu- 
tor if  he  shall  become  of  sound  mind  and  apply  for  the  same..  (Goods  of 
Marshal,  1  Curteis,  297.)  A  like  practice  obtains  in  case  of  administra- 
tion. (In  the  Goods  of  Phillips,  2  Add.,  336.)  In  Massachusetts  the  pro- 
bate court  may  remove  an  executor  or  administrator  who  has  become  in- 
sane, or  otherwise  incapable  of  discharging  the  trust.  (Genl.  Stats.,  c. 
101,  s.  2;  Thayer  vs.  Homer,  11  Met.,  110 ;  Hussey  t?«.  Coffin,  1  Allen, 
354;  Drake  vs.  Green,  10  Id.,  124;  Winship  vs.  Bass,  12  Mass.,  199.) 

In  Pennsylvania  the  practice  seems  to  be  that  when  an  executor, 
administrator,  or  guardian  shall  haye  been  duly  declared  a  lunatic  or 
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an  habitual  drunkard,  the  orphans'  court,  having  jurisdiction  over  the 
accounts  of  such  executor,  administrator,  or  guardian,  may  .vacate  the 
letters  testamentary  or  of  administration  granted  to  such  executor  or 
administrator,  remove  such  guardian,  and  award  new  letters,  to  be 
granted  in  such  form  a6  the  case  may  require ;  and  the  court  may  make 
such  order  for  the  security  of  the  trust  property,  and  for  its  delivery  to 
the  successors  of  such  executor,  administrator,  or  guardian,  as  the  cir- 
cumstances of  the  case  may  require.  (Act  March  29,  1832,  sec.  2G.) 
By  special  provision  for  the  county  of  Philadelphia,  (act  of  March  3, 
1847,)  it  seems  that  executors  in  that  county  or  city  may  renounce 
trusts  created  by  will,  and  to  be  executed  by  them,  without  in  any  way 
affecting  or  destroying  their  office  and  trust  as  executors  generally. 

The  matter  submitted  does  not  make  a  case  involving  the  authority 
of  a  survivor  or  survivors  of  trustees  in  executing  a  power  or  a  trust. 
When  there  are  several  trustees  authorized  to  execute  a  poircr,  whether 
created  by  will  or  otherwise,  with  no  specific  provision  as  to  survivor- 
ship, and  one  or  more  of  them  die,  a  different  question  arises.  The 
rule  in  such  case  seems  to  be— with,  however,  some  conflict  among  the 
authorities — that  if  a  naked  power  be  given  to  the  "  trustees,"  even 
nominatim,  yet  in  their  official  character  as  ''the  trustees,''  the  sur- 
vivors or  survivor  of  them  may  execute  it,  because  it  is  annexed  to  the 
office,  or  to  the  trustees  ratione  officii.  (1  Wms.,  Ex'rs,  [655;]  2  Jd., 
[954,]  [055; J  2  Perry,  Trusts,  2d  ed.,  sees.  499,  502,  505 ;  Hill,  Trustees, 
Am.  ed.,  303,  304;  1  Sugd.,  Powers,  6th  ed.,  142;  I  Coke  upon  Little- 
ton, Butler  &  Hargrave's  !N^otes,  113  a,  note  2;  Peter  vs.  Beverly,  10 
Pet.,  532.) 

Where,  however,  a  mere  discretionary  power,  or  one 'simply  col- 
lateral, has  been  given  to  several  jiersons  expressly  hy  name,  and  to  than 
only,  all  the  indi\iduals  named  must  join  in  exercising  it ;  and,  in  case 
of  disclaimer  by  one  or  more  of  such  persons,  any  act  of  those  only  who 
have  accepted  the  trust  will  not  be  a  valid  execution  of  the  power. 
(Hill,  Trust,  307;  1  Sugd.,  Powers,  138;  Worthington  i?«.  Evans,  1  S.  & 
St.,  165 ;  Clarke  vs.  Parker,  19  Ves.,  19.)  Nor  will  the  bond  fide  refusal 
of  a  trustee  to  exercise  a  pure  discretionary  power  for  the  benefit  of 
the  trust  estate — for  example,  a  power  of  varying  securities — ^be  u 
sufficient  reason  for  a  suit  to  have  him  discharged  from  the  trust.  (Lee 
vs.  Young,  2  N.  C.  C,  532 ;  Hill,  Trust.,  192.) 

In  cases  where  the  power  is  thus  strictly  personal  and  not  annexeil 
to  the  office,  nor  containing  words  of  survivorship,  if  one  of  two  or 
more  trustees  die  or  refuse  to  act,  the  others  cannot  execute  the  power. 
(1  Perry,  Trusts,  sec.  414;  2  Id.,  sec.  499 ;  1  Sugd.,  Powers,  141 ;  Boston 
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F.  Co.  V8.  Condit,  4  Green,  Ch.,  395 ;  Co.  Lit.,  113  ayn.2)  Byre  vs.  Shafts- 
bary,  2  P.-Wms.,  121;  Att'y-Gen'l  vs.  Gleg,  1  Atk.,  356;  Amb.,  584; 
Mansell  vs.  Vaughn,  WHin.,  49;  Butler  vs.  Bray,  Dyer,  189  ft;  Peyton 
Bury,  2  P.  Wms.,  628.)  The  power  will  not  survive  in  such  cases;  but 
it  will  survive  when  given  to  several  trustees  as  a  class  ;  in  which  case 
even  one  survivor  may  execute  it.  (Brassey  vs.  Chalmers,  16  Beav., 
231;  s.  c,  4  DeG.  M.  &  G.,  528;  2  Wms.,  Ex'rs.,  [955;]  2  Perry,  Trusts, 
sees.  499,  502;  Co.  Lit.,  113;  In  matter  of  Bull,  45  Barb.,  334;  1  Sugd. 
Pow.,  6th  ed.,  142.) 

A  trustee  who  has  disclaimed  or  renounced  the  power,  or  one  duly 
discharged  from  a  trust  under  an  instrument  or  by  decree  of  court, 
need  not  join  in  the  acts  of  the  other  trustees ;  and  it  is  immaterial 
that  those  acts  are  directed  to  be  performed  by  the  several  individuals 
nommatim;  for  a  gift  to  several  individuals  nominatim  upon  trusts  is  a 
gift  to  those  only  who  accept  the  trust ;  and  they,  consequently,  take 
foil  power  to  perform  all  ministerial  acts  incident  to  the  office.  (Hill, 
Trustees,  307 ;  Flanders  vs.  Clark,  1  Ves.,  9 ;  Smith  vs.  Wheeler,  1  Ventr., 
128;  Hawkins  vs.  Kemp,  3  East,  410;  Adams  vs.  Taunton,  5  Mad., 
435;  Worthington  vs.  Evans,  1  S.  &  St.,  165;  Taylor  vs.  Galloway,  1 
Ohio,  282 ;  Wood  vs.  Sparks,  1  Dev.  &  Bat.  L.,  389 ;  Taylor  vs.  Adams, 
2  Serg.  &  R.,  534;  Robertson  vs.  Gaines,  2  Humph.,  367;  Conover  f«. 
Hoflfman,  1  Bosw.,  214.) 

A  trustee,  however,  who  has  once  acted  in  or  accepted  the  trust,  and 
has  not  been  properly  discharged  from  it,  must  join  with  the  other 
trustees;  and  it  is  immaterial  that  he  has  parted  with  the  possession  of 
the  legal  estate.  (Crewe  r«.  Dicken,  4  Ves.,  97;  Small  vs.  Marwood,  2 
B.  &  Cr.,  307 ;  2  Sug.  V.  &  P.,  9th  ed.,  50;  Hill,  Trustees,  307.) 

If  a  power  or  trust  be  coupled  with  an  interest,  the  authority  to 
execute  it  is  generally  held  to  survive.  (1  Perry,  Tr.,  sec.  414;  2  Id., 
sees.  499,  505;  Lane  vs.  Debenham,  11  Hare,  188;  Peyton  vs.  Bury, 
2  P.  Wms.,  628;  Mansell  vs.  Vaughn,  Wilm.,  49;  Eyre  vs.  Shaftsbury, 
2  P.  Wms.,  108;  Butler  vs.  Bray,  Dyer,  189  b;  Byam  vs.  Byam,  19 
Beav.,  58;  Attorney-General  vs.  Gleg,  1  Atk.,  356;  Co.  Lit.,  112  ft, 
113  a,  181  ft;  Flanders  i7«.  Clarke,  1  Ves.,  9;  Potter  t?«.  Chapman,  Amb., 
100;  Jones  vs.  Price,  11  Sim.,  557;  2  Op.  Att.-Gen.,  397;  Peter  vs. 
Beverly,  10  Pet.,  532;  1  How.,  134;  Shelton  vs.  Homer,  5  Met,  466; 
Treadwell  vs.  Cordis,  5  Gray,  388;  Gibbs  vs.  Marsh,  2  Met.,  252;  Wells 
vs.  Lewis,  4  Met.  Ky.,  269;  Bonefant  vs.  Greenfield,  Cro.  Eliz.,  80; 
Franklin  vs.  Osgood,  2  Johns.  Ch.  19;  Davoue  vs.  Fanning,  Id.^  254; 
Lessee  of  Zebach  vs.  Smith,  3  Binn.,  69;  Muldrowt?*.  Fox,  2  Dana,  79; 
Hunt  vs.  Rousmaniere's  Administrators,  2  Mason,  244;  s.  c,  8  Wheat., 
H.  Ex.  Doc.  219 '15 
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174;  Wood  vs.  Sparks,  1  Dev.  &  Bat.,  389;  Burr  vs.  Sim,  1  TVTiart.,  200; 
Niles  vs.  Stevens,  4  Deuio,  399;  Cdykendall  vs.  Rutherford,  1  Greeu,  Ch., 
360;  Putnam  Free  School  vs.  Fisher,  30  Me.,  526;  Jackson  vs.  Burtis,  14 
Johns.,  391;  Robertson  vs.  Gaines,  2  Humph.,  367;  Miller  vs.  Meetcb, 
S  Barr,  417;  Sharp  vs.  Pratt,  15  Wend.,  610;  Wardwell  vs.  McDowell, 
31  111.,  364;  Jackson  vs.  Given,  16  Johns.,  167;  Jackson  vs.  Ferris, 
15  Johns.,  391;  Watson  vs.  Pearson,  2  Exch.,  594  w.;  Gadogan  vs.  Bwart, 
7  Ad.  &  El.,  636;  Taylor  vs.  Morris,  1  Comst.,  341;  Tainter  vs.  Clark, 
13  Met.,  220;  Warden  vs.  Richards,  11  Gray,  277.) 

The  power  of  an  executor  is  not  determined  by  the  death  of  his  co- 
executor,  but  survives.  (2  Wms.,  Ex'rs,  [951;]  1  Perry  Trusts,  sec. 
414;  Flanders  vs.  Clark,  3  Atk.,  509;  s.  fJ.,  1  Ves.,  sr.,  9;  Adams  m 
Buckland,  2  Vern.,  514;  Hndson  vs.  Hudson,  1  Atk.,  460;  s.  c,  Gas. 
temp.  Talb.,  127.) 

Where  the  power  to  executors  to  sell  arises  by  implication,  the  power 
to  the  survivor  to  sell  will  arise  in  the  same  way.  (1  Wms.,  Ex'rs, 
[655,]  2  Id.,  [955,]  Forbes  vs.  Peacock,  11  M.  &  W.,  630 ;  Houck  vs. 
Houck,  5  Pa.  St.,  273;  Franklin  vs.  Osgood,  14  Johns.,  527;  Magrader 
t?«.  Peter,  11  Gill  &  J.,  217 ;  4  Kent,  Com.,  325,  327 ;  Bra^ssey  vs.  Cbal- 
mers,  16  Beav.,  231;  s.  c,  4  DeG.,  M.  &  G.,  528.)  In  the  case,  how- 
ever, of  the  committee  of  a  lunatic,  the  death  of  one  extinguishes  the 
office.    (1  Perry,  Trusts,  sec.  414;  Ex  parte  Lyne,  Cas.  temp.  Talb.,  143.) 

Testamentary  guardianship  survives.  (1  Perry,  414 ;  Eyre  vs.  Shatts- 
bury,  2  P.  Wms.,  103.*)  But  it  is  otherwise  with  guardians  appointed 
by  a  court.  (1  Perry,  414;  Bradshaw  vs.  Bradshaw,  1  Buss.,  528; 
Hall  vs.  Jones,  2  Sim.,  41.) 

*In  the  case  of  Mr.  Justice  Eyre  vs.  The  Countess  of  Shaftsbury  it  ai)peare<l  that  the 
Earl  of  Shaftsbury  had  by  will'  devised  the  guardianship  of  the  person  and  estate  of 
his  infant  sou  to  Mr.  Justice  Eyre,  and  two  other  jter sons y  until  the  son  should  coiue  to 
twenty-one  years  of  age.  The  two  latter  guardians  died  before  the  son  came  in  the 
ace  of  twelve  years,  and  the  will  devised  the  guardianship  tpithont  saying  "and  to 
the  survivors  of  them."  It  was  argued  for  the  Countess,  who  di>sired  to  si'cun-  the 
gimrdianship,  that  (l)  upon  the  wording  of  the  will  the  Lord  Chief  Baron  (Eyre) 
had  then  no  right  to  tlie  guardianship,  the  same  having  been  devised  to  luni  and  two 
•others,  without  saying  "and  to  the  survivor  of  them;*'  and  that  (2)  the  guardian- 
ship was  a  joint  personal  confidence  wherewith  three  were  intrusted ;  wherefore,  by 
the  death  of  any  one  of  tlwrn,  the  giiardiauship  determined. 

To  prove  that  a  guardianship  is  personal,  it  was  urged  that  it  is  not  assignahU*. 
and  that  it  will  not  go  to  executors  or  a<lministrators. 

The  court  hebl  that  the  guardianship  survived:  "This  is  not  a  naked  authoritT: 
it  is  coupled  with  an  interest,  in  that  (1)  a  guardian  may  bring  an  action  and  avow 
in  his  own  name;  (2)  may  make  leases  (2  Roll.  Abr.,  41,  {d.  3)  during  the  miuorityof 
the  infant;  (3)  and  may  grant  copy -holds  (/fc/rf.)  even  in  reversion,  as  domin«»  pro 
tempore.  Such  testamentary  guardian  takes  the  place  of  all  other  guardians,  and  his 
iiiferest  is  for  the  good  and  honor  of  the  family." 

The  principle  upon  which  this  case  was  decided  is  that  the  statute  of  12  Car.  *2 
(which  was  drawn  by  Lord  Chief  Justice  Hale)  gives  the  guanlian  an  authority 
coupled  with  an  interest  (tenure  and  guardianship  in  chivalry  having  been  taken 
away)  and  puts  him  in  loco  patris.  StilT,  the  intention  of  the  devisor  was  not  ignored. 
The  infant  earl  was  not  above  a  year  old  when  the  testator  had  appointed  the'thit'r 
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At  common  law,  a  naked  power  by  will  to  executors  to  sell  iu  a  case 
where  one  renouv^ces  the  trust,  cannot  be  executed  by  the  remaining 
executors.  (2  Wms.,  Ex'rs,  [951;]  Co.  Lit,  113  a;  Painter  v«.  Clark,  13 
Met,  226;  Boston  Franklinite  Co.  vs.  Condit,  4  Green,  Ch.,  395;  Shel- 
ton  vs.  Homer,  5  Met,  466,  467;  Chandler  vs.  Eider,  102  Mass.,  270; 
Floyd  vs.  Johnson,  5  Litt,  Ky.,  109;  see  Gould  vs.  Mather,  104  Mass., 
290;  Bodley  vs.  McKinney,  9  Sm.  &  M.,  339;  Hudson  vs.  Hudson,  Cas. 
temp.  Talb.,  127;  2  Perry,  Trusts,  sec.  499;  Crewe  vs.  Dicken,  4  Ves., 
97 ;  Granville  vs.  McNeile,  7  Hare,  156 ;  Hawkins  vs.  Kemp,  3  East, 
410;  Cooke  vs.  Crawford,  13  Sim.,  96;  Adams  vs.  Taunton,  6  Mad., 
435;  Bayly  vs.  Cumming,  10  Ired.  Eq.,  410;  Sands  vs.  i^ugee,  8  Sim., 
130.) 

A  power  may  be  given  by  one  party  to  another,  either  with  or  with- 
out a  trust.  There  is  a  distinction  between  the  execution  of  powers 
and  of  trusts.  Powers  are  of  various  kinds:  as  (1)  a  naked  power; 
(2)  a  iK)wer  coupled  with  an  interest;  (3)  a  power  executed  upon  a  con- 
sideration; (4)  a  power  given  as  security  for  a  debt.  (McAllister's 
case,  antCj  167.) 

So  a  trtist  may  be  created  in  which  trustees  shall  preserve  and 
execute  a  trust  proper;  or,  along  with  it,  execute  powers  which  may  be 
(1)  naked,  (2)  coupled  with  an  interest,  (3)  executed  upon  a  considera- 
tion, (4)  given  as  security  for  a  debt,  or  (5)  for  the  purpose  of  giving 
or  revoking  consent.    (Eeresby  vs.  Newland,  2  P.  Wms.,  101.) 

As  to  trusts,  there  is  generally  a  survivorship  for  the  purpose  of 
holding  title  or  maintaining  actions.  (Perry,  Trusts,  sees.  343,  344,  414, 
426;  Hill,  Trustees,  303,  304.) 

When  co-trustees  have  the  legal  title  to  trust  property,  and  so  an 
authority  coupled  with  an  interest,  the  oflSce  of  trustee  is  "impressed 
with  the  quality  of  survivorship."  (1  Perry,  Trusts,  sec.  414;  Gray  vs. 
Lynch,  8  GUI,  403;  Eatcliflfe  vs.  Langston,  18  Md.,  383;  Webster  vs. 
Vande venter,  6  Gray,  428;  Trask  vs.  Donoghue,  1  Aik.,  370;  Matter  of 
Grossman,  20  How.  Pr.,  350;  Williams  vs.  Otey,  8  Hump.,  563;  Stewart 
vs.  Pettus,  10  Mo.,  755;   Mixon  vs.  Rose,  12  Gratt.,  425;    Jones  vs. 

goanliaDs;  and  the  Lord  Commissioners  considered  that  '*it  was  hardly  probable 
that  the  testator  himself  should  imagine  that  all  tliese  three  guardians  should  live 
antn  the  child's  age  of  twenty -one ;  and  then,  to  say  that  the  guardianship  shall  de- 
termine by  the  death  of  any  one  of  the  guardians,  would  be  to  affirm  that  the  more 
care  the  father  takes  of  the  child's  education,  the  less  it  shall  protit  the  child,  be- 
cao0e  by  the  death  of  any  one  of  these  guardians  the  child  shall  be  without  a  guar- 
dian, and  the  more  of  them  were  appointed  by  the  father,  the  less  likelihood  there 
would  b©  that  they  all  should  live  till  the  cMld  should  arrive  at  twenty-one."  (2 
Perry,  Trusts,  2d  ed.,  sec.  721 ;  Lorings  v«.  Marsh,  2  Cliff.,  469;  Fontain  va,  Ravenel,  17 
How.,  382;  Moore  r».  Moore,  4  Dana,  366;  Down  va.  Worrall,  1  My.  &  K.,  561;  Green 
v$.  AUen,  5  Humph.,  170;  Griffin  t?«.  Graham,  1  Hawks,  96;  Williams  vs.  Pearson,  38 
Ala.,  299.) 
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Maffet,  5  Serg.  &  E.,  523;  Peter  vs.  Beverly,  10  Pet,  564;  2  Op.  Att.- 
Gen.,  397;  Hudson  vs.  Hudson,  t.  Talb.,  129;  Co.  Lit.,  113  a;  Att.- 
Gen.  vs.  Gleg,  Amb.,  585;  s.  c,  1  Atk.,  356;  Billingsley  vs.  Mathew^ 
Toth.,  168;  Gwilliams  vs.  Eowell,  Hard.,  204;  Butler  vs.  Bray,  Dyer, 
189,  b;  'Dominick  vs.  Sayre,  3  Sand.,  555;  Belmont  vs.  O'Brien,  2  Kern., 
394;  DePeyster  vs.  Ferrers,  11  Paige,  13;  Moses  vs.  Murgatroyd,  1 
Johns.  Ch.,  119;  Shook  vs.  Shook,  19  Barb.,  653;  Gregg  vs.  Currier, 
36  N.  H.,  200;  Powell  vs.  Knox,  16  Ala.,  364;  Parsons  vs.  Boyd,  20 
Ala.,  112;  Leggett  vs.  Hunter,  19  K  Y.,  445;  Aubuchon  vs.  Lory,  23 
Mo.,  99;  Barton  vs.  Tunnell,  5  Harr.,  182;  Smith  vs.  McConnell,  17  111., 
135;  Hopper  vs.  Adee,  3  Duer,  235;  Britton  vs.  Lewis,  8  Eich.  Eq.,  271.) 

This  principle  of  survivorship  where  an  interest  attaches  is  illustrated 
by  trusts  created  for  the  benetit  of  creditors;  as,  e.  g.j  where  there  are 
several  assignees,  and  one  dies,  the  execution  of  the  trust  devolves  (in 
the  absence  of  any  special  provision  to  the  contrary)  upon  the  survivors. 
(Burrill,  Assignments,  sec.  465;  Hill,  Trustees,  303,  and  note;  Hannah 
vs.  Carrington,  18  Ark.,  85;  Hart  vs.  Bulkley,  2  Edw.  Ch.,  70;  Peck  vs. 
Ingraham,  28  Miss.,  246;  Bowman  vs.  Eaineteaux,  Hoff.  Ch.,  150;  1 
Caines'  Cas.,  16.) 

The  foregoing  discussion  of  the  principles  involved  in  the  settlement 
of  the  question  raised  by  the  inquiry  from  Philadelphia  may  aid  the 
parties  in  interest  to  act  understandingly  in  the  matter.  There  is  not 
sufficient  evidence  to  enable  the  Comptroller  to  give  a  full  and  categor- 
ical answer  to  the  question  propounded  by  the  assistant  treasurer; 
but  if  the  two  executors  are  by  the  will  authorized  to  make  the  pro- 
posed contract  for  the  continuance  of  the  bond  at  a  reduced  rate  ot 
interest,  and  there  are  no  words  in  the  instrument  empowering  one  of 
them  to  act  without  the  concurrence  of  the  other,  there  can  bo  no  power 
to  enter  into  the  contract  until  the  place  of  the  executor  who  has  be- 
come insane  shall  have  been  supplied,  or  a  decree  of  court  authorizing 
the  remaining  executor  to  execute  the  trust  in  the  manner  proposed 
shall  have  been  obtained. 

Treasury  Department, 

First  Comptroller's  Office,  April  27, 1881. 
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IN  THE  MATTER  OF  THE  AVAILABILITY  OF  AN  APPEO- 
PRUTION  FOR  A  PRIVATE  CHARITABLE  INSTITUTION 
WHICH  IS,  TOGETHER  WITH  THE  OTHER  MONEY  IN 
POSSESSION,  INSUFFICIENT  TO  MAKE  FULL  PAYMENT 
OF  THE  PRICE  OF  THE  PROPERTY.-GERMAN-ASYLUM 
CASE.  

1.  Wben  an  act  appropriates  money  "for  the  purpose  of  paying  for  the  [real  estate] 
property  recently  purchased"  for  an  asylum,  and  it  appears  that  by  the  terms  of 
the  contract  of  purchase,  and  simultaneously  with  the  delivery  of  the  deed  of 
conveyance  to  the  Asylum  Association,  a  trust-deed  in  the  nature  of  a  mortgage 
is  to  be  made  by  the  Association  to  the  vendor  on  the  larger  portion  of  the  real 
estate,  to  secure  payment  of  $8,000  of  the  purchase-money  which  would  remain 
due  after  the  expenditure  of  the  appropriation,  such  appropriation  cannot  law- 
folly  be  placed  to  the  credit  of  the  fiscal  officer  of  the  Association. 

'2.  In  such  case  an  appropriation  for  the  purpose  of  paying  for  property  is  available 
to  be  used  only  when  with  it  alone,  or  supplemented  by  other  money,  full  pay- 
ment is  made. 

3.  When  an  appropriation  is  made  "for  the  purpose  of  paying  for"  designated  prop-  • 
erty,  it  can  be  used  only  in  making  full  payment. 

The  act  approved  Juue  4,  1880,  making  appropriations  for  the  fiscal 
year  ending  June  30,  1881,  and  for  other  purposes,  appropriated  "for 
the  erection  of  a  building  for  the  German  Orphan  Asylum,  ten  thousand 
dollars.^  The  first  clause  of  the  act  provided  that  one-half  of  this  sum 
should  be  paid  "out  of  the  revenues  of  the  District  of  Columbia.''  Sec- 
tion 2  provided  that  the  appropriation  should  not  be  "exceeded  either 
in  requisition  or  expenditure." 

The  appropriation  has  not  been  used,  for  these  reasons:  (1)  There 
was  in  the  District  of  Columbia  no  corporation  or  institution  by  the 
name  given  in  the  act;  and  (2)  the  corporation  which  appears  to  have 
been  intended — namely,  the  German  Protestant  Orphan  Asylum  Asso- 
ciation— had  no  site  on  which  to  erect  the  building  contemplated  in 
the  appropriation  act. 

The  act  approved  March  3,  1881,  making  appropriations  for  the  ex- 
penses of  the  government  of  the  District  of  Columbia  for  the  fiscal  year 
ending  June  30, 1882,  amended  the  act  of  June  4,  1880,  to  read:  "For 
the  German  Protestant  Orphan  Asylum  Association  of  the  District  of 
Columbia,  for  the  purpose  of  paying  for  the  property  recently  purchased 
by  them  for  an  asylum." 

On  September  25,  1880,  a  contract  was  made  between  the  German 
Protestant  Ori)han  Asylum  Association  and  S.  G.  Cabell,  in  pursu- 
ance of  which  Cabell  then  made  a  deed  of  conveyance — delivered  in 
escrow,  and  to  be  delivered  absolutely  upon  the  securing  of  the  pur- 
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chase-money — to  the  Association  of  thirty-two  acres  of  land,  known 
as  Good  Hope  Place,  in  the  District;  the  purchase  price  of  which  was 
$20,000,  payable  as  follows:  $2,000  then  paid;  $10,000  to  be  paid  with 
the  appropriation  of  money  made  by  the  appropriation  act  of  Jiine  4, 
1880;  and  $8,000  to  be  paid  in  eight  successive  annual  payments  of 
$1,000  each,  with  interest  at  4  per  cent,  per  annum,  to  be  secured  by  a 
deed  of  trust  executed  by  the  Association  to  Cabell  on  twenty-five 
acres  of  the  land,  leaving  seven  acres,  with  buildings  thereon,  unin- 
cumbered. 

The  money  appropriated  "for  the  purpose  of  paying  for"  this 
property  by  the  act  of  1880,  as  amended,  remains  in  the  Treasury. 
The  proper  officer  of  the  Asylum  Association  has  applied  to  the 
Secretary  of  the  Treasury  for  the  amount  of  the  appropriation,  in 
order  to  make  payment  therewith  of  a  part  of  the  purcha«e-money^ 
according  to  the  terms  of  the  contract  referred  to.  The  application 
has  been  referred  to  this  office;  and  the  question  arises  thereon,  whether 
the  money  can  be  placed  to  the  credit  of  the  fiscal  officer  of  the  Asso- 
ciation for  the  purpose  stated. 

Decision  by  William  Lawrence,  First  Comptroller : 

The  appropriation  for  the  erection  of  a  building  for  the  German 
Orphan  Asylum  made  in  the  act  of  June  4,  1880,  was  based  upon  the 
assumi)tion  that  the  association  or  institution  contemplated  by  the  act 
was  the  owner  of  property  upon  which  the  building  should  be  erected. 
This  assumption  was  without  foundation  in  fact.  The  amendment  con- 
tained in  the  a<5t  of  March  3,  1881,  was  also  based  upon  an  erroneous 
assumption,  namely,  that  the  amount  appropriated  would  pay  for  the 
property  recently  purchased  for  an  asylum  by  the  German  Protestant 
Orphan  Asylum  Association;  whereas  it  formed  but  one-half  the  pur- 
chase-money, and,  when  joined  to  the  first  payment  on  the  contract  of 
purchase,  still  fell  short  $8,000. 

The  appropriation,  as  amended,  is  made  "for  the  purpose  of  paying 
for  the  property  recently  purchased,"  &c.  It  is  not  for  the  purpose  of 
making  part  payment  of  the  purchase-money  of  the  property. 

Bouvier,  in  his  Law  Dictionary,  defines  *^  payment  as  '^  the  fulfil- 
ment of  a  promise,  or  the  performance  of  an  agreement.  The  discharge 
in  money  of  a  sum  due.''  He  says:  '* Payment,  in  its  most  general 
acceptation,  is  the  a^omplishment  of  every  obligation,  whether  it  con- 
sists in  giving  or  in  doing.  Solutio  est  prcestatio  ejus  quod  in  obliga- 
tione  est,  *  *  •  Solvere  dicitur  cum  qui  fecit  quod  faxiere  promiait. 
•  •  •  Numeratio  est  nummarice  solutio.^  (5  Masse,  Droit  Com- 
merciel,  229.) 
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Sound  policy  requires  the  word  '' payment''  to  be  construed  as  mean- 
ing a  full  discharge  of  the  liability  in  question.  If  a  mortgage  or 
trust-deed  incumbrance  is  on  the  land,  or  on  a  part  of  it,  such  land 
may  be  sold  to  pay  the  debt  thereby  secured;  and  thus  the  benevolent 
purpose  of  Congress  and  the  members  of  the  Association  could  be  de- 
feated. 

The  Association  is  without  revenues,  and  is  not  designed  to  be  a 
dividend-paying  institution.  If  the  appropriation  be  used  now,  the 
danger  of  a  sale  of  the  land  for  debt  may  operate  in  some  sense  to 
constrain  Congress  to  make  future  appropriations.  Such  appropria- 
tions might  be  eminently  proper;  but  it  is  scarcely  to  be  presumed  that 
Congress  intended  to  prepare  the  way  for  conditions  likely  or  liable  to 
create  a  necessity  for  future  appropriations  beyond  even  the  current 
support  of  the  institution.  If  the  Association  cannot,  with  the  aid  of 
the  appropriation  already  made,  pay  for  the  land,  ft  is  quite  probable 
that  it  will  not  be  able,  without  further  subsidies  from  Congress,  to 
carry  out  the  humane  and  laudable  purposes  which  animate  it  in  the 
effort  to  found  an  orphan  asylum. 

When  acts  of  Congress  have  authorized  the  purchase  of  real  estate 
for  the  United  States,  the  usage  has  always  been  that  the  accounting 
officers,  before  authorizing  payment  therefor,  require  evidence  of  a 
valid  title,  clear  of  any  incumbrance.  (See  Rev.  Stats.,  355.)  This 
usage  is  simply  the  rule  of  good  business  men  in  ordinary  transactions 
of  like  character;  and  there  is  no  cogent  reason  for  a  departure  from  it 
in  the  present  case. 

It  is  not  shown  that  Congress,  when  it  voted  for  the  appropriation, 
knew  of  the  provisions  of  the  contract  of  purchase,  or  the  prospective 
liability  which  those  provisions  might  entail. 

The  principle  involved  in  this  case  may  be  more  important  than  would 
appear  on  a  casual  view.  Congress  frequently  appropriates  fixed  sums 
to  make  payment  for  real  estate  which  the  law  authorizes  to  be  pur- 
chased. In  such  case  it  is  very  important  to  know  whether  the  author- 
ity to  purchase  is  so  limited  that  the  appropriation  is  to  be  used  in  full 
payment,  or  may  be  applied  in  part  payment  involving  future  liability. 
Congress  has  carefully  determined  its  policy  by  express  legislation,  in 
a  provision  making  no  new  law,  but  declaratory  of  the  effect  of  such 
appropriations.  A  provision  in  section  3732  of  the  Revised  Statutes, 
making  an  exception,  treats  sections  3670,  3733,  and  5503  as  declaratory. 

The  erection  of  an  asylum  for  the  purpose  indicated  is  an  enterprise 
doubtless  worthy  of  liberal  consideration,  and  all  laws  intended  to  pro- 
mote that  puri)ose  are  to  be  liberally  construed.    In  kindred  cases,  where 
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the  facts  are  reasonably  in  doubt,  the  impulses  of  humanity  should  be 
allowed  to  assert  their  sway  and  give  effect  to  claims  so  deserving. 
But  in  this  case  no  material  fact  is  in  doubt  or  dispute;  and  the  clear, 
cold  logic  of  the  law,  which  in  cases  of  doubt  might  yield  precedence 
to  the  impulses  of  the  heart,  asserts  a  dominion  which  cannot  be  denied. 
The  money  appropriated  by  Congress  cannot,  therefore,  be  placed  to 
the  credit  of  the  fiscal  officer  of  the  German  Protestant  Orphan  Asylum 
Association  for  the  purpose  of  making  part  payment  of  the  price  of  the 
property  whereon  to  erect  the  asylum  building. 

Treasury  Department, 

First  Comptroller's  Office,  April  28,  1881. 


IN  THE  MATTER  OF  THE  POWER  OF  SURVIVING  TRUSTEES, 
PENDING  A  VACANCY  IN  THE  TRUSTEESHIP,  TO  ASSIGN 
CALLED  BONDS -TRUSTEE-SURVIVORSHIP  CASE. 


1.  When  two  executors  under  a  wiU  are  by  it  directed  to  appoint  a  third  person  to 

act  with  thera  as  trustees  of  a  fund  to  be  invested,  the  interest  to  be  annually 
paid  to  beneficiaries  named,  the  three  trustees  are  charged  with  duties  distinct 
from  those  appertaining  to  or  devolving  upon  the  two  executors. 

2.  If  the  third  person  so  appointed  trustee  dies,  his  place  must  be  supplied  by  the 

proper  court,  so  that  three  trustees  shall  execute  the  trust,  it  being  the  apparent 
intention  of  the  testator  to  require  the  skill  and  judgment  of  three  trustees. 

3.  When  in  such  case  the  will  makes  no  provision  for  survivorship,  or  for  supplying 

the  place  of  a  trustee  who  dies,  the  power  of  appointment  is  exhausted  by 
the  first  appointment.  A  new  trustee  should  be  appointed  by  the  proper 
court. 

In  the  last  will  and  testament  of  Robert  L.  C.  Atcheison  Alexander, 
deceased,  late  of  Woodford  County,  Kentucky,  a  fund  is  provided  as  to 
which  the  will  declares : 

"  Which  sum  as  received,  together  with  any  other  money  belonging: 
to  my  estate  which  shall  come  into  their  [the  executors']  hands  not  dis- 
posed of  by  this  will,  shall  be  invested  in  some  secure  and  interest- 
yielding  investment,  in  the  names  of  A.  J.  Alexander,  J.  B.  Waller,  and 
some  one  other  person  selected  by  A.  J.  Alexander  and  J.  B.  Waller,  as 
trustees  for  the  benefit  of  my  two  sisters,  to  whom  the  interest  shall  be 
paid  annually  or  semi-annually,  one-half  to  each  sister  during  her  life," 

A.  J.  Alexander  and  J.  B.  Waller,  who  are  the  executors  under  the 
will,  appointed  W.  R.  Thompson  a  co- trustee  with  them  under  this 
clause.  These  three  trustees  invested  a  part  of  the  fund  in  United 
States  bonds,  popularly  known  as  '^  Sixes  of  1881,''  issued  under  the 
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act  of  Congress  of  March  3, 1863,  (12  Stats.,  709,)  which  bonds  were 
registered  in  their  names  as  trustees.  These  bonds  are  now  called  in 
for  payment.  Thompson,  one  of  the  trustees,  having  died,  the  question 
is  presented,  whether  the  two  remaining  trustees,  who  have  acted  as 
such  since  the  death  of  Thompson,  can  now  assign  the  bonds  to  the 
Secretary  of  the  Treasury,  for  redemption,  and  receive  payment  thereof. 

Decision  by  William  Lavtrenob,  First  Comptroller: 

The  bonds  in  question  are  not  held  by  executors  in  their  capacity  as 
such,  but  by  trustees  in  a  distinct  and  separate  capacity.  The  will 
creating  the  trust  gives  two  persons,  who  are  executors  thereunder, 
power  to  appoint  a  third  person  to  act  with  them  as  trustees.  The  will 
does  not  authorize  the  survivors  to  execute  the  trust,  but  it  shows  a 
purpose  to  require  the  exercise  of  the  judgment  and  skill  of  three 
trustees.  It  makes  no  provision  for  supplying  the  place  of  any  trustee 
who  may  die.  The  power  of  appointment  to  the  two  trustees  was  ex- 
hausted by  the  appointment  of  Thompson.  It  is  not  intended  to  say 
that  there  may  not  be  survivorship,  at  least  for  some  purposes,  in  the 
case  of  several  trustees  who  have  the  dry  legal  title  to  a  trust  fund.  (1 
Perry,  Trusts,  2d  ed.,  sees.  199,  343,  344,  414  5  Midland  Counties  Eail- 
way  Co.  vs.  Westcomb,  11  Sim.,  58;  Att'y-Gen.  Berrien,  2  Op.,  397.) 
But  when  it  is  apparent,  as  in  this  case,  that  the  creator  of  the  trust 
intended  that  the  cestuis  que  trust  should  have  the  benefit  of  the  skill 
and  judgment  of  three  trustees,  the  puri)08e  so  manifested  must  be 
<*arried  out.  (Hill,  Trustees,  472,  489;  Cole  w«.  Wade,  16  Ves.,  45; 
Townsend  vs.  Wilson,  1  B.  &  Aid.,  608 ;  1  Sudg.  Pow.,  6th  ed.,  141, 144; 
Co.  Litt.,  113  a,  note  2,  by  Hargrave.) 

In  the  leading  case  of  Townsend  against  Wilson,  where  a  power  of 
sale  reserved  to  three  trustees  and  their  heirs  was,  upon  the  death  of 
one  of  them,  executed  by  the  other  two,  the  Court  of  King's  Bench 
{^llenboroughj  C.  J.)  unanimously  held  such  execution  of  the  power  to  be 
iuvalid.  (1  B.  &  Aid.,  616;  s.  c,  nom.  Townshend  vs.  Wilson,  3  Madd., 
261 ;  Dyer,  177  a,  pi.  32;  Peyton  vs.  Bury,  2  P.  Wms.,  626;  Mortimer  vs. 
Ireland,  6  Hare,  196;  Cooke  vs.  Crawford,  13  Sim.,  91;  Ockleston  t7«. 
Heap,l  DeGex&  S.,640;  Macdonald  t?». Walker,  14  Beav.,  556;  Wilson 
rx.  Bennett,  20  Law  J.  Rep.,  N.  s.,  Chanc,  279,  vol.  5  E.  L.  &  Eq.,  45; 
s.  c,  5  De  Gex  &  8.,  475;  In  re  Burtt,  1  Drew.,  319.) 

The  two  surviving  trustees  cannot  execute  the  trust.  (2  Perry, 
Trusts,  sees.  496, 497 ;  Peter  vs.  Beverly,  10  Pet.,  533 ;  Crewe  vs.  Dicken, 
4  Ves.,  97;  Cole  vs.  Wade,  16  Ves.,  27,  44;  Bond-Continuance  case, 
ante,  218.) 
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The  vacancy  in  the  trusteeship  must  be  filled  by  the  proper  court 
before  the  bonds  can  be  assigned  for  redemption  to  the  Secretary  of 
the  Treasury. 

Treasury  DEPABT^rENT, 

First  Comptroller's  Office,  April  29, 1881. 


IN  THE  MATTER  OF  EMPLOYMENT  AND  COMPENSATION  OF 
PERSONS  TO  EXAMINE  OR  INSPECT  SURVEYS  OF  THE 
PUBLIC  LANDS.-SURVEY  CASE. 


1-.  Under  the  act  of  March  3,  1881,  appropriating  money  "for  surveying  the  public 
lands/^  and  "for  occasional  examinations  of  public  surveys  in  the  several  sur- 
veying districts,"  and  to  "inspect  mineral  deposits,"  no  person  can  be  employed 
or  appointed  to  examine  or  inspect  for  a  definite  prescribed  period,  without  refer- 
ence to  the  requirements  of  the  service. 

2.  Under  that  act  the  Commissioner  of  the  General  Land  Office,  with  the  approval 

of  the  Secretary  of  the  Interior,  may  employ  persons  or  appoint  special  agents 
to  "inspect  mineral  deposits,  coal-fields,  and  timber  districts,"  whose  compensa- 
tion and  expenses  are  to  be  paid  out  of  the  appropriation  of  $8,(X)0  made  by  the 
act. 

3.  The  Commissioner  may  in  like  manner  appoint  special  agents  to  examine  or  in- 

spect the  work  of  "surveying  the  public  lands,"  whose  compensation  and  ex- 
penses are  to  be  paid  out  of  the  appropriation  of  $300,000  for  "surveying  the 
public  lands." 

4.  The  confidential  agents  who  may  be  appointed  by  surveyors-general,  under  sec- 

tion 2223  of  the  Revised  Statutes,  and  subject  to  its  limitations,  are  to  be  paid 
for  services  and  expenses  out  of  said  appropriation  of  $8,000. 

5.  When  an  appropriation  in  gross  is  made  for  a  specific  service,  as  for  "surveying 

the  public  lands,"  the  executive  officer  charged  with  the  duty  of  carrying  the 
law  into  effect  may,  in  the  absence  of  any  restraining  provision,  api>oint  such 
special  agents  as  may  be  necessary  in  order  to  secure  a  proper  performance  of 
the  work. 

6.  If  for  ani/ jjor^iow  of  the  service  there  be  a  specific  appropriation,  no  exi>enditure 

for  such  portion  beyond  the  amount  thus  specifically  appropriated  can  be  made ; 
nor  can  any  excess  of  such  expenditure  be  defrayed  out  of  any  other  appro- 
priation. 

7.  The  Commissioner  of  the  General  Land  Office  is  an  auditor  as  to  "all  public  ac~ 

counts  relative  to  the  public  lands,"  and  such  accounts,  audited  by  him,  are 
subject  to  revision  by  the  First  Comptroller. 

The  following  questions  are  submitted  for  decision : 

I.— Can  the  Commissioner  of  the  General  Land  Oflfice,  under  the 
direction  of  the  Secretary  of  the  Interior,  employ  a  mB,n  permanentlyj  as 
inspector  or  examiner,  to  make  examinations  of  surveys  in  the  several 
surveying  districts  I 
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II. — If  so,  can  the  person  so  employed  be  paid  a  salary  of  $3,000  per 
annum?  or  must  tbe  compensation  be  Q>per  diem  allowance? 

III. — If  such  appointment  be  made,  should  the  compensation  be  paid 
from  the  appropriation  for  "surveying"!  or  from  that  for  "occasional 
examinations''! 


Decision  by  William  Lawrence,  First  Comptroller: 

The  Commissioner  of  the  General  Land  Office,  under  the  direction  of 
the  Secretary  of  the  Interior,  is  required  to  perform  all  executive  duties 
appertaining  to  the  survey  of  the  public  lands.  (Rev.  Stats.,  453;  see, 
also,  sees.  161,  441.)  In  like  manner  he  is  authorized  to  make,  enforce, 
and  carry  into  execution  proper  regulations  as  to  public  surveys. 
(Kev.  Stats.,  2478.)  Surveyors-general  are  respectively  required,  oc- 
canonally  in  person,  to  inspect  surveying  operations,  in  order  to  secure 
the  faithful  execution  of  contracts  for  making  surveys,  and  may  depute 
confidential  argents  to  make  examinations  for  a  prescribed  limited  periody 
who  shall  be  allowed  a  fixed  per  diem  compensation  and  expenses. 
(Rev.  Stats.,  2223.) 

The  "sundry  civil"  appropriation  act  of  March  3, 1881,  for  the  service 
of  the  fiscaj  year  ending  June  30, 1882,  appropriates — 

"For  surveying  the  public  lands,  three  hundred  thousand  dollars,  to 
be  immediately  available,  at  rates  not  exceeding  twelve  dollars  per 
linear  mile  for  standard  and  meander  lines,  ten  dollars  for  township, 
and  eight  dollars  for  section  lines.    *     *    • 

"For  occasional  examinations  of  public  surveys  in  the  several  su  - 
teying  districts^  in  order  to  test  the  accuracy  of  the  work  in  the  field, 
inspect  mineral  deposits,  coal-fields,  and  timber  districts,  eight  thousand 
doUars." 

There  ^e  sixteen  surveying  districts,  each  with  a  surveyor-general 
therein.  (Rev.  Stats.,  2207.)  The  district  of  Kansas  is  abolished,  and 
Nebraska  and  Iowa  form  but  one  district.  ' 

In  view  of  the  provisions  of  the  statutes  above  cited,  it  must  be  held 
that— 

L — No  person  can  be  employed  or  appointed  permanently  by  the  Com- 
missioner of  the  General  Land  Office  to  inspect  the  surveying  opera- 
tions of  the  surveys  of  the  public  lands  or  to  make  examinations  of 
public  surveys,  in  order  to  test  the  accuracy  of  the  work  in  the  field. 
By  ''^permanently^  is,  of  course,  understood  for  the  fiscal  year  1882,  or 
some  definite  portion  thereof  prescribed  by  the  Commissioner,  without 
reference  to  the  question  of  the  requirements  of  the  service.  The  stat- 
utes do  not  contemplate  svxih  appointment.  Appointments  are  to  be 
made  for  a  service^  not  for  a  time  of  service.     An  appointment  may  bo 


Digitized  by  VjOOQIC 


236  First  Comptroller's  Office^  Treasury  Department 

limited  in  time,  but  cannot  be  made  to  cover  a  period  beyond  the  neces- 
sities of  the  service. 

The  appointments  of  confidential  agents,  under  section  2223  of  the 
Revised  Statutes,  are  made  by  the  respective  surveyors-general  only 
in  the  several  proper  districts.  But  special  agents,  not  necessarily 
limited  to  any  particular  district,  can,  with  the  approval  of  the  Sec- 
retary of  the  Interior,  be  appointed  by  the  Commissioner  of  the  General 
Land  Office  to  "inspect  mineral  deposits,  coal-fields,  and  timber  dis- 
tricts,''and  also  to  examine  or  inspect  the  work  of  "surveying  the 
public  lands.'' 

The  fact  that  surveyors-general,  respectively,  have  authority  to  depute 
confidential  agents  for  a  period  not  to  be  "protracted  beyond  thirty 
days,"  does  not  take  from  or  limit  the  authority  of  the  Commissioner 
to  cause  examinations  of  -surveys  for  testing  the  accuracy  of  the  work, 
and  otherwise  executing  the  law,  to  be  made. 

This  is  a  part  of  his  general  authority  in  the  execution  of  the  laws. 
(Bender's  case,  1  Lawrence,  Compt.  Dec.,  317;  Eveleth's  case,  ante^  20.) 

The  appropriation  of  $8,000,  to  which  reference  is  above  made,  is 
designed  for  two  purposes:  (I)  to  meet  expenditures  for  confidential 
agents  of  surveyors-general,  under  section  2223  of  the  Revised  Statutes; 
and  (2)  to  inspect  mineral  deposits,  coal-fields,  and  timber  districts. 
The  language  of  the  appropriation  act — "  in  the  several  surveying  dis- 
tricts"— copied  substantially  from  section  2223  of  the  Revised  Statutes, 
shows  that  the  purpose  was  in  part  to  meet  the  demands  of  that  sec- 
tion, which  requires  a  service  in  districts.  The  two  purposes  named 
give  effect  to  the  clause  appropriating  $8,000;  and,  in  view  of  this,  it  is 
not  to  be  presumed  that  it  was  designed  to  limit  the  general  authority 
as  to  surveys,  though  this  authority  was  limited  as  to  the  inspection 
"of  mineral  deposits,  coal-fields,  and  timber  districts." 

^o  much  of  Xhe  $8,000  so  appropriated  as  may  be  applied  for  expenses 
of  confidential  agents  appointed  by  surveyors-general  is  subject  to  the 
limitations  of  section  2223  of  tho  Revised  Statutes. 

As  to  that  portion  to  be  expended  for  inspecting  "  mineral  deposits, 
coal-fields,  and  timber  districts,"  the  limitations  of  section  2223  do  not 
apply ;  and  special  agents  for  such  purpose  are  to  be  appointed  by  the 
Commissioner  of  the  General  Land  Office,  with  the  approval  of  the 
Secretary  of  the  Interior.  The  Commissioner  of  the  General  Land 
Office  has  also  authority  to  appoint  in  like  manner  special  agents  to 
inspect  the  operations  of  surveys  in  the  field,  to  ascertain  the  progress, 
character,  and  accuracy  of  the  work,  and  to  report  thereon.  This  in- 
spection may  be  very  essential  and  important.    It  is  scarcely  to  be 
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presamed  that  Congress  intended  that  contracts  should  be  made  for 
surveying,  and  yet  that  no  steps  should  be  taken  by  the  highest  execu- 
tive officers  having  supervision  of  the  work  to  insuie  the  faithful  per- 
formance of  such  contracts.  Supervision  is  an  essential  part  of  "sur- 
veying the  public  lauds." 

If  there  were  a  specific  appropriation  of  a  fixed  sum  to  be  used  by 
the  Commissioner  of  the  Oeneral  Land  Office  for  making  examinations 
of  surveys,  it  would  be  deemed  the  only  money  available  for  that  pur- 
X>ose.  (Birch's  case,  1  Lawrence,  Compt.  Dec,  154;  Clerk's  case.  Id., 
305;  1  Op.  Att.Gen.,  385;  4  Id.,  328;  6  J<7.,  299.) 

It  is  a  general  rule  that,  when  Congress  has  made  provision  for  a 
particular  service,  this  will  be  deemed  the  only  authorized  provision; 
but  when  section  2223  of  the  Eevised  Statutes  provides  for  confiden- 
tial agents  to  make  examinations  for  a  limited  period  under  the  direc- 
tion of  surveyors-general,  this  is  only  to  be  deemed  a  limitation  of  the 
authority  of  the  latter.  It  does  not  abridge  the  authority  of  the  Com- 
missioner of  the  General  Laud  Office,  because  his  authority  is  supervi- 
soryj  and  must  be  deemed  adequate  to  accomplish  its  purpose — to  sup- 
ervise subordinate  supervisors.  The  law  has  thus  answered  the  ques- 
tion, Quis  custodiet  ipsos  custodes  f 

The  supervision  by  surveyors-general  is  a  distinct  service',  hence  the 
appropriation  of  $8,000,  a  portion  of  which  is  for  one  service,  cannot 
affect  the  other. 

II. — ^Persons  employed  or  agents  appointed  to  perform  the  service 
stated,  as  to  inspecting  mineral  deposits,  coal-fields,  and  timber  dis- 
tricts, and  also  as  to  making  examinations  of  surveys,  may  be  paid  a 
reasonable  compensation  and  reasonable  and  necessary  actual  expenses 
for  the  time  necessarily  employed.  The  accounts  for  compensation 
and  exx)enses  are  to  be  audited  and  settled  by  the  Commissioner  of  the 
Oeneral  Land  Office;  but  the  amount  and  legality  of  all  are  subject  to 
the  revision  and  determination  of  the  First  Comptroller.  (Rev.  Stats., 
456;  see  sees.  191,  269.) 

III. — Si>ecial  agents  appointed  by  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior  to  inspect  or  examine 
surveys  in  the  field  are  to  be  paid  for  services  and  expenses  from  the 
appropriations  "  for*  surveying  the  public  lands."  An  agent  so  ap- 
pointed is  not  a  "commission  or  inquiry"  within  section  3681  of  the 
Revised  Statutes.  (4  Op.  Att.-Gen.,  248;  Swamp-Land  case,  ante,  136.) 
The  same  agents,  or  others,  may  be  appointed  to  inspect  mineral  de- 
posits, coal-fields,  and  timber  districts.    The  expenses  of  this  service  are 
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to  be  paid  from  the  appropriation  of  $8,000.  Separate  accoants  and 
vouchers  of  services  and  expenses  in  inspecting  mineral  deposits,  &c., 
should  be  kept  as  distinct  from  those  of  inspecting,  surveying,  and  ex- 
amining surveys. 

The  same  person  may  be  appointed  to  make  examinations  in  several 
surveying  districts;  and  it  is  not  doubted  but  that  in  all  of  them,  by 
successive  service  in  each,  the  entire  time  of  one  or  more  agents  could 
be  employed. 

Appointments  of  special  agents  should  be  made  in  writing,  signed 
by  the  Secretary  of  the  Interior  and  the  Commissioner  of  the  General 
Land  Office,  and  should  specifically  name  the  appropriation  act  under 
which  they  are  made. 

The  expenditure  of  appropriations  will  be  governed  by  the  principles 
stated.* 

Treasury  Department, 

First  Comptroller's  Office,  April  30,  1881. 


*The  following  information  on  the  general  subject  of  this  decision  is  given: 

The  act  of  June  23,  1874,  (18  Stats.,  213, )  appropriated  $10,000  for  examinations  of 
the  public  surveys  for  the  fiscal  year  1875.  A  similar  appropriation  was  made  by 
the  act  of  March  3,  1875,  (18  Stats.,  384,)  for  examinations  of  the  public  surveys  for 
the  fiscal  year  IH76. 

Special  agents  appointed  by  either  the  Secretary  of  the  Interior  or  the  surveyore- 
general  were  paid  from  the  foregoing  appropriations;  but.  no  part  of  the  appropria- 
tion of  l8Ki(M),0(K)  for  surveying  the  public  lands  in  1875  and  1876,  respectively,  was 
used  for  examinations  of  surveys. 

Congress  made  no  appropriation  for  examinations  of  the  public  surveys  during  the 
years  1877,  1878,  and  1879.  During  these  years  all  special  agents  for  examining  pnlv 
lic  surveys,  whether  appointed  by  the  Secretary  of  the  Interior  or  by  the  surveyors- 
general,  were  paid  from  the  annual  appropriation  of  $300,000  for  those  years  re- 
spectively. 

The  act  of  March  3,  187  J,  (20  Stats.,  392,)  making  appropriations  for  the  fiscal  year 
ending  June  30,  1880,  appropriates — 

"For  surveying  the  public  lands,  three  hundred  thousand  dollars,  to  be  available 
immediately  *  •  *.  Occasional  examinations  of  public  surveys  in  the  several 
surveying  districts,  in  order  to  test  the  accuracy  of  the  work  in  the  field,  in8i)ect 
mineral  deposits,  coal-fields,  timber  districts,  and  so  forth,  eight  thousand  dollars." 

For  the  fiscal  year  1H81  an  appropriation  of  ^,000  was  made  for  examinations  of 
the  public  surveys,  (21  Stats.,  273. )  Agents  appointed  by  either  the  Secretary  of  the 
Interior  or  the  surveyors-gen  oral  have  been  paid  for  the  fiscal  years  1880  and  1^?^1 
from  the  respective  appropriations  of  |^,000 ;  but  no  part  of  the  $300,000  appropri- 
ated for  surveying  the  public  lands  in  18H0  and  1881,  respectively,  has  been  used  for 
compensation  or  expense  of  ;igents  in  making  examinations  of  the  public  surveys. 

On  the  27th  May,  1880,  the  Commissioner  of  the  General  Laud  Office  asked  the  de- 
cision of  Hon.  A.  G.  Porter,  then  First  Comptroller,  whether  the  expenses  of  special 
jigeuts  appointed  to  investigate  alleged  depredationa  upon  the  public  timber  could 
properly  be  paid  from  the  appropriation  of  !^S,000  for  examination  of  survevs,  in^p^'- 
tion  of  timber  districts,  &c.,  in  the  act  of  June  30,  1880,  (20  Stats.,  392.)  'The  Fiwt 
Comptroller,  in  his  decision  of  June  3,  1880,  said: 

"It  seems  quite  clear  that  the  above  appropriation  is  intended  soMjf  for  the  pur- 
pose of  paying  the  expenses  of  making  the  *  occasional  examinations'  of  public  sur- 
veys mentioned  in  section  2223  of  the  Revised  Statutes." 
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The  expenditures  for  examinatioDS  have  beeu  as  follows : 


AppropriatLon. 


Year. 


I  

110,000  00 '     1875 

10,000  00 1876 

1877t 
1878 
1879 
1880 


300,000  00. 

3UO,000  00. 

8,000  00. 


For  agents  of 
survey  ors-geu  eral. 


For  agents  of  Sec-  ' 
retary  of  Interior. 


Total. 


$295  78 
3, 406  14 

8,058  16 

11,740  66  i 

4, 520  71 


$2,947  20 

2,573  24 

4, 455  09 
510  22 


$295  78 
6, 353  'M 

10,a31  40 

16, 195  75 

5, 030  93 


28,021  45 


10,485  75         38,507  20 


tNo  appropriation  and  no  assignment  from  $300,000. 


IN  THE  MATTER  OF  ASSIGNMENT  OF  AND  INTEEEST  ON 
JUDGMENT  AGAINST  THE  DISTRICT  OF  COLUMBU- 
OAMPBELL'S  CASE. 


1.  A  jodgment  against  the  District  of  Columbia  is  not  negotiable;  and  though  it  is, 

on  common-law  principles,  transferable  for  a  valuable  consideration,  the  act  of 
June  16,  1880,  (21  Stats.,  285,)  requires  payment  directly  to  the  judgment- 
creditor. 

2.  A  judgment  in  the  Court  of  Claims  against  the  District  of  Columbia,  is  not,  under 

that  act,  payable  until  the  time  for  appeal— namely,  ninety  days  after  the  ren- 
dition of  such  judgment — has  expired. 

3.  Such  judgment  does  not  bear  interest  by  force  of  the  general  interest-statute  of 

April  22,  1870,  (16  Stats.,  91,)  but  the  original  claim  on  which  it  is  founded 
does,  under  the  act  of  June  16,  1880,  bear  interest,  at  3.65  per  cent,  per  annum, 
during  the  ninety  days  allowed  for  appeal. 

4.  Such  judgments  are  payable  at  the  option  of  the  Treasurer  of  the  United  States 

as  ex-officio  Commissioner  of  the  Sinking-Fund,  either  in  rnoney  or  in  District  of 
Columbia  bonds  bearing  interest  at  the  rate  of  3.65  per  cent,  per  annum,  pay- 
able semi-annually.  But  the  amount  to  be  paid  is  the  amount  of  the  original 
daim  at  the  time  it  was  due  andpayahUy  with  interest  at  3.65  per  cent,  per  annum 
since  August  1,  1874,  to  the  expiration  of  ninety  days  from  the  date  of  the 
rendition  of  such  judgments  respectively. 

5.  The  mode  stated  by  which  payment  of  judgments  is  to  be  secured. 

April  25, 1881,  Peter  Campbell  presented  to  the  First  Comptroller  a 
copy  of  a  judgment,  as  follows: 

IN  THE  COURT  OF  CLAIMS. 

December  Term^  1880. 

Peter  Campbell  ) 

ts,  SNo.  311. 

The  District  of  Columbia.  ) 

At  a  Court  of  Claims  held  in  the  city  of  Washington  on  the  7th  day  of  April,  1881, 
judgment  was  ordered  to  be  entered  as  follows: 

The  court,  on  due  consideration  of  the  premises,  find  for  the  claimant,  and  do 
order,  adjudge,  and  decree  that  the  said  Peter  Campbell  do  have  and  recover  in  the 
manner  provided  by  the  act  of  June  16,  1880,  chapter  243,  the  sum  of  six  hundred 
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and  twenty-eight  dollars  and  twelve  cents,  ($628. 12^)  upon  debts  of  the  District  of 
Columbia  due  and  payable  August  the  1st,  A.  D.  lo74y  within  the  meaning  of  the 
sixth  section  of  the  said  act. 
A  true  transcript  of  record. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said  court  this 
12th  day  of  April,  1881. 

[L.  8.]  JOHN  RANDOLPH, 

AsBtBlant  Clerk  Court  of  Claim$, 
Attest : 

C.  D.  Drake,  C  J. 

Sam.  M.  Wilcox, 

Attorney  of  Record, 

The  claimant,  Campbell,  asks  "whether  snch  judgment  can  be 
assigned  so  that  the  assignee  may  collect  the  same,''  and  whether  there 
is  "any  provision  of  law  which  prevents  payment  upon  presentation*' 
of  a  certified  copy  of  the  judgment?    He  says: 

"  In  this  case  there  is  no  appeal  to  be  taken.  •  •  •  K  paid  in 
cash  at  on^Cy  the  District  will  save  ninety  days'  interest." 

May  4,  1881,  the  Treasurer  of  the  United  States  addressed  to  the 
Secretary  of  the  Treasury  a  letter,  saying: 

"As  the  District  of  Columbia  3.G5  bonds  are  now  at  a  premium,  it 
appears  to  be  to  the  advantage  of  the  District  to  pay  the  jmlgments 
of  the  Court  of  Claims  *  ♦  •  in  money;  and  I  have  the  honor  to 
advise  you  that  such  is  now  the  intention  of  the  Treasurer,  and  that 
upon  the  receipt  from  you  of  said  judgments,  payment  will  be  made  in 
money  in  satisfaction  thereof." 

The  letter  was  referred,  May  5,  by  the  Secretary  to  the  First  Comp- 
troller. 


Decision  by  William  Lawrence,  First  Comptroller: 

I. — ^The  judgment  referred  to  by  the  claimant,  though  not  technically 
Tugotiable,  is,  on  general  principles  of  common  law,  when  not  otherwise 
provided  by  statute,  sahible,  or  transferable  for  a  valuable  considera- 
tion. (Coates's  Executrix  vs.  Muse's  Administration  et  a!.,  1  Brock.,  555 ; 
Comegyst?*.  Vasse,  1  Pet.,  212.)  The  judgment  is  not  a  claim  against 
the  United  States.  It  is  not  payable  out  of  the  Treasury  of  the  United 
States  within  the  meaning  of  section  3477  of  the  Revised  Statutes. 
(Randolph's  case,  antey  19.)  It  is  to  be  paid  by  the  Treasurer  of  the 
United  States,  not  as  such  officer,  but  as  successor  to  the  Commissioners 
of  the  Sinking-Fund,  and  as  now  ex-officio  Commissioner  of  the  Sink- 
ing-Fund  of  the  District  of  Columbia.  (Acts  June  11,  1878,  20  Stats., 
107,  sec.  7 ;  June  16, 1880,  21  Stats.,  286,  sec.  6.)  The  assignment  is 
not  prohibited  by  section  3477  of  the  Revised  Statutes.  (Saflford's 
case,  1  Lawrence,  Compt.  Dec.,  287 ;  Gill's  case,  7  Ct.  Cls.,  522  5  s.  c, 
10  Id. J 156;  Lawrence  &  Crowell's  case,  8  Id.,  252;  Cavender's  case* 
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M,  281;  McKnigbt  vs.  U.  S,,  13  Id.^  292.)  As  a  general  rule,  the 
Treasurer,  as  ex  officio  Commissioner  of  the  Sinking-Fund,  can  only 
recognize  and  deal  with  the  legal  title  to  claims;  and  the  legal  title  to 
a  judgment  does  not  technically  pass  by  an  assignment.  On  common- 
law  principles,  claims  against  the  United  States  would  not  be  assigna- 
able.     (U.  S.  vs.  Robeson,  9  Pet.,  325.) 

The  act  of  June  16, 1880,  (21  Stat«.,  285,)  requires  the  Court  of  Claims 
to  recognize  the  rights  of  assignees  of  claims  against  the  District  under 
that  act,  but  makes  no  provision  as  to  assignees  of  judgments. 

On  the  contrary,  it  quite  clearly  requires  the  officers  of  the  Govern- 
ment to  deal  directly  with  and  make  payment  to  the  judgment-creditors 
respectively  in  person.    It  provides  that — 

Sec.  2.  All  such  claims  against  the  District  of  Columbia  shall,  in  the 
first  instance,  be  prosecuted  before  Ijhe  Court  of  Claims  by  the  con- 
tractor, his  personal  representatives,  or  his  assignee^  in  the  same  man- 
ner and  subject  to  the  same  rules,  so  far  as  applicable,  as  claims  against 
the  United  States  are  prosecuted  therein    •     •     •. 

Sec.  5.  If  no  appeal  be  t.aken  from  the  judgment  and  determinanon 
of  the  Court  of  Claims  in  cases  provided  for  in  this  act  within  the  term 
hmited  by  law  for  appealing  from  the  judgments  of  said  court,  and  in 
all  ca«es  of  final  judgments  by  the  Court  of  Claims,  or  on  appeal  by  the 
Supreme  Court  where  the  same  are  affirmed  in  favor  of  the  claimant^ 
the  sum  due  thereby  shall  he  paid^  as  hereinafter  provided^  by  the  Secre- 
tary of  the  Treasury :  Provided^  That  no  payment  shall  be  made  except 
upon  the  presentation  to  the  Secretary  of  the  Treasury  of  a  copy  of 
said  judgment  certified  by  the  clerk  of  the  Court  of  Claims,  and  signed 
by  the  chief  justice,  or,  in  his  absence,  by  the  presiding  judge  of  said 
court. 

Sec.  6.  The  Secretary  of  the  Treasury  is  hereby  authorized  to  de- 
mand of  the  Sinking-Fund  Commissioner  of  the  District  of  Columbia 
80  many  of  the  three-sixty-five  bonds  authorized  by  act  of  Congress 
approved  June  twentieth,  eighteen  hundred  and  seventy-four,  and  acts 
amendatory  thereof,  as  may  be  necessary  for  the  payment  of  the  judg- 
ments ;  and  said  Sinking-Fund  Commis-^ioner  is  hereby  directed  to  issue 
and  deliver  to  the  Secretary  of  the  Treasury  the  amount  of  three-sixty- 
five  bonds  required  to  satisfy  the  judgments;  which  bonds  shall  be  re- 
ceived by  said  claimants  at  par  in  payment  of  such  judgments,  and  shall 
bear  date  August  first,  eighteen  hundred  and  seventy-four     *     •     *. 

Sec.  7.  In  all  cases  prosecuted  under  the  provisions  of  this  act  it 
shall  bo  the  duty  of  the  claimant^  after  the  commencement  of  said 
actions,  to  prosecute  them  in  said  court  diligently  •  *  *.  The  Sec- 
retar>'  of  the  Treasury  shall  pay,  according  to  the  provisions  of  this  act, 
the  said  judgments  from  time  to  time  as  they  may  be  presented. 

The  act  of  March  3,  1881,  (21  Stats.,  466,)  requires  the  Sinking-Fund 
Commissioner  to  *^pay  the  said  judgments'^  in  money,  "instead  of  de- 
livering to  said  judgment  claimants^  the  bonds,  as  provided  in  the  act 
of  June  16,  1880.  This  requirement  contemplates  payment  directly  to 
the  claimant  in  the  judgment,  or,  of  course,  to  his  duly  authorized  at- 
H.  Ex.  Doc.  219 16 
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torney.  It  is  in  consonance  with  the  policy  of  sections  1778  and  3477 
of  the  Kevised  Statutes,  and  avoids  difficulties  in  deciding  to  whom 
payment  shall  be  made.  (Randolph's  case,  anfe,  19.)  Though  no  ques- 
tion as  to  a  claim  or  lien  of  attorney  of  record  in  a  judgment  is  involved 
in  the  present  case,  it  may  conduce  to  justice  and  obviate  difficulties 
to  have  such  questions  settled  before  the  presentation  of  the  judgment 
for  payment.    The  regulations  of  the  Department  provide  that — 

"  In  cases  certified  for  payment  by  the  Court  of  Claims,  •  •  • 
the  persons  certified  by  said  court  *  •  •  as  the  attorneys  of  record 
shall  be  regarded  as  such  by  this  Department,  and  be  entitled  to  receive 
the  drafts  in  such  cases." 

This  provision  refers  only  to  judgments  against  the  United  States, 
As  a  matter  of  strict  law,  neither  the  Secretary  of  the  Treasury  nor  the 
Commissioner  of  the  Sinking- Fund  can  be  required  to  provi'le  for  the 
payment  of  fees  due  attorneys  of  record.  The  relations  of  such  attor- 
neys to  the  Government  are  so  fully  considered  in  Di  Cesnola's  case, 
McAllister's  case,  and  Cliffs  case,  ante,  161, 172,  and  196,  respectively, 
that  it  will  not  be  necessary  to  enter  upon  any  further  discussion  ot 
them  in  this  case.  The  rules  and  principles  stated  in  those  cases  will 
be  adhered  to. 

II. — The  judgment  in  favor  of  Campbell  cannot  be  paid  until  after 
ninety  days  from  lis  date.  The  act  of  June  16,  1880,  (sec.  5,)  author- 
izes payment,  "if  no  appeal  be  taken,  •  •  •  within  the  term  lim- 
ited by  law,"  which  term  is  ninety  days.  (Rev.  Stats.,  707,  708.)  No 
officer  of  the  United  States  can  make  a  promise  or  give  an  assurance, 
which  can  be  obligatory,  that  no  appeal  will  be  taken.  (Andrae  vs. 
Redfield,  12  Blatch.  C.  C,  417;  s.  c,  nom.  Andreae  vs.  Redfield,  98  U. 
S.,  225.)  Reasons  requiring  an  appeal,  which  could  not  have  been  pre- 
viously known,  may  be  ascertained  on  the  last  of  the  ninety  days. 

The  judgment  does  not  bear  interest  at  6  per  centum  per  annum 
during  the  ninety  days  allowed  for  appeal,  nor  for  any  time,  by  force 
of  the  general  interest-statute  of  April  22,  1870,  (16  Stats.,  91,)  or  any 
other  law.  Interest  accrues  only  by  force  of  a  statute,  or  contract,  or 
usage  creating  an  implied  contract..  There  is  no  contract  or  usage 
which  gives  interest  on  this  judgment,  and  the  general  interest-statute* 
does  not  apply  to  it,  because  the  subject  of  interest  is  regulated  by  the 
act  of  June  16, 1880.  (Stephani's  case,  1  Lawrence,  Compt.  Dec.,  35; 
Richey's  case,  Id.^  86-,  Gordon  vs.  TJ.  S.,  7  Wall.,  188;  U,  S.  vs.  Sher- 
man,  98  U.  S.,  567.) 

Interest  is  given  generally  as  damages  for  a  wrongful  refusal  to  pay 
money  due.    There  is  no  wrongful  refusal  here.    The  mode  of  paying 
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principal  and  interest,  the  rate  of  the  latter,  and  time  during  which  it 
runs,  will  be  stated  hereafter. 

in. — ^The  judgments  under  the  act  of  June  16, 1880,  always  show  the 
amount  of  the  original  claim  at  the  time  At  ws^  "due  and  payable ;'' 
and  only  that  amount,  with  interest  at  the  rate  of  3.65  per  cent,  from 
August  1,  1874,  will  be  paid.  The  act  of  1880  (21  SUts.,  286)  requires 
payment  of  judgments  in  3.05  bonds  of  the  District,  which  bonds 
shall  bear  date  August  1,  1874,  and  the  coupons  of  which  shall  be 
detached  therefrom  from  that  date  *'to  the  day  upon  which  •  •  • 
[the]  claims  were  due  and  payable."  Thus,  if  a  party  had  an  original 
claim  "due  and  payable''  August  1,  1875,  for  $1,000,  on  which  he 
recovered  judgment  August  1,  1880,  he  would  be,  under  the  act  of 
June  16,  1880,  entitled  to  receive  a  District  bond  for  $1,000,  with 
coupons  for  interest  from  August  1,  1875.  This  would  place  such 
creditor  exactly  on  the  same  footing  with  others  who  had  previously 
received  3.65  District  bonds  in  payment  of  claims.  This  whole  sub- 
ject has  been  elsewhere  considered.  ( Richey's  case,  1  Lawrence,  Compt. 
Dec.,  100.) 

The  District  appropriation  act  of  March  3,  1881,  provides — 

"That  the  Treasurer  of  the  United  States,  as  ex-officio  Sinking-Fund 
Commissioner,  is  hereby  authorized,  whenever  in  his  opinion  it  will  be 
more  advantageous  for  the  interest  of  the  District  of  Columbia  to  do 
so,  to  sell  the  bonds  authorized  to  be  issued  under  the  provisions  of  the 
sixth  section  of  the  act  of  the  Congress  of  the  United  States  entitled 
*  An  act  to  provide  for  the  settlement  of  all  outstanding  claims  against 
the  District  of  Columbia,  and  conferring  jurisdiction  on  the  Court  of 
Claims  to  hear  the  same,  and  for  other  purposes,'  approved  June  six- 
teenth, eighteen  hundred  and  eighty,  for  the  satisfaction  of  the  judg- 
ments which  may  be  rendered  by  said  Court  of  Claims  under  the  pro- 
visions of  said  act,  and  pay  the  said  judgments  from  the  proceeds  of  said 
sales,  instead  of  delivering  to  ssiUl  judgment  claimants  the  said  bonds  as 
provided  for  in  said  act."    (21  Stats.,  466.) 

This  does  not  repeal  the  provision  of  the  act  of  June  16,  1880,  fixing 
the  right  of  claimants  to  recover  judgments,  or  the  amount  or  interest 
to  be  paid  them.  It  is  not  qi^ad  hoc  a  repealing  act.  It  gives  the 
Treasurer,  in  his  capacity  as  ex-officio  Sinking-Fund  Commissioner,  the 
right  to  sell  3.65  District  bonds  now  at  a  premium,  and  thus  save  the 
premium  to  the  District  of  Columbia  and  the  United  States. 

On  general  principles,  judgment-creditors  are  not  entitled  to  any  in- 
terest during  the  ninety  days  allowed  for  appeal,  nor  thereafter  for  the 
time  required  to  audit  the  judgments.  The  act  of  1880,  however,  shows 
a  clear  purpose  to  place  judgment-creditors  on  the  same  footing  with 
other  claimants  who  were  paid  in  District  bonds;  and  if  no  change  had 
been  made  by  the  act  of  March  3, 1881,  judgment-creditors  would  have 
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been  paid  in  District  bonds  bearing  3.65  per  cent,  interest  covering  the 
ninety  days  and  the  further  time  required  to  audit  the  judgments.  The 
act  of  1881  so  far  changes  the  mode  of  payment  as  to  authorize  the 
Treasurer  to  satisfy  the  judgments  of  the  Court  of  Claims  either  in  money 
or  in  bonds.  If  the  Sinking-Fund  Commissioner  shall  make  payment  in 
&ond«,  judgmen^creditor8  will  receive  interest  continuously  from  August 
1,  1874,  or  for  the  time  since  the  date  that  their  claims  became  due,  at 
the  rate  of  3.65  per  cent,  per  annum ;  if  in  money,  they  will  receive  in- 
terest, at  the  same  rate,  to  the  expiration  of  ninety  days  from  the  date  of 
the  rendition  of  judgment.  The  Government  cannot  be  required  to  keep 
money  awaiting  the  presentation  of  judgments  for  payment  beyond  this 
period.  If  judgment-creditors  delay  the  presentation,  the  fault  and  the 
loss  of  interest  will  be  theirs.  Judgment-creditors  who  may  be  paid  in 
money  are  thus  placed  in  the  same  condition,  substantially,  as  if  paid  in 
bonds.  It  is  not  to  be  supposed  that  Congress  intended  by  the  act  of 
1881  to  put  them  in  a  worse  position  as  regards  interest  than  if  t>aid 
in  bonds. 

IV.— The  mode  of  securing  payment  is  not  difficult.  If  the  original 
act  of  June  16,  1880,  had  continued  unchanged,  and  been  literally  in- 
terpreted, it  would  have  required  the  Secretary  of  the  Treasury  to 
demand  3.65  bonds  of  the  ex-offieio  Commissioner  of  tlie  Sinking-Fund, 
and  therewith  to  pay  the  judgments.  In  practice  they  would  probably 
have  been  paid  by  the  Commissioner.  Tlie  act  of  March  3,  1881,  au- 
thorizes the  ex-officio  Commissioner  of  the  Sinking-Fund  to  sell  the 
bonds,  and,  having  done  so,  requires  him  to  "pay  the  said  judgments 
from  the  proceeds  of  said  sales,  instead  of  delivering  to  said  judgtnent 
claimants  the  said  bonds  as  provided  for  in  said  act"  of  June  16,  1880. 

Certified  copies  of  judgments  are  to  be  presented  to  the  Secretary  of 
the  Treasury,  by  whom  they  msLy  be  submitted  for  approval  directly 
to  the  First  Conqitroller.  The  latter  will,  after  approval,  refer  them 
to  the  Treasurer,  as  ex  officio  Commissioner  of  the  Sinking-Fund,  for 
payment;  and,  with  proper  evidence  of  payment,  such  copies  will  be- 
come legal  vouchers.  They  may  also  be  referred  by  the  Secretary  to 
the  First  Auditor,  on  who^o  statement  a  balance  may  be  certified  by 
the  First  Comptroller.     (Randolph's  case,  antCj  12.) 

If  this  course  be  pursued,  the  Auditor's  stjitement,  the  Comptroller'i^ 
certificate,  and  the  warrant  should  be  so  changed  from  the  usual  form 
as  to  show  that  payment  is  to  be  made  by  the  Treasurer  as  ex-offieio 
Commissioner  of  the  Sinking-Fund,  by  virtue  of  the  acts  aforesaid. 
There  is  no  statute  specifically  requiring  this.    The  whole  mode  of  pro- 
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cedure  is  subject  to  such  regulations  as  the  Secretary  of  the  Treasury 
may  make. 

The  claimant  is  advised  that  by  law  the  judgment  must  be  paid 
directly  to  the  judgment-creditor;  that  it  is  payable,  at  the  option  of 
the  Treasurer  of  the  United  States,  as  ex-officio  Sinking-Fuud  Com- 
missioner, either  in  money  or  in  3.65  District  of  Columbia  bonds  bear- 
*ing  date  August  1,  1874,  with  coupons  detached  therefrom  from  that 
date  "to  the  day  upon  which''  the  claim  was  "due  and  payable;" 
and  that  the  judgment  Is  not  payable  until  the  expiration  of  the  ninety 
days  allowed  for  appeal. 

Teeasuby  Department, 

First  Comptrollef^s  Office,  May  6,  1881. 


IN  THE  MATTER  OF  APPROPRIATION  FOR  REIMBURSE- 
MENT OF  LOSSES  SUSTAINED  BY  THE  OSAGE  INDIANS - 
OSAGE-INDIAN  CASE. 


1.  "Pennanent  specific  appropriations"  are  exempted  from  the  operation  of  the 

act  of  June  20,  1874,  (18  Stats.,  110,  sec.  5,)  directing  the  Secretary  of  the 
Treasury  to  '^  cause  all  unexpended  balances  of  appropriations  which  shall 
have  remained  upon  the  books  of  the  Treasury  for  two  fiscal  years  to  be  car- 
ried to  the  surplus  fund  and  covered  into  the  Treasury." 

2.  The  provision  in  the  Indian  appropriation  act  of  March  3,  1877,  (19  Stats.,  292,) 

which  appropriates  $5,000  "to  reimburse  the  Osage  Indians  for  losses  sus- 
tained, and  in  accordance  with  pledges  by  their  agents,"  is  a,  permanent  specific 
appropriation, 

3.  Construction  given  to  the  act  of  June  20,  1874 ;  and  definition  of  permanent 

appropriations  and  permanent  sjiecific  appropriations. 

4.  When  a  contract  has  been  made  during  a  fiscal  year  for  supplies  or  services  under 

an  annual  appropriation  act  which  contemplates  a  continuous  performance 
during  and  after  the  year,  the  money  so  appropriated  may  be  applied  in  ful- 
filling such  contract  for  two  years  after  such  fiscal  year. 

5.  But  when  an  annual  appropriation  act  appropriates  money  distinctively  for 

services  or  supplies  for  a  fiscal  year,  such  money  cannot  be  applied  in  paying 
for  services  rendered  or  supplies  furnished  after  the  expiration  of  the  year. 

*'Au  act  making  appropriations  for  the  current  and  contingent  ex- 
penses of  the  Indian  Department,  and  for  fulfilling  treaty  stipulations 
with  various  Indian  tribes,  for  the  year  ending  June  thirtieth,  eighteen 
hundred  and  seventy-eight,  and  for  other  purposes,''  approved  March 
3, 1877,  (19  Stats.,  271,)  provides— 

"That  the  following  sums  be,  and  they  are  hereby,  appropriated, 
ont  of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
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purpose  of  paying  the  current  and  contingent  expenses  of  the  Indian 
Department,  and  fulfilling  treaty  stipulations  with  the  various  Indian 
tribes,  namely:'' 

The  act  then  makes  numerous  appropriations;  and,  under  the  head 
of  "Miscellaneous,"  makes  an  appropriation  (p.  292)  "To  reimburse 
the  Osage  Indians  for  losses  sustained,  and  in  accordance  with  pledges 
by  their  agents,  five  thousand  dollars.'' 

The  question  whether  a  portion  of  this  appropriation,  which  has 
remained  upon  the  books  of  the  Treasury  Department  for  more  than 
two  fiscal  years,  should  be  carried  to  the  surplus  fund  and  covered  into 
the  Treasury  under  the  act  of  June  20,  1874,  (18  Stats.,  110,  sec.  5,)  is 
submitted  for  the  decision  of  the  First  Comptroller. 


Decision  by  William  Lawrence,  First  Comptroller: 

Section  5  of  the  act  of  June  20,  1874,  (18  Stats.,  110,)  provides  that 
from  and  after  July  1, 1874,  "the  Secretary  of  the  Treasury  shall  cause 
all  unexpended  balances  of  appropriations  which  shall  have  remained 
upon  the  books  of  the  Treasury  for  two  fiscal  years  to  be  carried  to  the 
surplus  fund  and  covered  into  the  Treasury j"  but  it  exempts  from  the 
application  of  this  jiro vision  "permanent  specific  appropriations,"  and 
others;  and  these  "shall  continue  available  until  otherwise  ordered  by 
Congress." 

The  question  presented  for  determination  is,  whether  the  appropria- 
tion of  $5,000  for  the  reimbursement  of  the  losses  sustained  by  the 
Osage  Indians  (19  Stats., 292)  constitutes  a  "permanent  specific  appro- 
priation." * 

A  permanent  appropriation  has  been  defined  as  on^  made  "for  an  . 
unlimited  period."  (13  Op.  Att.-Gen.,  292.)  A  "permanent  specific 
appropriation"  is  one  which  requires  the  money  payable  by  virtue  of 
it  to  be  applied  to  an  object  specifically  pointed  out  by  law^  and  which 
may  be  so  applied  at  any  time  in  the  future^  and  not  merely  for  the  ser- 
vice of  the  current  fiscal  year.  It  exists  when  the  act  of  Congress 
which  made  it  points  out  the  purpose  to  which  it  applies,  and  shows 
that  it  was  intended  to  be  used  in  the  fiiture,  without  limit  as  to  time. 
If  the  object  to  which  it  is  to  be  applied  has  no  reference  to  or  connec- 
tion with  the  service  of  any  particular  year,  the  appropriation  may  be 
construed  as  permanent,  whei^e  such  intention  is  apparent  in  the  act 
making  it.  If  it  be  for  the  discharge  of  an  existing  obligation  having 
no  connection  with  the  service  of  the  current  year,  and  not  in  part  dis- 
charge of  a  continuous  service,  it  may  reasonably  be  supposed  that 
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Congress  intended  the  liability  to  be  paid  without  reference  to  time. 
(Wood's  case,  1  Lawrence,  Compt.  Dec.,  5;  Police  case.  Id.,  57,  72;  Ca- 
nal case,  Id.y  141;  Ashton's  case,  Id.j  168.  Opinions  of  the  Attorueys- 
G^neral:  Grundy,  February  14,  1839,  3  Op.,  415;  Legar^,  March  15, 
1843,  4  Op.,  148;  Cushing,  October  9,  1854,  November  2,  1854,  7  Op., 
3,  15;  Akerman,  July  27,  1870,  13  Op.,  289;  Williams,  July  13,  1872, 
14  Op.,  58.  Rev.  Stats.,  3679,  3681,  3685,  3690,  3691,  3732.)  Judging 
by  the  tests  stated  and  the  authorities  cited,  the  appropriation  for  the 
Osages  is  a  permanent  specific  appropriation. 

There  is  a  class  of  appropriations  denominated  annualy  which  are  of 
a  oontintious  nature;  or,  rather,  where  the  supplies  or  services  appro- 
priated for  have  a  future  continuing  value  and  purpose,  and  a  contract 
is  made  in  the  fiscal  year  for  which  the  appropriation  is  made,  the  con- 
tract may  be  extended  even  after  that  year,  and  the  supplies  or  services 
furnished  or  rendered  in  pursuance  thereof  may  be  paid  for  at  any  time 
within  the  two  years  limited  by  the  act  of  June  20, 1874,  (18  Stats., 
110,)  after  such  fiscal  year.  These  are  distinguishable  from  permanent 
specific  appropriations.  (Arsenal  case,  1  Lawrence,  Compt.  Dec,  147 ; 
Richardson's  case,  M,  357;  7  Op.,  1,  15;  13  Op.,  291;  act  June  20, 1874, 
18  Stats.,  110,  sec.  5,  modified  by  act  March  3,  1875;  Id.j  418,  sec.  5; 
Rev.  Stats.,  ubi  supra.) 

If,  e.  g.j  an  annual  appropriation  be  made  to  purchase  books  for  the 
use  of  a  court,  or  supplies  for  a  continuous  service — as,  materials  for 
engraving  and  printing — and  it  is  clear  that  Congress  contemplated 
their  use  for  subsequent  years,  the  principles  stated  will  apply.  But 
where  services  or  supplies  are,  by  the  terms  of  an  appropriation  act, 
distinctively  for  a  current  fiscal  year,  no  continuous  operation  can  be 
given  to  the  act,  except  to  pay  after  the  year  for  services  rendered  and 
completed,  or  supplies  furnished,  during  and  for  the  year.  (Wood's 
case,  1  Lawrence,  Compt.  Dec,  1 ;  James's  case,  Jd.,  380.) 

The  money  to  reimburse  the  Osage  Indians  for  losses  sustained,  as 
appropriated  by  the  act  of  March  3,  1877,  which  remains  unexpended, 
is  not  to  be  carried  to  the  surplus  fund  or  covered  into  the  Treasurj\ 

Tebasuby  Department, 

First  Comptroller's  Office,  May  7,  1881. 
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IN  THE  MATTEE  OF  THE  POWER  OF  SURVIVOR  OF  THREE 
TRUSTEES  TO  ASSIGN  A  GOVERNMENT  BOND  FOR  OON- 
TINUANOE.-BOND-ASSIGNMENT  CASE. 


1.  When  a  Government  bond  is  inscribed  in  the  name  of  three  trustees,  and  the 

nature  of  the  trust  is  not  shown ;  one  trustee  dies  and  another  resigns ;  the  sole 
remaining  trustee  has  power  to  assign  the  bond  for  continuance  to  the  Secretary 
of  the  Treasury,  or  otherwise  execute  the  trust. 

2.  Where  trustees  hold  the  legal  estate  in  such  bond,  and  so  an  authority  coupled 

with  an  interest  and  also  with  a  trust,  the  right  to  execute  the  trust  survives 
the  death  or  resignation  of  one  or  more  of  the  trustees. 

United  States  registered  bond  No.  7154,  for  $5,000,  issned  under  the 
acts  of  July  17  and  August  5,  1861,  (12  Stats.,  259,  313,)  redeemable 
after  June  30,  1881,  and  inscribed  in  the  names  of  *<  Charles  A.  Sweet, 
James  S.  Putnam,  George  F.  Putnam,  trustees,^  has  been  assigned  by 
George  F.  Putnam,  one  of  said  trustees,  to  the  Secretary  of  the 
Treasury,  for  continuance  under  Department  circular  No.  42,  of  April 
11,  1881.  ( Vide  circular,  ant€y  219.)  James  S.  Putnam  is  deceased,  and 
Charles  A.  Sweet  has  resigned  the  trust.  No  purpose  of  the  trust  is 
shown. 

The  question  whether  the  assignment  by  George  F.  Putnam  alone  is 
valid  for  the  purpose  indicated,  has  been  referred  to  this  ofl&ce  by  the 
Secretary  of  the  Treasury. 


Decision  by  William  Lawrence,  First  Comptroller : 

In  this  case  the  trustees  held  the  legal  estate  in  the  bond,  and  so  had 
an  authority  coupled  with  an  interest  and  also  with  a  trust.  In  such 
circumstances,  the  authority  to  execute  the  trust  does  not  fail  upon  the 
death  of  one  or  two  of  the  trustees.  (Berrien,  Attorney-General,  Novem- 
ber 19, 1830,  2  Op.,  397 ;  6  U.  S.  Stats.,  428,  Chap.  CX V.)  In  the  Bond- 
Continuance  case,  anie^  218,  the  leading  authorities  on  this  question  are 
collected ;  and,  for  a  fuller  exposition  than  is  here  deemed  nece-ssary, 
reference  may  be  had  to  that  case.  (See,  also,  Hannah,  ad.,  vs.  Carring- 
ton  et  al,  18  Ark.,  104 ;  Taylor  vs.  Beuham,  5  How.,  233 ;  Hill,  Trustees, 
Am.  ed.,  303,  580 ;  Re  Marlborough  School,  13  Law  Journ.,  N.  8.,  Chanc, 
2;  7  Jur.,  1047.) 

In  the  case  of  Doe,  dem.  Read  vs.  Goodwin,  (1  Dowling  &  R.,  259,) 
analogous  in  principle  to  the  present  case,  Mr.  Justice  Best  stated  the 
law  to  be  that,  where  the  authority  to  convey  is  vested  in  trustees,  the 
original  number  of  the  trustees  does  not  affect  the  exercise  of  the 
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authority  by  the  survivors,  and  added:  "Whether  it  is  proper  that 
the  number  of  trustees  should  be  filled  up,  may  depend  upon  circum- 
stances. •  •  •  The  number  of  trustees  cannot  affect  the  right  to 
convey,  and,  these  persons  having  the  property  vested  in  them,  they 
may  convey  it  as  they  think  proper.''  In  Stewart  vs,  Pettus,  (10  Mo., 
755,)  the  court  says:  "In  the  case  of  joint  trustees,  the  trust  survives 
on  the  death  of  one  of  them.  The  distinction  is  between  mere  powers 
uncoupled  with  an  interest  and  trusts.  Joint  powers,  in  matters  of 
mere  private  concern,  are  extinguished  by  the  death  of  one  of  the  per- 
sons intrusted  with  it;  not  so  in  the  case  of  trusts;  they  survive  to 
the  survivor.''  (1  Thos.'  Coke,  739.)  In  Parsons  vs.  Boyd,  (20  Ala.,  N. 
s.,  118,)  Dargan,  C.  J.,  delivering  the  opinion  of  the  court,  says:  "It 
is  a  well-settle<l  principle  of  law,  that  if  a  iK)wer,  coupled  with  a  trust, 
be  given  to  two  or  more,  it  may  be  executed  by  one  who  has  survived 
the  others."  (Hawkins  vs.  May,  12  Ala.,  673;  Jackson  vs.  Burtis,  14 
Johns.,  398;  Franklin  vs.  Osgood,  Id.^  553.)  In  the  case  of  Bergen  vs. 
Bennett,  (1  Gaines'  Cases  in  Error,  16,)  Chancellor  Kent,  for  the  court, 
said:  "A  trust  will  survive,  though  no  ways  beneficial  to  the  trustee. 
It  is  the  possession  of  the  legal  estate,  or  a  right  in  the  subject,  over 
which  the  power  is  to  be  exercised,  that  makes  the  interest  *  •  •  •  and 
where  an  executor,  guardian,  or  other  trustee  is  invested  with  the  rents 
and  profits  of  lands  for  the  sale  or  use  of  another,  it  is  still  an  authority 
coupled  with  an  interest,  and  survives."  (Osgood  vs.  Franklin,  2  Johns. 
Ch.,  20, 21 ;  Eyre  vs.  Countess  of  Shaftsbury,  2  P.  Wms.,  121 ;  Adams  vs. 
Buckland,  2  Vern.,  514;  Hudson  vs.  Hudson,  Cas.  temp.  Talbot,  127; 
Lessee  of  Zebach  vs.  Smith,  3  Binn.,  73;  Peter t?«.  Beverly,  10  Pet.,  565; 
Shortz  vs.  Unangst,  3  Watts  &  S.,  55;  Co.  Litt.,  113a;  Warburton  vs. 
Sandys,  14  Sim.,  631,  632;  Watson  vs.  Pearson,  2  EJxch.,  594;  Jones 
rs.  Price,  11  Sim.,  569;  Att'y-Gen'l  vs.  Bp.  of  Litchfield,  5  Ves.,  831; 
Att'y-Gen'l  vs.  Cuming,  2  Younge  &  C,  153;  Slater  vs.  Wheeler, 
9  Sim.,  157;  Att'y-Gen'l  vs.  Glegg,  Amb.,  585;  Att'y-Gen'l  vs.  Floyer, 
2  Vern.,  748;  Clay  &  Craig  vs.  Hart,  7  Dana,  8;  In  the  matter  of 
Stevenson,  3  Paige,  Chan.,  420;  King  vs.  Donnelly,  5  Id.,  46;  Adams 
rs.  Taunton,  5  Madd.,  435.)  Wlien  there  are  several  trustees,  and 
one  disclaims  and  refuses  to  enter  on  the  trust,  the  remaining  trustees 
have  authority  to  execute  the  trust.  (1  Perry,  Trusts,  2d  ed.,  sec.  273; 
Townsori  ?%  Tickell,  3  Barn.  &  Aid.,  39;  Ratcliflfe  vs.  Sangston,  18  Md., 
.*W9;  Webster  vs.  Vandeventer,  6  Gray,  429;  Trask  vs.  Donoghue,  1 
Aik.  Vt,,  373;  Matter  of  Grossman,  20  How.  N.  Y.  Prac.,  354;  Jones 
vs.  Maflfet,  5  Serg.  &  R.,  523.) 
The  Gk)vemment  is  not  bound  in  such  a  case  as  this  to  inquire  into 
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the  character  of  the  trust,  which  the  trustees  may  not  desire  to  disclose. 
(Kliiik's  case,  1  Lawrence,  Compt.  Dec,  247.) 

George  F.  Putnam  is  competent  to  make  a  valid  assignment  of  the 
bond  to  the  Secretary  of  the  Treasury  for  a  continuance  thereof  under 
the  conditions  of  Department  circular  No.  42. 

Treasury  Department, 

First  Comptroller's  Office^  May  9.  1881. 


m  THE  MATTER  OF  LIABILITY  FOR  COSTS  AND  EXPENSES 
IN  CRIMINAL  CASES  REMOVED  FOR  TRIAL  FROM  STATE 
TO  NATIONAL  COURTS -THOMPSON'S  CASE. 


1.  A  soldier  in  the  armies  of  the  United  States  is  "in  time  of  war,  insarrection,  or 

rebellion,'^  subject  only  to  the  jurisdiction  of  a  general  court-martial,  as  provided 
in  article  58  of  the  rules  for  the  government  of  the  armies  of  the  United  States. 

2.  When  a  soldier  is,  in  time  of  peace,  accused  of  a  capital  crime,  or  any  offence  against 

the  person  or  property  of  a  citizen  of  any  of  the  United  States,  which  is  punish- 
able by  the  law  of  the  land,  article  59,  of  the  rules  referred  to,  provides  that  he 
be  delivered  over  to  the  civil  authority  for  trial;  after  which,  the  Unit-ed  States 
is  not  required  to  defray  any  of  the  expenses  incident  to  the  prosecution,  beyond 
such  as  may  have  been  necessarily  incurred  by  the  military  anthorities  in  deliv- 
ering the  accused  to  a  civil  magistrate,  or  in  aiding  the  officers  of  justice  to 
arrest  him. 

3.  But  where  the  offence  charged  was  committed  in  the  execution  of  a  military  duty, 

there  is  an  implied  obligation  on  the  part  of  the  United  States  to  defend  the 
accused,  and  to  defray  all  proper  expenses  incident  to  his  trial,  if  he  asks  the 
Government  to  defend  him.    This  obligation  has  l>een  recognized  by  Congress. 

4.  Section  299  of  the  Revised  Statutes  authorizes  district  attorneys  to  make  defence 

in  the  State  or  United  States  courts,  as  the  case  may  be:  (I.)  When  the  United 
Stat<^8  is  interested,  but  is  not  a  party  of  record.  (2.)  When  cases  are  insti- 
tuted against  the  officers  of  the  United  States,  or  their  deputies,  or  duly  appointed 
agents,  for  acts  committed  or  omitted  or  suffered  by  them  in  the  lawful  dis- 
charge of  their  duties. 

5.  When  a  party  is  indicted  for  crime,  or  a  criminal  information  is  filed  against  him, 

in  a  State  court,  and  the  cause  is  removed  for  trial  into  a  circuit  court  of  the 
United  States,  the  fees  of  witnesses  subpoenaed,  under  the  provisions  of  scsction 
878  of  the  Revised  Statutes,  for  the  defence,  together  with  those  for  the  issue 
and  service  of  subpoenas  on  such  witnesses,  are  to  be  paid  by  the  United  States. 
The  State  is  alone  responsible,  in  such  case,  for  the  costs  and  expenses  of  the 
prosecution. 

The  marshal  of  the  United  States  for  the  district  of  West  Virginia 
has  submitted  for  decision  to  the  First  Comptroller  the  question 
whether,  when  a  party  is  indicted  in  a  State  court  for  crime,  and  the 
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trial  is  removed  to  a  circuit  court  of  the  United  States,  the  fees  of  the 
defendant's  witnesses,  and  of  the  marshal  for  summoning  them,  are  to 
be  paid  by  the  United  States. 

The  question  relates  to  the  case  of  the  State  of  West  Virginia  vs. 
Isaac  Thompson,  which  was  removed  from  the  State  court  into  the  cir- 
cuit court  of  the  United  States  for  the  district  of  West  Virginia^ 
Thompson  was  under  indictment  for  murder,  found  against  him  in  1878. 

On  the  11th  of  February,  1879,  the  following  order  was  made  by  the 
circuit  court: 

"State  of  West  Virginia  i  ^  ^„  Indictment  for  Murder  removed 
Isaac  Thompson.  S  from  Mariot  Gounty,W.ra. 

"  This  day  came  the  district  attorney  of  the  United  States,  as  well  as 
the  defendant  by  his  counsel,  A.  J.  Boreman,  Esq.,  (the  defendant  not 
being  present,)  and  on  motion  of  the  said  A.  J.  Boreman,  it  is  ordered^ 
that  the  witnesses  mentioned  in  the  affidavit  filed  by  the  defendant  in 
this  cause  at  a  former  term  be  summoned  by  the  marshal  of  this  court 
at  the  costs  of  the  United  States,  to  appear  before  this  court  at  a  trial 
to  be  had  on  the  25th  day  of  this  month." 

It  appears,  from  the  statement  of  the  case  submitted,  that  the  homi^ 
cide  charged  against  Thompson  was  committed  during  the  late  rebellion, 
while  he  was  engaged  in  the  lawful  discharge  of  his  military  duty  as  a 
soldier  of  the  armies  of  the  United  States. 


DgCL^ioN  BY  W1LLIA.M  Lawrence,  First  Comptroller: 

There  is  no  provision  in  the  Revised  Statutes  of  the  United  States 
for  the  removal  of  a  criminal  prosecution  in  such  a  case  as  that  of  Isaac 
Thompson  from  the  State  to  the  National  courts.  Section  641  author- 
izes the  removal  of  criminal  prosecutions  commenced  in  a  State  court 
*'  for  any  cause  whatsoever,  against  any  person  who  is  denied  or  cannot 
enforce,  in  the  judicial  tribunals  of  the  State,  or  in  the  part  of  the 
State  where  such  •  •  •  prosecution  is  pending,  any  right  secured 
to  him,  by  any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,  •  •  •  or  against  any  officer,  ci\'il  or  military,  or  other 
person,  for  any  arrest  or  imprisonment  or  other  trespasses  or  wrongs^ 
made  or  committed  by  virtue  of  or  under  color  of  authority  derived  from 
any  law  providing  for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any 
ad  on  the  ground  that  it  would  be  inconsistent  with  such  lawP  Section 
643  authorizes  the  removal  of  criminal  prosecutions  commenced  in 
State  courts  against  revenue  officers  or  persons  acting  under  or  by  their 
authority,  on  account  of  any  act  done  under  colo*'  of  offi>ce  or  of  any  rev- 
tnu/e  law,  or  against  any  officer  of  the  United  States,  or  other  person^ 
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on  account  of  any  act  done  under  the  provisions  of  Titl^  XXVI  of  the 
Revised  Statutes,  "The  Electivk  Franchise,"  or  ^^on  account  of 
any  rights  title  or  authority  claimed  by  such  officer  or  other  person  under 
any  of  the  said  provisions.^  Neither  of  these  sections  applies  to  the 
case  presented. 

Section  5  of  the  act  of  March  3,  1863,  (12  Stat«.,  756,;  as  amended  by 
the  act  of  May  11,  1866,  (14  Stats.,  46,)  provided  for  the  removal  of 
criminal  prosecutions  commenced  in  State  courts  against  officers,  sol- 
diers, and  other  persons,  for  acts  done  during  the  rebellion  u^der  mili- 
tary authority.  No  part  of  the  act  of  1^63  appears  to  have  been  incor- 
porated in  the  Revised  Statutes.  It  is  therefore  presumed  to  be  still 
in  full  force,  and  to  have  been  the  authority  relied  on  for  the  removal 
of  the  case  under  consideration.* 

Isaac  Thompson,  who  is  charged  with  the  crime,  was,  at  the  time  of 
the  commission  of  the  homicide,  a  soldier  in  the  armies  of  the  United 
States;  and,  being  such,  was,  "in  time  of  war,  insurrection,  or  rebel- 
lion," subject  only  to  the  jurisdiction  of  a  general  court-martial,  as  pro- 
vided in  article  5S  of  the  rules  for  the  government  of  the  armies  of  the 
United  States.  (Rev.  Stilts.,  sec.  1342,  p.  2^5.)  In  case  of  trial  by 
court-martial,  the  United  States  would  defray  all  expenses  incident  to 
it.  When  a  soldier  is,  in  time  of  peace,  acxjused  of  a  capital  crime,  or 
any  oifence  against  the  person  or  i)roperty  of  a  citizen  of  any  of  the 
United  States,  which  is  punishable  by  the  law  of  the  land,  article  59, 
of  the  niles  referred  to,  requires  that  he  be  delivered  over  to  the  civil 
authority  for  trial ;  after  which,  the  United  States  is  not  required  to 
defray  any  of  the  expenses  incident  to  the  prosecution,  beyond  such  Jis 
may  have  been  necessai'ily  incurred  by  the  military  authorities  in  de- 
livering the  accused  to  a  civil  magistrate,  or  in  aiding  the  officers  of 
justice  to  arrest  him.  (Steiner's  ctisft,  6  Op.  Att.-Geu.,  413;  Ex  parte 
McRoberts,  16  Iowa,  600,  Ai)p.)  But  where  the  offence  charged  was 
committed  in  the  execution  of  a  military  duty,  there  is  an  implied  obli- 
gation on  the  iiart  of  the  United  States  to  defend  the  accused,  and  to 
defray  all  proper  expenses  incident  to  his  trial,  if  he  asks  the  Govern- 
ment to  defend  him.  This  obligation  has  been  recognized  by  Congress. 
Section  299  of  the  Revised  Statutes  authorizes  district  attorneys  to 
make  defence  in  the  State  or  United  States  courts,  as  the  case  may  be: 
(1.)  When  the  United  States  is  interested,  but  is  not  a  part>  of  record. 

•  A  hiBtory,  by  E.  W.  M.  Mackey,  of  the  legislation  for  the  removal  of  critniiial 
causes  from  the  State  conrts  to  National  courts,  is  fjiveu  in  the  "Criminal  Law  Mag- 
aziue^'  for  March,  1880,  (Jersey  City,  N.  J.,)  in  which  authorities  are  cited  to  show 
that  it  was  within  the  power  of  Congress  to  provide  for  criminal  as  well  as  for  civil 
causes,  as  was  done  in  sections  641  and  643  of  the  Revised  Statutes.  (American  Law 
Review,  N.  8.,  1880,  Vol.  I,  p.  379.  ] 
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(2,)  When  cases  are  instituted  against  the  officers  of  the  United  States^ 
or  their  deputies,  or  duly  appointed  agents,  for  acts  committed  or 
omitted  or  suffered  by  them  in  the  lawful  discharge  of  their  duties. 

This  provision  is  taken  from  section  12  of  the  act  of  August  16, 1856. 
(11  Stats.,  50.)  Before  its  enactment,  Attorney -General  Gushing,  on 
November  14, 1853,  clearly  expounded  this  obligation  to  make  defence: 

"It  is  the  constitutional  duty  of  the  President  *to  take  care  that  the 
laws  be  faithfully  executed.'  This  by  no  means  implies  that  he  shall 
interi)ose  in  a  matter  of  mere  individual  and  private  litigation.  But 
cases  do  sometimes  occur  between  private  individuals,  or  more  fre- 
quently where  a  public  officer  is  a  party,  in  which  a  public  interest  is 
incidentally  involved,  rendering  it  lawful  and  advisable  that  counsel 
be  employed  therein  by  the  United  States.  xVnd  it  may  be  a  case  of 
public  concernment,  though  no  property  of  the  United  States  be  in- 
volved; for  the  integrity  of  the  Gonstitution  and  conservation  of  the 
laws  are  a  matter  of  much  greater  importance  to  the  Government  than 
the  defence  of  a  parcel  of  the  national  domain,  or  the  collection  of 
duties  on  .a  cargo  of  imported  merchandise.  In  any  such  case,  it  is  a 
question  of  <liscretion  on  the  part  of  the  President,  or  a  head  of  Depart- 
ment, to  employ  counsel  for  the  United  Staters  or  not,  according  to  his 
judgment  of  the  particular  circumstances,  without  its  being  possible  to 
lay  clown  any  more  si)ecitic  general  rule  on  the  subject.  1  have  no 
doubt  of  the  power  of  the  President  in  such  emergencies;  it  is  of  familiar 
practice  in  the  daily  business  of  the  Government. 

"Examples  of  this  are  not  wanting  in  cases  where  no  officer  of  the 
Unit^  states  is  a  party,  and  no  inti^est  of  the  United  States  directly 
concerned,  other  tban  the  general  security  of  the  Constitution,  or  the 
peace  and  honor  of  the  Government.''    (6  Op.,  220.) 

To  make  a  defence  in  such  a  case,  costs  or  Expenses  are  necessarily 
incurred.  In  the  opinion  cited,  the  Attorney-General  points  out  that 
the  provisions  of  section  11  of  the  act  of  August  31,  1852,  (Rev.  Stats., 
846,)  expressly  recognize  the  iM)wer  of  the  President  to  allow  payment 
of  costs  and  expenses  so  incurred.  Section  11  provides,  in  relation  to 
sach  costs,  that — 

"The  President  of  the  United  States  is  authorized  to  allow  the  pay- 
ment thereof,  under  the  si>ecial  taxation  of  the  district  or  circuit  court 
of  the  district  in  which  said  services  have  been  or  shall  be  rendered, 
to  be  paid  from  the  appropriation  for  defraying  the  expenses  of  the 
judiciary." 

In  this  class  of  cases  the  expenses  and  fees  for  services  are  to  be 
assimilated,  as  nearly  as  may  be,  to  those  provided  by  law  for  similar 
services  in  cases  in  which  the  United  States  is  a  party.  (Rev.  Stats., 
299.)  The  teords  of  these  acts,  taken  literally,  would  include  officers, 
their  deputies,  or  duly  ai>pointed  agents  only;  but  the  intention  of  the 
lawmaker  always  controls  the  mere  words  of  a  statute.  The  true  spirit 
and  intent  of  these  provisions  is  to  afford  means  of  defence  to  all  per- 
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sons  in  the  service  or  employment  of  the  Government  when  proceeded 
against  by  State,  county,  or  municipal  authority,  for  acts  done  in  the 
line  of  their  public  duty  or  employment,  or  incident  thereto.  The  de- 
fendant may  waive  this  means  of  defence  or  demand  it  as  he  pleases. 
In  the  former  event,  the  United  States  is  not  liable  for  costs  incurred ; 
in  the  latter  event,  the  Government  assumes  the  defence,  and  bears  all 
expenses  that  may  be  taxed,  a«  provided  in  the  statute. 

The  provisions  of  section  878  of  the  Revised  Statutes,  relative  to  wit- 
nesses for  indigent  defendants,  apply,  in  terms,  only,  "to  any  person 
indicted  in  a  court  of  the  United  States."  In  Thompson's  case  the  cir- 
cuit court  held — as  appears  by  the  order  above  quoted — ^that  these  pro- 
visions should  be  construed  to  include  a  person  indicted  in  a  State 
court  when  the  indictment  is  removed  to  a  United  States  court.  In 
the  particular  case  under  consideration  the  ruling  of  the  court  referred 
to  was  unquestionably  correct,  and  whether  it  was  based  on  section 
878  or  not  is  a  question  not  material,  since  Thompson  was  entitled  to 
have  the  expense  of  his  defence  defrayed  by  the  National  Government. 
The  scope  of  this  section  may  be  ascertained  by  reference  to  that  most 
reasonable  and  humane  provision  of  the  Constitution  which  secures  to 
persons  accused  of  crime,  in  all  prosecutions  in  the  National  courts, 
*' compulsory  process  for  obtaining  witnesses  in"  their  favor.  (Art. 
VI,  Amendment.)  Construing  the  section  in  the  light  of  this  provision, 
it  must  be  held  to  apply  to  all  criminal  prosecutions  in  the  National 
courts,  whether  commenced  in  these  courts  or  those  of  the  States,  and 
whether  the  form  of  proceeding  be  by  indictment  or  by  information. 

In  the  case  of  Thompson,  it  seems  that  the  court  directed  the  dis- 
trict attorney  to  prosecute  the  indictment  found  against  him.  It  may 
be  that  this  direction  was  proper;  but  it  might  well  be  questioned 
whether,  if  the  oflFence  charged  was  committed  in  the  line  of  duty,  the 
United  States  should  have  assumed  the  prosecution.  In  Strauder  vs. 
West  Yirgiuia,  on  an  indictment  for  murder  in  the  State  court,  the 
Attorney-General  of  the  United  States  appeared  for  Strauder  in  the 
Supreme  Court  of  the  United  States  when  the  matter  was  brought  be- 
fore it  on  writ  of  error,  (100  U.  S.,  304;)  as  he  also  did  for  Davis, 
indicted  for  murder,  in  the  case  of  Tennessee  vs.  Davis,  ( W.,  260,)  and 
for  the  Hon.  Alexander  Eives,  in  the  case  of  Virgiuia  vs.  Rives,  (J<i, 
314.)  The  defendant  was  probably  ignorant  of  his  rights.  If  so,  it 
was  all  the  more  reasonable  that  he  should  have  been  defended  •  in- 
stead of  prosecuted. 

*So  held  in  Stat'e  of  Delaware  t?«.  li^merson,  8  Federal  Reporter,  Sept.  1881,  p.  411. 
[St.  Paul,  Minn.l 
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In  no  case  do  the  honor  of  the  United  States,  the  integrity  of  the 
Constitution,  ttie  conservation  of  the  laws,  and  sound  public  policy 
more  require  or  demand  a  defence  by  the  Government,  than  in  that  of 
a  soldier  who,  having  volunteered  for  the  defence  of  an  imperilled 
Nation,  its  honor,  its  Constitution,  and  its  laws,  is  prosecuted  for  acts 
done  in  time  of  war,  in  the  line  of,  and  perhaps  imperatively  required 
by,  his  military  duty  and  allegiance.  The  statutes  for  the  removal  of 
suits  and  criminal  proceedings  from  the  State  to  National  courts  as- 
sume that  for  some  reason  justice  requires  a  trial  in  the  courts  of  the 
United  States;  and  in  certain  localities  there  may  have  been  such 
hostility  to  soldiers  as  to  justify  the  provisions  of  the  act  of  1863  above 
referred  to.    {Ex parte  Virginia,  100  U.  S.,  364.) 

In  civil  suits  transferred  from  the  State  to  the  National  courts,  the 
respective  parties  thereto  appear  in  the  latter  as  well  as  in  the  former 
courts  by  their  own  proper  attorneys.  If  the  State  of  West  Virginia 
were  to  enter  suit  against  a  foreign  corporation  in  the  Supreme  Court 
of  the  United  States,  it  would  appear  by  its  own  attorney-general,  or 
other  attorney,  and  he  would  conduct  the  suit  for  the  State.  Neither 
the  Attorney-General  nor  the  district  attorney  of  the  United  States 
would,  ex  officioy  have  any  right  to  appear  for  the  State.  Similarly, 
when  a  State  prosecutes  a  party  who  has  been  indicted  in  its  own  court, 
for  a  crime  or  other  offence  committed  against  its  own  laws,  and  the 
cause  is  removed  for  trial  to  the  United  States  circuit  court,  the  State 
appears  by  its  own  proper  prosecuting  attorney.  The  United  States 
district  attorney  cannot,  ex  officio,  prosecute  in  such  a  case.  His  offi- 
cial duty,  as  prescribed  in  section  771  of  the  Eevised  Statutes,  does 
not,  in  criminal  prosecutions,  extend  beyond  crimes  and  offences  cog- 
nizable under  the  authority  {i.  e.,  statutes)  of  the  United  States.  In- 
dictments for  all  such  crimes  and  offences  conclude  with  the  words 
"against  the  peace  and  dignity  of  the  United  States."  The  removal 
of  an  indictment  for  murder,  found  in  a  State  court,  to  the  United 
States  circuit  court  does  not,  within  the  meaning  of  section  771,  make 
the  crime  charged  one  cognizable  under  the  authority  of  the  United 
States.  It  still  remains  a  crime  against  the  State,  to  be  prosecuted  or 
nolle  prof? dj  as  the  State  may  please.  The  indictment  still  concludes 
"against  the  peace  and  dignity  of  the  State,"  (or  "Commonwealth.") 
It  cannot  be  amended  or  modified  in  any  material  part  in  the  United 
States  court.  If  quashed,  the  grand  jury  of  the  United  States  cannot 
find  another  true  bill  for  the  offence  charged.  If  there  be  a  trial  and 
conviction,  the  court  must  look  to  the  laws  of  the  State,  and  not  to 
those  of  the  United  States,  for  the  penalty.    The  sentence  of  the  law 
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being  pronounced,  the  custody  of  the  convict  and  the  execution  of  the 
sentence  belong,  by  all  rules  of  reason  and  anology,  to  the  State. 
Thereafter,  reprieve  or  pardon  of  the  convict  can  be  granted  only  by 
the  chief  executive  of  the  sstate,  for  he  alone  can  pardon  au  offence 
committed  against  the  peace  and  dignity  of  his  State. 

Obviously,  therefore,  in  cases  like  the  one  under  consideration,  the 
United  States  cannot  appear  in  the  character  of  a  prosecutor.  Its 
attorney  cannot,  ex  officio  or  by  order  of  court,  substitute  himself  for 
the  State  prosecuting  oflBcer.  It  is  only  when  the  nature  of  the  case 
requires  a  defence  on  the  part  of  the  United  States,  that  its  attorney 
can  officially  appear;  and  in  that  case  all  necessary  and  proi)er  ex- 
penses incurred  in  making  the  defence  are  borne  by  the  United  States. 
The  prosecution  must  bear  its  own  costs  and  expenses,  for  these  can- 
not be  taxed  against  the  United  States,  in  any  event;  and  by  analogy 
no  costs  can  be  taxed  by  the  circuit  court  against  the  State. 

The  object  sought  by  the  statutes  passed  for  the  removal  of  suits  and 
criminal  proceedings  from  the  State  to  the  National  courts,  was  t<> 
secure  a  fair  and  impartial  trial,  under  an  equal  administration  of  the 
laws  applicable  tliereto.  The  relations  of  the  parties  to  the  proceedings, 
the  character  of  the  crime  charged,  or  action  brought,  the  laws  governing 
the  rights  and  wrongs  of  the  case,  are  not,  and  were  not,  intended  to  be 
moditied  or  in  any  way  affected  by  the  removal  of  the  proceedings.  The 
only  change  effected  is  simply  this:  The  National  Government,  for 
the  purpose  of  securing  an  impartial  trial,  substitutes  its  own  judicial 
tribunal  for  that  of  the  State.  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  Supreme  Court  in  the  case  of  Cohens  vs.  Virginia,  (6 
Wheat.,  386,)  ably  sets  forth  the  necessity  of  this  jurisdiction  in  cases 
wherein  a  State  prosecutes  an  individual  who  is  entitled  to  the  pro- 
tection of  the  National  Government.  He  says :  "  It  would  be  hazarding 
too  much  to  assert,  that  the  judicatures  of  the  States  will  be  exempt 
firom  the  prejudices  by  which  the  legislatures  and  people  are  influenced, 
and  will  constitute  perfectly  impartial  tribunals.  In  many  States  th«* 
judges  are  dependent  for  office  and  for  salary  on  the  will  of  the  legisla- 
ture. The  Constitution  of  the  United  States  furnishes  no  security 
against  the  universal  adoption  of  this  principle.  When  we  observe  the 
importance  which  that  Constitution  attaches  to  the  independence  of 
judges,  we  are  the  less  inclined  to  suppose  that  it  can  have  intended 
to  leave  these  constitutional  questions  to  tribunals  where  this  inde- 
pendence may  not  exist,  in  all  cases  where  a  State  shall  prosecute  au 
individual  who  claims  the  protection  of  an  act  of  Congress.^ 

The  act  of  Congress  (sec.  771,  R.  S.)  made  it  the  duty  of  the  district 
attorney  to  appear  in  behalf  of  the  defendant.  The  fact  that  he  appeared 
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as  the  prosecuting  officer  does  not  affect  the  main  question  under  con- 
sideration. It  is  clear  that  the  United  States  is  liable  for  'Hhe  cost  in- 
curred by  the  process  and  the  fees  of  the  witnesses^  named  in  the  de- 
fendant's affidavit,  and  included  in  the  order  of  the  court  above  quoted. 
The  marshal  is,  therefore,  authorized  to  charge  in  his  accounts  the 
statutory-  compensation  for  summoning  the  witnesses,  and  to  paj'  such 
witnesses  th^ir  lawful  fees. 

The  decision  herein  made  on  the  main  point  involved  conforms  to 
the  reasoning  of  the  Supreme  Court  in  Tennessee  vs.  Davis,  100  U.  S., 
257;  Strauder  vs.  West  Virginia,  Jd.,  303;  Virginia  vs.  Rives,  Id.,  313; 
Ex  parte  Virginia,  Jcf.,  339. 

In  one  of  the  cases  cited,  objection  was  made  to  the  jurisdiction  on 
the  ground  that  the  statute  did  not  determine,  as  to  costs,  "  whether 
the  amount  would  be  chargeable  to  the  United  States  or  to  the  State.'^ 
Bat  the  court  held  the  objection  not  well  taken;  and  it  was  fully 
answered  by  saying  that  "the  General  Government  should  take  cogni- 
zance of  the  case  and  try  it  in  its  own  court,  according  to  its  own  forms 
of  proceeding.^    (Tennessee  vs.  Davis,  Id.,  272,  207.) 

There  can  be  no  judgment  against  the  United  States  for  costs.  The 
Government  allows  "compensation''  to  its  officers  for  their  services 
and  in  certain  cases  pays  the  costs  of  witnesses  for  the  defendant. 

The  proper  costs  legitimately  chargeable  to  the  United  States,  when 
duly  certified,  will  be  paid. 

Treasury  Department, 

First  Comptroller^ s  Office,  May  10,  1881. 


IN  THE  MATTER  OF  LIABILITY  FOR  COSTS  AND  EXPENSES 
IN  CRIMINAL  CASES  REMOVED  FOR  TRIAL  FROM  STATE 
TO  NATIONAL  COURTS -STRAUDER'S  CASE. 


Section  642  of  the  Revised  Statutes  requires  the  marshal,  where  the  writ  of  haheoB 
corpus  cum  oausd  therein  provided  for  has  been  served,  ''to  take  the  body  of  the 
defendant  into  his  custody  to  be  dealt  with''  in  the  United  States  courts 
*'  according  to  law,  *  *  *  " .  Thenceforth,  until  duly  discharged,  the  defend- 
ant is  a  prisoner,  under  process  of  the  United  States,  in  the  custody  of  the 
marshal. 

Section  5536  provides  that  ''all  the  expenses  attendant  upon  the  transportatiou 
from  place  to  place,  and  upon  the  temporary  or  permanent  confinement  of  persona 
arrested  or  committed  under  the  laws  of  the  United  States,  as  well  as  upon  the 
execution  of  any  sentence  of  a  court  thereof  respecting  them,  shall  be  paid  out 
of  the  Treasury  of  the  United  States,  in  the  manner  provided  by  law/' 
H.  Ex.  Doc.  219 17 
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•  3.  The  opinion  of  Ihe  Attorney-General,  that  the  costs  of  the  habea$  corput  under 
section  642  of  the  Revised  Statutes  are  to  be  paid  as  in  cases  prosecuted  by 
the  United  States,  concurred  in. 

4.  On  the  removal  of  criminal  proceedings  from  State  to  National  courts,  the  mar- 

shals are  entitled  to  be  compensated  for  retaining  the  prisoners  in  custody 
under  United  States  process  at  the  same  rate  as  if  the  prisoners  had  been  origi- 
nally taken  at  the  suit  of  the  United  States. 

5.  On  such  removal,  where  there  is  no  obligation  on  the  part  of  the  United  States  to 

aid  the  defendant,  the  costs  incurred  in  the  defence  and  prosecution  of  the  case 
are  not,  except  for  witnesses  attending  under  the  provisions  of  section  878  of  the 
Kevised  Statutes,  and  for  the  issue  and  service  of  process  for  such  witnesses, 
chargeable  to  the  National  Government.  ITie  State  is  alone  responsible  for  the 
costs  of  the  prosecution. 

The  marshal  of  the  United  States  for  the  district  of  West  Virginia 
ha«  submitted  for  decision  to  the  First  Comptroller  the  question  whether, 
when  a  party  is  indicted  in  a  State  court  for  crime,  and  the  trial  is  re- 
moved to  a  circuit  court  of  the  United  States,  and  the  accused  is  taken 
from  the  custody  of  the  sherift'  into  that  of  the  United  States  marshal, 
the  expense  of  supporting  the  prisoner  while  held  under  process  of 
the  National  court  is  to  be  borne  by  the  United  States. 

The  question  relates  to  the  case  of  Taylor  Strauder,  a  ex)lored  man, 
who  was  indicted  in  the  circuit  court  of  Ohio  County,  West  Virginia,  in 
Oct/ober,  1874,  for  murder,  and  whose  case  was,  under  the  provisions 
of  section  641  of  the  Revised  Statutes,  removed  for  trial  into  the  cir- 
cuit court  of  the  United  States  for  the  district  of  West  Virginia.* 
Strauder  was  taken  from  the  custody  of  the  sheriflf  into  that  of  the 
United  States  marshal,  by  virtue  of  a  writ  of  habeas  corpus^  issued 
under  section  642  of  the  Revised  Statutes.  He  was,  under  authority 
of  the  United  States  court,  committed  to  jail,  where  he  remained  until 
his  trial  and  discharge  from  custody. 


Decision  by  William  Lawrence,  First  Comptroller  : 

It  is  not  shown  that  Strauder  was,  at  the  time  of  the  commission  of 
the  crime  charged  against  him,  in  the  service  or  employment  of  the 
United  States ;  but  whether  he  was  or  was  not  is  immaterial  to  the 
merits  of  the  case.  Tlie  question  is :  Are  the  marshal's  fees  and  ex- 
penses for  taking  and  keeping  Strauder  in  custody,  under  process  of 
the  National  court,  chargeable  to  the  United  States  t 

Section  642  of  the  Revised  Statutes  requires  the  marshal,  where  the 
writ  of  habeas  corpus  cum  causd  therein  provided  for  has  been  served, 

•See  strauder  v$.  West  Virginia,  100  U.  S.,  304. 
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**  to  take  the  body  of  the  defendant  into  his  custody  to  be  dealt  with  " 
in  the  United  States  court,  "  according  to  law,  ♦  ♦  ♦."  Thence- 
forth, until  duly  discharged,  the  defendent  is  a  prisoner,  under  pro- 
cess of  the  United  States,  in  custody  of  the  marshal.  Section  5536 
provides  that  "all  the  expenses  attendant  upon  the  transportation 
from  place  to  place,  and  upon  the  temporary  or  permanent  confinement 
of  persons  arrested  or  committed  under  the  laws  of  the  United  States, 
as  wcD  as  upon  the -execution  of  any  sentence  of  a  court  thereof 
respecting  them,  shall  be  paid  out  of  the  Treasury  of  the  United  States 
in  the  manner  provided  by  law." 

The  expenses  of  the  confinement  of  a  person  arrested  on  the  habeas 
corpus  in  this  case  are  to  be  paid  by  the  United  States  precisely  as  in 
ca.8es  in  which  the  United  States  is  prosecutor.  This  is  the  effect  of  the 
statute,  which  declares  that  the  accused  is  "  to  be  dealt  with  in  said 
circuit  court  according  to  law^  Unless  the  statute  is  so  construed, 
there  is  no  provision  of  law  for  the  payment  of  "  costs ;"  and  it  is  not 
to  be  presumed  that  Congress  has  provided  no  means  of  paying  them, 
if  the  statute  can,  as  it  may  fairly,  be  construed  as  making  such  pro- 
vision. If  this  be  not  the  proper  construction,  then  there  is  no  provi- 
sion for  issuing  process  in  or  trying  a  transferred  case.  The  Attorney- 
General,  in  an  opuiion  of  May  8, 1878,  contained  in  a  letter  to  the  First 
Auditor,  and  not  included  among  the  published  Opinions,  held  that 
the  costs  of  the  habeas  corpus^  under  section  642  of  the  Revised  Statutes, 
are  to  be  paid  as  in  cases  prosecuted  by  the  United  States.  The  opinion 
is  fully  concurred  in. 

As  to  any  costs  that  may  have  been  incurred  in  Strauder's  defence, 
other  than  for  witnesses  subpoenaed  under  section  878,  and  for  the 
issue  and  service  of  process  upon  them,  it  is  not,  in  the  absence  of  facts 
showing  an  obligation  on  the  part  of  the  United  States  to  aid  the  de- 
fendant, intended  to  be  decided  that  the  Government  is  liable  for  their 
payment ;  but  as  to  the  costs  of  the  prosecution,  it  is  clear  that  the 
State  is  alone  responsible  for  their  payment.  (Thompson's  case,  ante^ 
250.) 

The  inquiry  of  the  marshal  is  answered  in  the  affirmative. 

Tbbasuey  Depabtmbnt, 

First  Comptroller^  Office^  May  10,  1881. 
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IN  THE  MATTEEOF  EEFUNDING  EXCESS  PURCHASE-MONET 
OF  PUBLIC  LANDS  SOLD  AT  DOUBLE  MINIMUM  PRICE- 
ALLSPACH'S  CASE. 


1.  Inaccurate  use  of  the  word  **  warrant"  in  some  statutes  where  "requisition"  is. 

meant. 

2.  The  Second  Comptroller  countersigns  no  "warrants"  for  the  payment  of  money 

^ut  of  the  Treasury.    The  First  Comptroller  alone  countersigns  such  warrants. 

3.  The  Second  Comptroller  countersigns  requisitions  of  the  heads  of  those  Executive 

Departments  of  which  he  revises  the  accounts  for  the  payment  of  balances 
certified  by  him.  After  such  countersigning  by  the  Second  Comptroller,  a 
warrant  for  payment  must  still  be  issued  by  the  Secretary  of  the  Treasury,  and 
this  warrant  must  be  countersigned  only  by  the  First  Comptroller. 

4.  When  a  statute  makes  a  specific  enumeration  of  classes  of  persons  as  benefici- 

aries under  it,  all  others  are  by  inference  excluded. 

5.  The  act  of  June  16,  1880,  (21  Stats.,  287,  sec.  2,)  provides  that,  in  cases  "where 

parties  have  paid  double  minimum  price  for  land  which  has  afterwards  been 
found  not  to  be  within  the  limits  of  a  railroad  land-grant,  the  excess  of  $1.25 
per  acre  shall  •  *  •  be  refunded  to  [1]  the  purchaser  thereof,  or  to  [2] 
his  heirs,  or  [3]  assigns." 

6.  The  proper  construction  of  this  provision  is  that — 

(1.)  The  original  purchaser  from  the  United  States  is  entitled  to  the  refand 
so  long  as  he  has  not  conveyed  or  assigned  the  land. 

(2. )  If  he  die  before  the  refund  is  made,  his  heirs  at  law,  so  long  as  they 
have  not  conveyed  the  land,  are  entitled  to  it.  Executors  and  admin> 
istrators  are  not  enumerated  in  the  statute,  and  have  no  claim  in  any 
case. 

(3.)  When  the  original  purchaser  fh)m  the  Qovemment  has  conveyed  the 
land  before  a  refund  is  made  to  him,  the  refund  will  be  made  to  his. 
vendee. 

7.  The  claim  for  a  refund  is  not  assignable  as  one  separate  and  distinct  from  the 

land.  The  statute  attaches  it  to  the  land,  and  vests  it  in  the  holder  of  the 
title  thereto. 

8.  Congress  has  power  to  prescribe  a  course  of  descent  or  distribution  in  the  event 

of  the  death  of  a  party  entitled  to  money  under  a  law  of  the  United  States. 

9.  Accounting  officers  deal  with  legal  rights,  and  not  with  equities;  but  a  convey- 

ance, sufficient  in  form  to  pass  a  legal  estate  in  laud,  vests  in  the  vendee  a  right 
to  the  refund  provided  for  in  the  act  of  June  16,  1880. 

10.  In  the  absence  of  the  statutory  provision  for  repayment,  a  claimant  of  money 
paid  for  land  in  excess  of  the  legal  price  might  have  sued  the  United  States  in 
the  Court  of  Claims  for  its  recovery.  If  an  appropriation  for  refunding  it  bad 
been  made  by  Congress,  the  proper  accounting  officers  could  have  stated  an 
account  for  its  payment,  and  a  suit  in  the  Court  of  Claims  would  have  been 
unnecessary. 
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11.  If  a  locator  of  land  entitled  to  a  repayment  of  excess  purchase-money  had  sold 
and  conveyed  his  land  prior  to  the  act  of  June  16^  1880,  his  vendee  wonld  not 
be  entitled  to  the  refund.  The  rights  of  parties  would  have  remained  as  at 
common  law. 

The  act  of  Congress  approved  July  26,  1866,  (14  Stats.,  290,)  granted 
to  the  State  of  Kansas,  for  the  use  and  benefit  of  the  Union  Pacific 
Kailroad  Company,  southern  branch,  in  the  construction  and  operation 
of  a  railroad  from  or  near  Fort  Riley,  Kansas,  down  the  valley  of  the 
N«K)8ho  river  to  the  southern  line  of  the  State,  every  alternate  section 
of  land  or  parts  thereof  designated  by  odd  numbers,  to  the  extent  of 
five  alternate  sections  per  mile  on  each  side  of  the  road  to  be  con-  ' 
structed,  and  not  exceeding  in  all  ten  sections  per  mile.  Section  2  of 
this  act  provided  that  the  lands  not  so  granted,  and  remaining  within 
the  ten-mile  limit  of  the  road,  "  shall  not  be  sold  for  less  than  double 
the  minimum  price  of  public  lands  when  sold,"  except  that  bond  fide 
settlers  under  the  pre-emption  laws,  and  settlers  under  the  homestead 
act,  are  exempted  in  the  cases  therein  provided  from  the  limitation  of 
this  provision.    (See  Rev.  Stats.,  2357.) 

The  act  of  June  16,  1880,  (21  Stats.,  287,  sec.  2,)  provides  that^ 

"  In  all  cases  where  homestead  or  timber-culture  or  deaert-land  entries 
or  other  entries  of  public  lands  have  heretofore  or  shall  hereafter  be 
canceled  for  conflict,  or  where,  from  any  cause,  the  entry  has  been 
erroneously  allowed  and  cannot  be  confirmed,  the  Secretary  of  the  In- 
terior shall  cause  to  be  repaid  to  the  person  who  made  such  entry,  or 
to  his  heirs  or  assigns,  the  fees  and  commissions,  amount  of  purchase 
uiouey,  and  excesses  paid  upon  the  same  upon  the  surrender  of  the 
duplicate  receipt  and  the  execution  of  a  proper  relinquishment  of  all 
claims  to  said  land,  whenever  such  entry  shall  have  been  duly  canceled 
by  the  Commissioner  of  the  General  Land'Office,  and  in  all  cases  where 
parties  have  paid  double-minimum  price  for  land  which  has  afterwards 
been  found  not  to  be  within  the  limits  of  a  railroad  land-grant,  the  ex- 
cess of  one  dollar  and  twenty-five  cents  per  acre  shall  in  like  manner 
be  repaid  to  the  purchaser  thereof,  or  to  his  heirs  or  assigns." 

November  12,  1870,  Nathan  AUspach  entered  at  the  land  office  at 
Augusta,  Kansas,  the  southwest  fractional  quarter  of  section  30,  town- 
ship 25  south,  of  range  1  west,  lOi^^JV  acres,  at  $2.50  per  acre,  which 
price  he  paid,  being  the  double  minimum  price  for  land  within  the 
limitB  of  said  railroad  land-grant.  It  was  subsequently  ascertained 
that  the  land  so  entere<l  was  not  within  the  ten-mile  limit  of  such  grant. 
October  4,  1880,  Allspach  maile  ax)plication  to  the  Commissioner  of 
the  General  Land  Office  for  a  refund  of  the  excess  payment  of  $1.25 
an  acre. 

November  13,  1880,  the  Commissioner  of  the  General  Land  Office, 
by  report  No.  35076,  to  the  First  Comptroller,  certified  that  he  had  ex- 
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amined  and  adjusted  an  account  between  the  United  States  and  said 
Allspach,  and  found  a  balance  of  $206  due  to  him  as  overpayment  on 
the  price  of  the  land  entered  by  him. 

November  29,  1880,  the  First  Comptroller,  by  letter,  required  Alls- 
pach  to  show  that  he  had  not  assigned  or  incumbered  the  land.  Jan- 
uary 26,  1881,  Allspach  answered  that  he  had  sold  the  land,  but  not 
his  interest  in  any  money  due  him  from  the  Government  by  reason  of 
excess  in  payment.  The  sale  was  made  July  28, 1880,  to  William  Little 
for  $1,700. 

The  question  arises,  whether  the  excess  payment  is  to  be  refunded 
to  Allspaeh,  the  original  purchaser  of  the  land,  or  to  Little,  the  party 
to  whom  he  sold  and  conveyed  it. 


Decision  by  William  Lawrence,  First  Comptroller : 

The  act  of  Congress  approved  June  16, 1880,  for  the  relief  of  certain 
settlers  on  the  public  lands,  and  to  provide  for  the  repayment  of  cer- 
tain fees,  purchase-money,  and  commissions  paid  on  said  entries  of 
public  lands,  (21  Stats.,  287,)  provides  that — 

"  Sec.  2.  ♦  ♦  ♦  In  all  ciises  where  parties  have  paid  double  mini- 
mum price  for  land  which  has  afterwards  been  found  not  to  be  within 
the  limits  of  a  railroad  land-grant,  the  excess  of  one  dollar  and  twenty- 
five  cents  per  acre  shall  •  ♦  ♦  be  repaid  to  the  purchaser  thereof j 
or  to  his  heirs  or  assigns, 

"  Sec.  3.  The  Secretary  of  the  Interior  is  authorized  to  make  the  pay- 
ments herein  provided  for,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated. 

*'  Sec.  4.  The  Commissioner  of  the  General  Land  Office  shall  make 
all  necessary'  rules,  and  issue  all  necessary  instructions,  to  carry  the 
provisions  of  this  act  into  effect ;  and  for  the  repayment  of  the  pur- 
chase money  and  fees  herein  provided  for  the  Secretary  of  the  Interior 
shall  draw  his  warrant  on  the  Treasury,  and  the  same  shall  be  paid 
without  regard  to  the  date  of  the  cancellation  of  the  entries." 

The  provision  contained  in  section  3  of  this  act  would,  if  construed 
literally,  work  a  repeal,  pro  tanto^  of  the  provisions  of  sections  191, 236, 
248,  269,  and  277  of  the  Re\ised  Statutes,  prescribing  the  mode  and 
conditions  of  making  payments  out  of  the  Treasury.  Since,  however, 
it  does  not  in  terms  profess  to  effect  a  repeal  which  would,  to  the  ex- 
tent of  its  application,  revolutionize  the  practice  of  the  Treasury  De- 
partment, it  cannot  be  supposed  that  Congress  had  such  an  intention, 
and  the  provision  will  therefore  be  construed  with  reference  to  the 
organic  laws  of  the  Treasury  accounting  system. 

The  word  ^'warrant,"  in  section  4  above  quoted,  meaas  ^^requisition,^^ 
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It  is  to  be  construed  with  reference  to  another  provision  of  the  Revised 
Statutes,  which  says  that — 

^*Sbc.  444.  The  Secretary  of  the  Interior  shall  sign  all  requisitions 
for  the  advance  or  payment  of  money,  out  of  the  Treasury,  upon  esti- 
mates or  accounts  for  expenditures  upon  business  assign^  by  law  to 
his  Department ;  subject,  however,  to  adjustment  and  control  by  the 
proper  accounting  officers  of  the  Department  of  the  Treasury." 

This  word  "warrant"  is  frequently  but  incautiously  used  when  the 
word  ^''requisition^  is  meant.  (Bender's  case,  1  Lawrence, Com pt.  Dec, 
338.)  It  is  so  used  in  section  273  of  the  Revised  Statutes;  and  it  is 
also  inaccurately  used  in  section  305 : 

"  The  Treasurer  shall  ♦  ♦  ♦  disburse  •  ♦  ♦  [the  moneys  of 
the  United  States]  upon  warrants  ♦  ♦  ♦  countersigned  by  either 
Comptroller." 

The  Secoiid  Comptroller  does  not  countersign  any  warrant  for  the 
payment  of  money.  The  First  Comptroller  alone  does  this.  (Rev. 
Stats.,  248,  269.)  The  Second  Comptroller  countersigns  requisitions  of 
the  heads  of  those  Executive  Departments  of  which  he  revises  the  ac- 
counts for  the  payment  of  balances  certified  by  him.  (Rev.  Stats., 
3673.)  After  such  countersigning  by  the  Second  Comptroller,  a  war- 
rant for  payment  must  still  be  issued  by  the  Secretary  of  the  Treasury, 
and  this  warrant  must  be  countersigned  by  the  First  Comptroller  alone. 
(Rev.  Stats.,  248,  2G9.) 

Nathan  Allspach  paid  to  the  receiver  of  the  land  office  al  Augusta, 
Kansas,  on  the  entry  of  a  tract  of  land,  $206  in  excess  of  the  amount 
which  would  have  sufficed  if  it  had  been  known  that  the  land  entered 
was  not  within  the  limits  of  the  railroad  land-grant.  After  entry,  he 
sold  and  conveyed  the  land,  and,  so  far  as  appears,  nothing  was  said 
to  the  second  purchaser  as  to  the  rate  per  acre  paid  by  Allspach  to  the 
receiver,  or  as  to  any  claim  upon  the  Government  for  repayment  of  the 
excess.  Allspach  now  asks  repayment  to  himself  of  the  excess,  under 
the  provisions  of  the  act  of  June  16,  1880.  The  question  to  be  de- 
cided is,  whether  the  repayment  should  be  made  to  him  or  to  the  second 
purchaser.  The  statute  provides  that  the  excess  shall  be  repaid  to  the 
person  who  made  the  entry  of  the  public  land — that  is,  the  person  who 
purchased  the  land  from  the  Government — ^^or  to  his  heirs  or  assigns.'* 
(21  Stats.,  287.)  In  enacting  this  law.  Congress  foresaw  that  a  pur- 
chaser of  public  land  from  the  Government,  entitled  to  repayment  of 
excess  of  the  purchase-money,  might  sell  the  land  or  die  intestate  be- 
fore such  repayment.  In  each  of  these  contingencies  conflicting  claims 
to  the  money  repayable  might  arise.  In  such  case  the  rule  of  the  com- 
mon law,  even  if  adopted  in  all  the  States,  might  not  be  that  which 
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Congress  would  deem  most  consistent  with  right  or  public  policy.  In 
default  of  the  prevalence  of  the  common-law  rule,  the  law  would  in- 
evitably differ  in  the  several  States,  and  the  executive  officers  of  the 
Government  would  be  required  to  administer,  in  a  single  class  of  lia- 
bilities, different  laws— difficult,  perhaps,  in  many  cases  to  be  under- 
8tood.  Tlie  transaction  of  the  public  business  should,  so  far  as  possible, 
be  controlled  or  regulated  by  laws  uniform  in  their  operation  and  effect; 
and  for  these  reasons  Congress  has  established  a  uniform  law,  appli- 
cable to  all  transactions  growing  out  of  the  entry,  purchase,  sale,  and 
assignment  of  public  lands.  In  the  absence  of  such  uniformity,  a 
variety  of  perplexing  questions  would  be  constantly  embarrassing  the 
executive  officers  and  delaying  justice  to  honest  claimants. 

If  a  purchaser  of  land  from  the  Government  should  die  intestate 
before  receiving  repayment  of  excess  purchase-money,  his  land  would 
pass  by  descent  to  his  heirs-at-law ;  and  the  question  would  arise 
whether  the  excess  purchase-money  should  be  repaid  to  the  neirs  or  to 
the  administrator.  If  the  original  purchaser,  dying  testate,  had  de- 
msed  the  land,  the  like  question  would  arise  as  between  the  devisee  and 
the  executor.  Difficulties  might  not  infrequently  arise  in  the  construe- 
tion  of  last  wills,  as  also  regarding  the  authenticity  or  validity  of  wills 
discovered  a  considerable  time  after  the  death  of  the  testator.  If  a 
testator  had  bequeathed  the  right  to  reex)ver  from  the  United  States 
the  excess-purchase-money,  similar  difficulties  and  delays  would  result. 
In  case  of  a  purchaser  dying  intest^te^  the  right  of  reclaiming  the  ex- 
cess payment  would,  at  common  law,  go  to  the  administrator.  In  case  of 
a  devie  of  the  land,  with  no  testamentary  provision  as  to  the  excess 
payment,  this  would,  at  common  law,  go  to  the  executor.  (Rawle  on 
Covenants,  4th  ed.,  318 ;  Touchstone,  175;  Fitz.Nat.Brev.,  145;  Com. 
Dig.  "Covenant"  B.  1,  "Administration"  B.  13;  Wentworth's  Office  of 
Exec,  14th  ed.,  159,  160;  2  Williams,  Executors,  6th  Am.  ed.,  863, 
[786;]  Wheatley  r/?.Lane,l  Saund.,21la;  Holbrook  r«. White,  13  Wend., 
591;  Tobey  vs.  M'frs'  Nat.  Bank,  9  R.  I.,  239;  Lee  vs.  Chase,  58  Me., 
432;  Jerningham  vs.  Herbert,  4  Russ.  Chanc.  Cas.,  388;  'Allen  vs.  An- 
derson, 5  Hare,  163;  Cust  vs.  Goring,  18  Beav.,  383;  Devon  vs.  Pow- 
lett,  11  Vin.  Abr.,  133,  tit.  "Executors,"  pi.  27;  Carr  vs.  Roberts,  5 
B.  &  Ad.,  78;  Pease  et «/.,  Ex'rs,  vs.  Mead,  Hob.,  9,  10;  1  Roll.  Abr., 
^<Executors,"X,  pi.  2.) 

The  person  who  has  purchased  the  land  is  the  assignee  in  law.  (Pease, 
&c.,  vs.  Mead,  Hob.,  9;  Wentw.  Off.  Ex.,  14th  ed.,  215;  Iremonger  vs. 
l^ewsam.  Latch,  261;  1  Roll.  Abr.,  915,  "Executors,"  X,  pi.  1.) 

It  is  to  be  presumed  that  Congress  used  the  phrase  "  to  the  pur- 
chaser thereof,  his  heirs  or  assigns,"  with  a  distinct  purpose  to  settle 
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rights  as  to  the  three  classes  of  persons  named  alternatively  (1)  the  j>wr- 
chasetj  or  (2)  his  heirsj  or  (3)  his  assigns.  These  words  cannot  be  treated 
as  inoperative  or  unmeaning;  effect  must  be  given,  so  far  as  prac- 
ticable, under  the  rules  of  construction,  to  every  word  of  a  statute. 
(Leversee  vs.  Reynolds,  13  Iowa,  310;  James  vs.  DuBois,  1  Harrison, 
N.  J.,  285,  293;  Hutchen  r«.  Niblo,  4  Blackf.,  148;  Broom's  Leg.  Max., 
569,  585.) 

"It  is,^  say  the  justices  of  the  supreme  judicial  court  of  Massachu- 
setts, (22  Pick.,  573.,  Op.,)  "a  sound  rule  of  construction,  that  every 
clause  and  word  of  a  statute  shall  be  presumed  to  have  been  intended 
to  have  some  force  and  effect.''  A  statute  ought,  if  practicable,  to  be 
so  construed  that  "  no  clause,  sentence,  or  word  shall  be  superfluous, 
void,  or  insignificant,  if  by  any  other  construction  they  may  all  be 
made  useful  and  pertinent."  (King  vs.  Berchet,  1  Shower,  108;  Ste- 
vens vs.  Duckworth,  Hardres,  344.) 

When  the  statute  says  that  repayments  shall  be  made  to  (1)  the 
parchaser,  or  (2)  his  heirs,  or  (3)  his  assigns,  this  must  be  deemed  an 
enumeration  of  all  the  classes  of  persons  who  can,  in  the  alternative, 
become  entitled  thereto.  The  authority  to  make  repayment  exists  by 
force  of  the  statute;  it  is  to  be  made  to  those  only  who  are  therein 
named,  according  to  the  maxim  Expressio  unius  est  exclusio  alterius. 
(Potter's  Dwarris  on  Statutes,  275;  11  Eep.,  59,  64.) 

The  parties  so  entitled  being  thus  ascertained,  the  inquiry  arises: 
Under  what  circumstances  shall  payment  be  made  to  (1)  the  original 
purchaser,  or  (2)  the  heirs,  or  (3)  the  assigns  t 

1.  The  original  purchaser  from  the  Government  is  entitled  to  repay- 
ment of  the  excess  purchase-money,  if  he  have  not  conveyed  or  assigned 
the  land. 

2.  K  the  original  purchaser,  not  having  sold  the  land,  die  before  the 
refund  is  made,  his  heirs-at-law  will  be  entitled  to' it,  if  they  have  not 
sold  or  conveyed  the  land.  The  executor  or  administrator  can  in  no 
event  be  entitled  to  the  refund,  being  excluded  by  the  terms  of  the 
statute  enumerating  those  who  shall  be  so  entitled. 

When  a  balance  is  certified  by  the  First  Comptroller,  or  even  a  war- 
rant for  payment  is  issued  in  favor  of  the  original  purchaser,  if  the 
latter  die  before  payment,  no  right  passes  to  an  administrator  to  receive 
the  money,  and  no  testamentary  disposition  can  be  made  of  it.  No 
assignment  of  the  right  of  repayment,  which  is  not  incident  to  a  trans- 
fer of  the  land,  can  be  made  by  contract  or  last  will  and  testament. 
This  is  expressly  prohibited  by  the  statute.  (Rev.  Stats.,  3477 ;  Saf- 
fonl  &  Co.'s  case,  1  Lawrence,  Compt.  Dec,  287.) 
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The  act  of  Juae  16, 1880,  operates  i?ro  tanto  as  a  rule  of  descent  and 
transfer  of  property,  but  it  does  not  modify  section  3477  of  the  Revised 
Statutes.  There  is,  so  far  as  the  assignment  of  a  claim  to  a  refund,  as 
separate  and  distinct  from  the  land,  is  concerned,  no  express  or  implied 
repeal  of  the  general  prohibition  directed  against  the  assignment  of 
claims  upon  the  United  States.  Like  the  interest  due  on  a  bond,  which 
accrues  to  the  legal  owner  of  it,  the  right  to  a  refund  inheres,  by  force 
of  the  statute,  in  the  legal  owner  of  the  laud.  It  descends  to  the  heirs 
or  passes  to  the  assignee,  as  the  case  may  be,  with  the  land,  like  an 
incorporeal  hereditament. 

3.  When,  before  a  refund  is  made,  the  original  purchaser  from  the 
Government  has  conveyed  such  legal  title  as  he  may  have  to  the  land 
he  has  entered,  his  vendee  becomes  vested  with  the  right  of  repayment 
The  word  "assigns"  in  the  statute  means  the  party  holding  the  legal 
title,  or  such  title  as  the  vendor  can  make.  The  right  of  repayment 
passes  with  and  follows  the  legal  title  to  the  land  and  veste  in  the  holder. 

The  word  "assigns''  must  have  been  used  for  some  purpose.  It 
cannot  mean  an  assignee  of  the  claim  to  a  refund,  because  that  claim 
is  not  per  se  assignable  by  any  act  of  the  claimant  It  must  needs 
mean,  then,  the  assignee  of  the  landj  who  acquires  the  right  of  repay- 
ment by  operation  of  the  statute. 

In  the  case  of  Mattoon  vs.  Young,  45  New  York  Reports,  700,  the 
word  "assignee"  was  held  to  include  "grantee."  (See  Hill  on  Trustees, 
2  Am.  ed.,  [473,]  689;  Stoddard  vs.  Smith,  11  Ohio  St.,  581;  Davies  vs. 
Lowrey,  15  Ohio,  656.) 

The  United  States,  by  the  act  of  June  16, 1880,  assumes  the  position 
of  a  vendor  of  land  who,  by  mistake,  has  been  paid  more  than  the 
proper  amount  of  purchase-money,  and  who  is  in  law  bound  to  refund. 
The  sale  was  made  by  the  Government  on  its  implied  warranty  that 
the  land  sold  was  within  the  tea-mile  limits  of  a  railroad  land-grant, 
and  hence  rendered  more  valuable  by  the  proximity  of  a  railroad. 
Some  covenants  of  a  vendor  "run  with  the  land"  to  heirs  and  assigns. 
This  is  true  of  a  covenant  reax.,  which,  whether  broken  or  not  in  the 
lifetime  of  the  ancestor,  descends  upon  the  heir,  instead  of  passing  to 
the  executor  or  administrator.  Covenants  in  proesenti  do  not  run  with 
the  land,  but,  being  broken  at  the  moment  of  their  cremation,  are  turned 
into  mere  rights  of  action  in  favor  of  the  covenantees  or  their  personal 
representatives,  and  can  pass  neither  to  heirs,  devisees,  nor  subsequent 
purchasers.  (Rawle  on  Covenants,  4th  ed.,  318;  Lucy  vs.  Levington, 
1  Levinz,  26;  Morley  vs.  Polhill,  2  Ventris,  56;  Smith  vs.  Siraonds, 
Comberbach,  64;  Raymond  vs.  Fitch,  2  Cromp.,  M.  &  R.,  588;  s.  c,  5 
Tyrwhitt,  985 ;  Ricketts  vs.  Weaver,  12  Mees.  &  W.,  718;  Young  vs. 
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Raincock,  7  Com.  Bench,  310;  Eangdou  vs.  Nottle,  1  Maiile  &  S.,  355; 
8.  c,  4  Id.,  53;  Jones  vs.  King,  4  M.  &  S.,  188;  s.  c,  nom.  King  vs. 
Jones,  5  Taanton,  418.) 

If  it  be  conceded  that  the  obligation  of  the  Government,  in  the  nature 
of  an  implied  covenant,  is  in  this  case  in  prcesenti,  and  that  in  conse- 
qaence,  as  also  upon  general  principles,  the  right  to  a  repayment  of  the 
excess  purchase-money  does  not  run  with  the  land,  still,  Congress  had 
authority  to  give  to  the  obligation  any  effect  which  it  should  deem 
proper.  Congress  has,  in  such  cases,  authority  to  annex  conditions  to 
any  obligations  which  the  Government  may  assume.  No  State  law  can 
prescribe  limits  to  this  authority.  (Safford's  case,  1  Lawrence,  Compt. 
Dec,  285.)  The  act  of  Congress  of  June  16,  1880,  specifies  the  parties 
who,  in  the  event  of  death  or  of  a  sale  of  the  land,  shall  succeed  to  the 
right  of  the  original  purchaser.  Where  the  words  of  the  statute  are 
free  from  ambiguity  they  cannot  be  disregarded.  (L.  L.  and  G.  B.  B. 
Co.  vs.  United  States,  92  U.  S.,751.) 

A  power  to  execute  a  trust,  accompanied  with  a  grant  of  title,  m« y 
be  given  to  a  donee  and  to  his  executors,  administrators,  and  heirs.  (1 
Perry  on  Trusts,  2d  ed.,  sees.  199,  340,  410;  2  Id.,  sec.  495;  Hill  on 
Trustees,  2d  Am.  ed.,  73;  Bardswell  vs.  Bards  well,  9  Sim.  319;  Titley 
M.  Wolstenholme,  7  Beav.,  425;  Saloway  vs.  Strawbridge,  1  Kay  &  J., 
371;  8.  c,  7  DeG.,  M.  &  G.,  594;  Ockleston  vs.  Heap,  1  DeG.  &  Sm., 
642;  Mortimer  vs.  Ireland,  6  Hare,  196;  s.  C,  11  Jur.,  721;  Ash  ton  vs. 
Wood,  3  Sm.  &  Gif.,  436;  Hall  vs.  May,  3  Kay  &  J.,  585;  Lane  vs.  De- 
benham,  U  Hare,  188;  Saunders  vs.  Webber,  39  Cal.,  287.)  By  anal- 
ogy,  the  right  to  a  refund  of  the  excess  purchase-money  of  land,  as  an 
inddent  of  the  latter,  may  pass  by  assignment. 

A  trast  instrument  might  be  so  drawn  as  that  a  trustee  could  assign 
the  right  to  administer  it.  (How  vs.  Whitfield,  1  Vent.,  338;  Bradford 
p«.  Beifield,  2  Sim.,  264;  Montague  vs.  Dawes,  14  Allen,  369;  see  Mil- 
nor  vs,  Metz,  16  Pet.,  224;  Saloway  vs.  Strawbridge,  uhi  supra;  2  Perry, 
Trusts,  sees.  494,  495;  Lewin,  Trusts,  [431,]  n.  1;  Cooke  vs.  Crawford, 
13  Sim.,  98;  Mortimer  vs.  Ireland,  supra;  Wilson  vs.  Bennett,  5  DeG.  & 
Sm.,  475;  Stevens  vs.  Austen,  7  Jur.,  n.  s.,  873;  Burtt's  Est.,  1  Drew., 
.'U9;  Titley  vs.  Wolstenholme,  Ockleston  vs.  Heap,  Ashton  vs.  Wood, 
Hall  p«.  May,  tibi  supra;  Hard  wick  vs.  Mynd,  1  Anst.,  109;  Mattoon 
w.  Young,  45  N.  Y.,  696.) 

It  may  be  that  the  words  "  heirs  or  assigns,'^  as  used  in  a  land- 
pateut  or  deed  of  conveyance,  would  not  pass  the  right  of  action  for 
breach  of  a  covenant  in  prossenti.  Congress  would,  nevertheless,  have 
the  right  to  name  the  parties  to  whom  alone  the  excess  purchase-money 
should  be  paid.    The  words  "heirs  or  assigns,"  in  a  land-patent  or 
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deed  of  conveyance,  mean  at  common  law,  that  the  grantee  takes  the 
land  absolutely;  that  on  his  death  intestate  the  title  goes  to  his  heirs- 
at-law;  that  if  he  assigns  or  conveys  the  land  it  goes  to  the  assignee, 
and  carries  with  it  every  accessory  and  demand  connected  with  or 
arising  out  of  the  property.  The  statute  makes  in  the  present  case  the 
right  to  a  refund  of  the  excess  purchase-money,  while  remaining  un- 
satisfied, a  demand  growing  out  of  the  land. 

At  common  law  the  original  purchaser  of  the  land,  or,  in  case  of  his 
death,  his  personal  representatives,  would  alone  have  the  right  to  col- 
lect the  excess  purchase-money  from  the  Government.  Neither  the 
h(»irs,  as  such,  nor  the  assignees  of  the  land  would  have  any  claim  on 
the  Government  therefor.  Congress  evidently  intended  to  change  the 
common-law  rule  on  this  subject,  else  the  statute  would  not  have  been 
passed.  Congress  has,  in  section  2372  of  the  Itevised  Statutes,  virtually 
affirmed,  in  similar  cases,  the  common-law  rule;  but  in  tbe  act  of  June 
16,  1880,  Congress  employed  language  different  from  that  of  section 
2372,  and  therefore  evinced  a  purpose  to  depart  from  the  rule  of  the 
common  law  in  the  case  provided  for. 

The  statute  follows  in  some  respects  the  analogy  of  the  English 
statute,  32  Henry  VIII,  c.  34,  which  changed  the  very  old  common  law 
**  so  far  as  to  enable  assignees  of  reversions  of  particular  estates,  to  which 
conditions  and  covenants  were  annexed,  to  take  advantage  of  the 
same.^  Kent  says  of  this  statute,  that  "  the  provision  is  so  reasonable 
and  just  that  it  has  doubtless  been  generally  assumed  and  adopted  a^  a 
part  of  our  American  lawJ"  (4  Comm.,  123.*  See  Dutton  vs.  Howell, 
Show.  Pari.  Cas.,  31 ;  Cahin's  case,  7  Coke's  Reports,  34;  Blankard  vs, 
Galdy,  2  Salkeld,  411,  412;  s.  c,  4  Mod.,  215,  222;  Comb.,  228;  Holt, 
341.) 

The  accounting  officers  of  the  Treasury  can  only  recognize  the  stat- 
utory right  of  the  assignee.  If  the  assignor  or  first  purchaser  claim 
any  equitable  rights  in  the  matter,  the  accounting  officers  are  without 

•This  statute  wiU  be  found  in  volume  I,  page  200,  of  the  third  edition  of  **  A  col- 
lection of  statutes  connected  with  the  ccneral  administration  of  the  law,  •  •  • 
with  notes  by  Sir  William  Davis,  Kt.  London,  1829."  It  extends  to  **  every  person, 
their  heirs,  successors,  or  assigns,  which  have,  or  shall  have,  any  gift  or  grant  of  our 
said  sovereign  lord,  [the  King,]  by  his  letters  patent,  of  any  lands,  tenements,  here- 
ditaments," &c. 

It  gives  to  the  King's  ** grantees  of  revertnons"  "the  same  advantage,  benefit,  and 
remedies  by  action  for  not  performing  of  condition,  covenants,  or  agreements  con- 
tained and  expressed  in  the  indentures  *  *  *  of  their  said  devises  or  grants 
against  all  and  every  the  said  grant45es  and  assigns  as  the  grantors  themselves,  their 
heirs  or  successors,  '  *     •     •    might  have  had  and  enjoyed,"  &c.,  &c. 

In  this  volume  is  appended  the  exposition  of  the  act  by  Sir  Edward  Coke,  1  Inst., 
215. 

This  statute  made  certain  rights  of  action  assignable  which  were  not  so  prior  to 
it<s  date. 
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jurisdiction  to  coDsider  them.  (Klink's  case,  1  Lawrence,  Compt.  Dec, 
247-9;  2  Kent,  Com.,  230;  Miluor  vs.  Metz,  16  Pet,  225;  Stow  vs.  U.  S., 
5  Ct  Cls.,  371;  Hartga  vs.  Bank  of  England,  3  Ves.,  jr.,  55;  Bank  of 
England  vs.  Parsons,  5  Ves.,  668;  Franklin  vs.  Banlc  of  England,  1 
RusseU,  575;  U.  8.  vs.  Gillis,  95  U.  S.,  412;  Bonner  vs.  U.  S.,  9  Wall., 
159;  U.  8.  vs.  Morris,  10  Wheat.,  303;  XJ.  8.  vs.  Robeson,  9  Pet.,  325.) 

Section  2362  of  the  Revised  Statutes  authorizes  the  Secretary  of  the 
Interior,  '*  upon  proof  being  made,  to  his  satisfaction,  that  any  tract  of 
land  has  been  erroneously  sold  by  the  United  States,  so  that  from  any 
cause  the  sale  cannot  be  confirmed,  to  repay  to  the  purchaser,  or  to 
his  legal  representatives  or  assignees,  the  sum  of  money  which  was  paid 
therefor.''  By  this  provision  payment  is,  in  case  of  the  death  of  a  pur- 
chaser who  has  not  sold  or  assigned  the  land,  to  be  made  to  the  "  legal 
represenPiHves^  of  the  deceased;  and  when  the  land  has  been  assigned, 
the  right  to  payment  would  vest  in  the  assignee.  The  act  of  June  16, 
1880,  (21  Stats.,  287,  sec.  2,)  requires  the  repayment  of  the  excess  pur- 
chase-money to  be  made  to  the  person  who  made  entry,  '^or  to  his 
heirs  or  assigns." 

Provision  for  repayment  of  the  purchase-money  of  lands  erroneously 
sold  was  made  as  early  as  the  act  of  January  12,  1825.  (4  Stats.,  80 ; 
Rev.  Stats.,  2362,  2363.) 

The  act  of  January  12,  1825,  (4  Stats.,  80,)  provided  that  in  case  of 
lands  erroneously  sold  by  the  United  States,  repayment  should  be 
made  to  the  purchaser  or  his  legal  representative.  This  act  was 
amended  by  the  act  of  February  28,  1859,  sec.  1,  (11  Stats.,  388)  so  as 
to  authorize  repayment,  alternatively,  to  (1)  the  purchaser,  (2)  the  legal 
representative  of  the  purchaser,  (3)  the  assignees  of  the  purchaser. 
The  intention  to  make  repayments  to  the  assignee  of  the  land  in  case 
of  the  sale  of  the  land  by  the  original  purchaser  is  plain;  and  it  is  al^ 
clear  that  in  such  case  it  is  the  holder  of  the  land  tinder  the  first 
assignment  alone  who  is  entitled  to  repayment  under  the  act  of  1859. 

Although  there  was  not  prior  to  the  passage  of  the  act  of  June  16, 
1880,  any  statutory  provision  for  the  repayment  of  excess  purchase^ 
money  in  cases  precisely  like  the  present  one,  yet  the  principle  of  re- 
paying any  excess  in  the  payment  of  purchase-money  was  applied  by 
Congress  in  its  public-land  legislation  in  1855.  The  act  of  Congress  of 
August  4,  1854,  (10  Stats.,  574,)  reduced  to  actual  settlers  and  culti- 
vators the  prices  of  the  public  land  in  proportion  to  the  length  of  time 
it  had  be«n  in  the  market.  The  act  of  March  3,  1855,  (10  Stats.,  649,) 
provided  for  a  refund  of  the  excess  over  the  prices  fixed  by  the  reduc- 
tion and  graduation  act  of  August  4, 1854. 
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lu  the  absence  of  the  statutory  provisiou  for  repayment,  a  claimant 
of  money  paid  for  land  in  excess  of  the  legal  price  might  have  sued 
the  United  States  in  the  Court  of  Claims  for  its  recovery.  (Eev.  Stats., 
1059.)  If  an  appmpriation  for  refunding  it  had  been  made  by  Con- 
gress, the  proper  accounting  officers  could  have  stated  an  account  for 
its  payment,  and  a  suit  in  the  Court  of  Claims  would  have  been  un- 
necessary. 

The  right  to  a  refund,  whether  asserted  (1)  in  the  Court  of  Claims, 
or  (2),  without  the  aid  of  the  act  of  June  16, 1880,  before  the  accounting 
officers  of  the  Treasury  Department,  or  (3),  since  that  act,  before  such 
accounting  officers,  was  in  the  original  locator,  and  so  would  remain 
unless  disposed  of  in  pursuance  of  a  statute.  The  act  of  June  16,  1880, 
could  not  divest  him  of  this  right.  But  when  it  provided,  as  it  did  in 
effect,  that  if  such  original  locator  shall  thereafter  sell  his  land,  the 
right  to  a  refund  shall  pass  to  his  "  assigns,"  his  right  was  divested  by 
hit  own  act  under  and  in  pursuance  of  the  statute.  The  statute  entered 
into  and  became  a  part  of  his  contract  of  sale. 

If  a  locator  of  land  entitled  to  a  repayment  of  excess  purchase-money 
had  sold  and  conveyed  his  land  prior  to  the  act  of  June  16,  1880,  his 
vendee  would  not  be  entitled  to  the  refund.  The  rights  of  parties 
would  have  remained  as  at  common  law.  To  hold  otherwise  would 
give  the  statute  a  retroactive  effect  upon  rights  of  claimants. 

The  original  locator,  Allspach,  sold  and  conveyed  the  land  now  in 
question  to  William  Little,  on  July  28,  1880 — after  the  approval  of  the 
act  of  June  16,  1880. 

The  act  transfers  the  claim  to  a  refund  of  excess  purchase-money  to 
the  heirs  of  the  original  locator  upon  his  death,  thereby  showing  that 
the  claim  until  satisfied  runs  with  the  land.  By  analogy,  and  upon  the 
4»axim  Noscitur  a  sociisj  the  right  to  a  refund  passes  to  the  vendee  of 
the  land. 

The  claim  now  made  is  rejected.* 

Treasury  Department, 

First  Comptroller's  Office,  May  16,  1881. 


•  The  circular  of  tA-ugust  6,  1880,  of  the  Coiniuiasioner  of  the  General  Land  Office, 
approvetl  by  the  Secretary  of  the  Interior,  to  registers  and  receivers,  with  instruc- 
tiou8  governing  the  repayment  of  purchase-money,  fees,  commissions,  and  excesses, 
under  sections  *^2  and  2363,  United  States  Re  vised. Statutes,  recites  the  act  of  June  16, 

1880. 
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m  THE  MATTER  OF  LIABILITY  FOR  THE  EXPENSES  OF 
GOVERNMENT  WITNESSES  WHO  ARE  EMPLOYES,  BUT 
NOT  "OmOERS"  OF  THE  UNITED  STATES.-LANGFORD'S 
CASE. 


1.  When  a  clerk  or  other  officer  is  a  witness  in  conrt  for  the  Government,  away  from 

his  place  of  business,  he  is  entitled  to  the  payment  by  the  Government  of  his 
"necessary  expenses." 

2.  Such  expenses  may  be  paid  by  the  proper  United  States  marshal,  as  a  disbursing 

officer,  on  a  sworn  itemized  statement  duly  sanctioned  by  the  proper  court ;  but 
no  court  has  jurisdiction  to  make,  as  to  the  amount  of  or  liability  for  such  ex- 
penses, an  order  conclusive  in  favor  of  the  marshal  against  the  proper  account- 
ing officers  of  the  Treasury  Department. 

3.  An  examiner  of  national  banks,  appointed  under  section  5240  of  the  Revised  Stat- 

utes, is  not  an  officer.  When  he  is  a  witness  in  court  for  the  Government,  he  is 
to  be  paid  as  other  tciinesses  for  such  service,  and  not  as  an  officer  entitled  to 
reimbursement  for  necessary  expenses. 

4.  If  the  court  in  which  the  bank  examiner  is  a  witness  examines  and  certifies,  by 

order  in  court,  his  expeneea  in  that  capacity  as  a  witness,  the  marshal  is  not  en- 
titled to  credit,  in  the  settlement  of  his  accounts  as  a  disbursing  officer,  for  a 
voucher  showing  payment  of  such  "  expenses." 

5.  The  opinion  of  the  Attorney-General  of  August  2,  1878,  (16  Op.,  113,)  examined. 

6.  The  First  Auditor  and  the  First  Comptroller  are  authorized  to  settle  and  adjust 

the  accounts  of  marshals,  notwithstanding  the  supervisory  authority  of  the 
Attorney-General  over  marshals. 

The  marshal  of  the  United  States  for  the  Territory  of  Montana  paid 
to  N.  P.  Langford,  an  examiner  of  national  banks,  appointed,  under  sec- 
tion 5240  of  the  Revised  Statutes,  by  the  Comptroller  of  the  Currency, 
the  sum  of  $478  for  his  "  expenses"  as  a  witness  on  behalf  of  the  Gov- 
erament  at  the  November  term,  1879,  of  the  third  ^district  court.  The 
payment  was  made  pursuant  to  an  order  of  court,  which  was  made 
under  section  855  of  the  Revised  Statutes,  The  question  arises,  whether 
the  voucher  for  this  payment  ought  to  be  credited  in  the  adjustment  of 
the  marshal's  account. 


Decision  by  William  Lawrence,  First  Comptroller: 

The  following  provisions  of  the  Revised  Statutes  are  material  to  the 
question  under  consideration : 

"Sec.  846.  The  accounts  of  district  attorneys,  clerks,  marshals^  and 
commissioners  of  circuit  courts  shall  be  examined  and  certified  by  the 
district  judge  of  the  district  for  which  they  are  appointed,  before  they 
are  present^  to  the  accounting  officers  of  the  Treasury  Department 
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for  settlement.  They  shall  then  be  subject  to  revision  upon  their  merits 
by  haid  accounting  officers,  as  in  case  of  other  public  accounts :  Pro- 
vided^ That  no  accounts  oi  fees  or  costs  paid  to  any  tioitness  or  juror, 
upon  the  order  of  any  judge  or  commissioner,  shall  be  so  re-examined 
as  to  charge  any  marshal  for  an  erroneous  taxation  of  such/ee*  or  costs. 
•  •  •  •  •  •  • 

"witnesses'  fees. 

"Sec.  848.  For  each  day's  attendance  in  court,  or  before  any  officer 
pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for 
going  from  his  place  of  residence  to  the  place  of  trial  or  hearing,  and 
five  cents  a  mile  for  returning.  When  a  witness  is  subpoenaed  in  more 
than  one  cause  between  the  same  parties,  at  the  same  court,  only  one 
travel  fee  and  one  per  diem  compensation  shall  be  allowed  for  attend- 
ance.   •    •     • 

"  Sec.  849.  No  officer  of  the  United  States  courts,  in  any  State  or 
Territory,  or  in  the  District  of  Columbia,  shall  be  entitled  to  witness 
fees  for  attending  before  any  court  or  commissioner  where  he  is  offi- 
ciating. 

"Sec.  850.  When  any  cler}^  or  other  officer  of  the  United  States  is 
sent  away  from  his  place  of  business  as  a  witness  for  the  Gk)vernment, 
his  necessary  expenses,  stated  in  items  and  sworn  to,  in  going,  returning^ 
and  att^idance  on  the  court,  shall  he  audited  and  paid;  but  no  mileage,  or 
other  compensation  in  addition  to  his  salary,  shall  in  any  case  bo 
allowed." 

"Sec.  855.  In  cases  where  the  United  States  are  parties,  the  marshal 
shall,  on  the  order  of  the  court,  to  be  entered  on  its  minutes,  pay  to  the 
jurors  and  witnesses  all  fees  to  which  they  appear  by  such  order  to  be 
entitled,  which  sum  shall  be  allowed  him  at  the  Treasury  in  his 
accounts." 

'^EC.  5240.  The  Comptroller  of  the  Currency,  with  the  approval  of 
thefeecretary  of  the  Treasury,  shall,  as  often  as  »hall  be  deemed  nec- 
essary or  proper,  appoint  a  suitable  person  or  persons  to  make  an  exam- 
ination of  the  affairs  of  every  banking  association,  who  shall  have 
power  to  make  a  thorough  examination  into  all  the  affairs  of  the  asso- 
ciation,* and,  in  doing  so,  to  examine  any  of  the  officers  and  agents 
thereof  on  oath;  and  shall  make  a  full  and  detailed  report  of  the  con- 
dition of  the  association  to  the  Comptroller    •    •    •." 

This  latter  section  originally  provided  that — 

"Every  person  appointed  to  make  such  examination  shall  receive  for 
his  servicer  at  the  rate  of  five  dollars  for  each  day  by  him  employed  iu 
such  examination,  and  two  dollars  for  every  twenty  five  miles  he  shall 
necessarily  travel  in  the  performance  of  his  duty,  which  shall  be  pai<l 
by  the  association  by  him  examined    •     •    •." 

The  act  of  February  19,  1875,  (18  Stats.,  329,)  changed  the  rate  of 
compensation,  but  the  amount  is  to  "be  assessed  by  the  Comptroller  of 
the  Cun*ency  upon,  and  paid  by,  the  respective  associations  so  exam- 
ined." 

It  is  important  to  ascertain  the  extent  of  the  jurisdiction  of  the  dis- 
trict judge  under  these  statutes.  If  he  acted  in  a  matter  as  to  which  the 
statute  protects  the  marshal  from  a  charge  for  "  an  erroneous  taxation  ^ 
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of  fees  or  costs,  his  order,  though  not  warranted  by  the  facts  of  the 
case,  will  entitle  the  marshal  to  credit  for  the  amount  paid  pursuant  to 
it ;  but  it  will  not  prevent  the  United  States  from  reclaiming  from  a 
witness  moneys  paid  which  such  witness  ought  not  in  law  to  have 
received.  The  order  is  so  far  ex  parte  that  it  is  not  res  a^djudicata,  con- 
cluding the  IJnited  States.  This  right  to  recover  money  wrongfully 
obtained  is  the  necessary  effect  of  section  846,  which  makes  all  accounts 
named  therein  "  subject  to  revision  upon  their  merits  ^  by  the  account- 
ing officers,  "  as  in  case  of  other  public  accounts.'' 

Sections  S4S  and  855,  in  connection  with  the  act  of  February  22, 1875, 
(18  Stats.,  333,)  gave  jurisdiction  to  the  proper  court  to  make  an  order 
as  to  "  fees  or  costs." 

These  have  a  technical  statutory  signification,  consisting  as  they  do 
of  ^^ per  diem  compensation,"  called  also  in  the  statute  "per  diem  at- 
tendance fee,"  and  of  mileage,  called  also  "  travel  fee,"  which  latter  may 
be  covered  by  the  comprehensive  term  "  costs."  A  court  cannot  be  re- 
quired to  exercise  a  jurisdiction  which  is  executive  and  not  judicial  in 
character.  (Hayburn's  case,  2  Dall.,  410 ;  Wilkinson  vs.  Leland,  2  Pet, 
657,  660 ;  Sampeyreac  and  Stewart  vs.  United  States,  7  Pet.,  222 ;  Ken-^ 
dall  vs.  Uniteil  States,  12  Pet.,  623;  Fletcher  vs.  Peck,  6  Cranch,  136.) 
When  a  "  clerk  or  other  officer  of  the  United  States  "  is  a  witness,  and 
away  from  his  place  of  business  as  such  officer,  he  is  not  entitled  to  any 
"  per  diem  attendance  fee."  He  is,  under  section  850,  entitled,  not  to  fees, 
but  to  his  necessary  expenses  when  stated  in  items  and  sworn  to. 

The  case  of  such  clerk  or  other  officer  is  therefore  entirely  different 
firom  that  of  a  witness  for  whose  payment  the  court  has  authority  to 
make  an  order  which  can  protect  the  marshal  from  a  charge  for  an 
erroneous  taxation  of  fees  or  costs.  The  clerk  or  officer  can  have  no 
claim  for  ^' fees'"  or  "  costs^^  and  it  is  only  as  to  these  that  the  court  can 
make  such  order.  His  necessary  expenses  are  to  be  "  audited  and  paid," 
as  on  an  account  "  stated  in  items  and  sworn  to." 

The  statute  requires  claims  of  this  class  t/O  be  adjusted  by  the  pro- 
per accounting  officers  of  the  Treasury  Department.  (Rev.  Stats.,  850 ; 
see  sees.  191, 236,  269,  277.) 

The  fact  that  the  account  of  an  officer  for  "  necessary  expenses  "  may, 
as  hereafter  shown,  be  paid  without  any  action  of  the  court,  goes  far 
to  show  that  the  words  "  fees  and  costs,"  as  used  in  section  846,  do  not 
include  such  "  necessary  expenses ;"  and  hence  payments  of  the  latter 
by  the  marshal  are  not  within  the  proviso  of  that  section  so  as  to  be 
exempt  from  re-examination  by  the  accounting  officers. 

If  a  bank-examiner  is  an  officer,  his  necessary  expenses  as  a  witness 
H.  Ex.  Doc.  219- — 18 
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are,  as  a  general  rule,  to  be  paid  apon  his  rendering  to  the  accounting 
officers  an  itemized  account,  duly  sworn  to,  which,  before  making  pay- 
ment, is  to  be  audited,  in  like  manner  as  other  accounts.  In  such  case 
the  bill  of  expenses  need  not  be  submitted  for  approval  to  the  court. 
Such  exi)enses  may  also  be  paid  by  the  marshal  as  a  disbursing  officer, 
but  the  payment  will  be  made  subject  to  the  authority  of  the  proper 
accounting  officers  to  audit  and  pass  upon  the  correctness  of  the  dis- 
bursement. Payments  of  extravagant  or  unnecessary  expenses  of  wit- 
nesses would  not  be  credited  to  the  marshal.  Advances  may  be  made 
to  the  marshal  for  the  payment  of  the  expenses  of  officers  attending 
court  as  witnesses.    (Eev.  Stats.,  3648.) 

The  effect  of  the  act  of  February  22,  1875,  (18  Stats.,  333,)  was  to 
take  from  the  judge  at  chambers  the  power  to  make  orders  as  to  "  fees 
or  costs."  Section  846  was  virtually  so  amended  as  to  require  the  orders 
to  be  made  in  open  court. 

An  examiner  of  national  banks  is  not  an  "o/^^jcr"  of  the  United 
States.  The  statute  requires  him  to  be  "  a  suitable  person  •  •  • 
to  make  an  examination  of  •  •  •  [a]  banking  association  f  but  it 
does  not  require  him  to  be  an  officer  of  the  Government  In  taking 
this  view  of  the  statute,  no  importance  is  attached  to  the  fact  that  he 
is  not  paid  by  the  Government.  There  are  officers  of  the  United  States 
who  are  compensated  by  fees  paid  by  those  for  whom  they  render  ser- 
vice. (Eev.  Stats.,  828, 829, 847, 5008, 5124.)  In  the  case  of  the  United 
States  vs.  Hartwell,  (6  Wall.,  393,)  it  is  said  that  an  office  "  embraces 
the  ideas  of  tenure,  duration,  emolument,  and  duties."  This  description 
is  repeated  in  the  case  of  the  United  States  vs.  Germaine,  (99  U.  S., 
511,)  in  which  it  is  decided  that  a  civil  surgeon  appointed  by  the  Com- 
missioner of  Pensions  to  make  the  periodical  examination  of  pensioners 
is  not  an  officer.    The  court  say : 

"  The  duties  are  not  continuing  and  permanent,  and  they  are  occa- 
sional and  intermittent.  The  surgeon  is  only  to  act  when  called  on  by 
the  Commissioner  of  Pensions  in  some  special  case,  as  when  some  pen- 
sioner or  claimant  of  a  pension  presents  himself  for  examination." 

This,  mutatis  mutandis,  so  well  describes  the  temporary  character  of 
the  employment  of  an  examiner  of  national  banks  as  to  settle  beyond 
all  doubt  that  he  is  not  an  officer.  (See  Wood's  case,  1  Lawrence, 
Compt.  Dec,  8;  Hemdon's  case.  Id.,  49;  Wade's  case.  Id.,  302;  Ben- 
der's case,  Id.,  323;  Eandolph's  case,  ante,  16;  Collins  vs.  United 
States,  15  Ct.  Cls.,  22.) 

At  common  law  a  public  officer  had  duties  to  discharge  incident  to 
bis  office.  These  he  performed  in  the  name  of  the  Crown  and  by  virtue 
of  his  office.    (Harcourt  vs.  Fox,  1  Shower,  524,  529,  532,  534,  535; 
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Show.  Pari.  Cas.,  163;  Holt,  189;  4  Mod.,  168;  12  Mod.,  42;  Coke  upon 
Litt,  42;  Hob.,  153;  Owen  vs.  Saunders,  1  Lord  Baym.,  164;  Dyer, 
114  bj  pi.  63;  1  Roll.  Abr.,  511, 1.  8, 13.)  When  they  were  of  a  purely 
ministerial  character,  he  could,  in  case  of  neglect,  be  compelled  by 
mandamus  to  ftilfil  them ;  and,  in  some  cases,  he  was  liable  to  indict- 
ment for  refusal  or  neglect  to  do  so.  (Leigh's  case,  1  Munf.,  475;  In 
matter  of  Oaths  of  Attorneys  and  Counsellors,  20  Johns.,  492.)  This 
individual  authority  and  responsibility,  which  is  the  most  prominent 
characteristic  of  a  ministerial  officer,  is  totally  absent  from  a  Govern- 
ment clerkship  or  agency.  The  person  who  occupies  such  a  position 
can,  by  virtue  thereof,  do  no  official  act.  He  is  merely  the  instrument 
by  which  a  certain  executive  officer  performs  duties  which  the  law  re- 
quires such  officer  to  perform.  A  mandamus,  where  it  would  lie,  would, 
in  respect  of  such  duties,  be  issued  to  the  officer,  and  not  to  the  clerk 
or  agent  serving  under  him.  By  looking  to  the  source  of  appointment 
as  an  aid  in  ascertaining  whether  a  person  in  the  service  of  the  Gov- 
ernment is  an  officer,  the  national  courts  have,  in  various  classes  of 
cases,  enlarged  the  word  office  beyond  its  common-law  limitation;  but 
it  is  now  too  late  to  attempt  any  restriction  of  the  word  to  its  ancient 
signification.    ( Vide  Ex  parte  Duncan  N.  Hennen,  13  Pet.,  260.) 

In  an  opinion  of  the  Attorney-General  of  August  2, 1878,  (16  Op., 
113,)  it  is  said  of  the  word  "officer,"  as  used  in  section  850  of  the  Ee- 
vised  Statutes,  that  it  "  is  to  receive  a  liberal  construction.  It  does  not 
import  an  officer  as  distinguished  from  a  soldier^  but  any  person  who  is 
an  employs^  or  is  in  the  service^  of  the  United  States^  in  however  humble  a 
capacity." 

This  construction  cannot  be  adopted.  The  section  applies,  in  terms, 
to  "any  clerk  or  other  officer."  Expressio  unius  est exclusio alterius :  If 
any  employ^  or  servant  of  the  United  States  be  neither  a  clerk  nor 
an  officer  in  the  general  acceptation  or  legal  sense  of  the  term  "officer," 
he  will  not  come  within  the  provision  of  the  statute. 

There  are  manifest  reasons  why  the  expression  "  clerk  or  other  officer" 
cannot  include  all  persons  in  the  service  of  the  United  States. 

1.  The  words  have  a  technical  legal  sense,  and  by  a  well-known  rule 
of  construction  they  are  to  be  construed  in  that  sense,  "unless  it  ap- 
pears that  they  were  intended  to  be  applied  differently  from  their  ordi- 
nary or  legal  acceptation."  (Sedgwick  on  Statutory  and  Constitu- 
tional Law,  2d  ed.,  221.)  An  able  law  writer  says,  that  "upon  sub- 
jects relating  to  courts  and  legal  process,  we  are  to  consider  the  legis- 
lature as  speaking  technically,  unless  from  the  statute  itself  it  appears 
that  they  made  use  of  the  terms  in  a  more  popular  sense."    (Id.,  221, 
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224;  1  Kent,  Com.,  4th  ed.,  461;  Clark  vs.  City  of  Utica,  18  Barb.,  451; 
Ex  parte  Hall,  1  Pick.,  261, 262;  Merchants'  Bank  vs.  Cook,  4  Pick.,  405; 
Macy  vs.  Raymond,  9  Pick.,  286;  Snell  vs.  Bridgewater  Cotton-Gui 
MTg  Co.,  24  Pick.,  296;  United  States  vs.  Jones,  3  Wash.  C.  C,  209 
The  Fashion  vs.  Wards,  6  McL.,  152;  Apple  vs.  Apple,  1  Head,  352 
McCool  vs.  Smith,  1  Black,  459;  Gibbons  vs.  Ogden,  9  Wheat.,  189 
Ogden  vs.  Saunders,  12  Wheat.,  332;  Fairlee  vs.  Corinth,  9  Vt,  269.) 
See,  as  to  the  word  "office,''  Doty  vs.  The  State,  6  Blackf.,  529;  Sey- 
mour vs.  Ellison,  2  Cow.,  29,  30,  n.;  Dana  vs.  Gill,  5  J.  J.  Marsh.,  243; 
In  the  matter  of  Oaths  of  Attorneys  and  Counsellors,  30  Johns.,  493; 
Leigh's  case,  1  Munf.,  468.) 

2.  The  popular  sense  of  the  term  ''officer"  is  generally,  also,  the  tech- 
nical legal  sense.  When,  as  in  this  case,  the  popular  and  the  legal  sense 
of  the  term  unite,  the  conclusion  that  a  national-bank  examiner  is  not 
an  officer  acquires  additional  confirmation.  There  are  many  persons 
in  the  service  of  the  United  States  who  have  never,  in  either  the  legal 
or  popular  sense,  been  denominated  officers. 

The  large  and  useful  class  of  persons,  for  example,  who  set  type, 
run  printing-presses,  bind  books,  and  render  similar  valuable  services 
in  the  office  of  the  Public  Printer,  have  never  been  known  in  legal  or 
popular  parlance  as  "oJ^r«,"  yet  they  are  in  the  service  of  the  United 
States.-    (Act  June  20, 1874,  18  Stats.,  88.) 

When  one  of  these  is  in  receipt  of  per  diem  compensation,  and,  in  re- 
sponse to  a  subpoena,  attends  court  at  a  place  away  from  his  employ- 
ment, his  pay  stops  as  a  consequence  of  such  attendance. 

If  such  employ^  be  denied  per  diem  as  a  witness,  he  will  in  eflfect  be 
denied  compensation  for  the  time  lost  in  attending  court  in  behalf  of 
the  United  States. 

Did  the  statute  contemplate  such  an  injustice  as  this  denial  would 
form!  Clearly  not.  There  are  thousands  of  persons  in  the  service. of 
the  United  States  who  labor  on  public  buildings,  and  in  various  other 
employments:  are  such  persons  to  be  denied  per  diem  compensation 
when  attending  court  as  witnesses  on  the  part  of  the  Government  t 

Can  it  be  presumed,  with  any  appearance  of  reason,  that  Congress 
intended  to  i)rohibit  all  compensation  for  the  losses  sustained  by  them 
in  rendering  obedience  to  the  process  of  the  National  courts,  while 
all  who  are  "  officers"  would,  during  the  like  attendance,  be  entitled  to 
undiminished  salary?  Most  assuredly  Congress  intended  no  such  in- 
vidious discrimination. 

3.  The  statute  furnishes  internal  evidence  that  it  applies  only  to  such 
persons  as  are  properly  denominated  officers. 
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a.  It  applies  in  terms  to  "any  clerk  or  other  officer  •  •  •  sent 
away  from  bis  place  of  business,"  and  declares  that  be  shall  be  paid 
*^ necessary  expenses,"  but  "no  mileage  or  other  compensation  in  addi- 
tion to  his  salary.^  The  term  "salary,"  though  in  popular  use  often  ap- 
plied to  the  compensation  of  persons  in  a  service  of  a  permanent  char- 
acter, is  in  the  legal  sense  the  compensation  of  an  officer. 

The  sum  paid  by  the  Government  for  work  done  or  service  rendered 
by  persons  who  are  not  officers  is,  in  legal  and  popular  sense,  variously 
called  wages,  compensation,  per  diem,  charges,  commissions,  pay,  al- 
lowances, &c.,  as  the  case  may  be.  (Rev.  Stats.,  1261,  1764;  see  sees. 
1893, 1894, 3158, 3624,  3689,  (p.  725,)  4203,  4204,  4647, 4648,  5099,  5100.) 

h.  Sections  849  and  850  provide  for  the  case  of  officers  of  the  United 
States  courts,  clerks,  or  other  officers.  This  is  the  only  designation 
^ven  of  those  who  are  excluded  from  the  right  to  receive  the  fees  of 
witnesses.  The  rule  of  construction  under  which  the  meaning  of  words 
is  ascertained  upon  the  maxim,  Koscitur  a  sodis^  forbids  any  such  ex- 
tension of  the  provision  of  these  sections  as  would  include  those  who 
are  not  officers.  (Broom's  Leg.  Max.,  588 ;  Sedgwick,  Stat,  and  Const.  L., 
360,  n.)  Not  one  word  is  used  to  designate  persons  who  are  not,  in  the  legal 
sense  of  the  word,  officers.  When  those  persons  in  the  service  of  the 
Government  who  are  not  officers  are,  including  all  classes  of  them,  so 
numerous  as  vastly  to  exceed  in  number  those  who  are  officers,  it  is  in- 
credible that  Congress  meant,  by  a  word  which  has  no  legal  or  general 
application  to  them,  that  they  should  be  included  in  the  lesser  and 
higher  class  of  public  servants  whom,  in  accordance  with  the  legal  and 
popular  sense  alike  of  the  term,  it  designates  as  officers.  To  sustain 
the  imputation  of  such  a  purpose,  it  would  be  necessary  to  show  that 
Congress  is  either  unduly  economical  in  the  use  of  words,  or  totally 
ignorant  of  their  scope  and  import.  Either  proposition  is  incapable  of 
proof,  and  at  war  with  all  experience  and  reason : 

"The  legislature  must  be  presumed  to  use  words  in  their  known  and 
ordinary  signification,  unless  that  sense  be  repelled  by  the  context." 
(Lessee  of  Levy  vs.  McCartee,  6  Pet.,  110.) 

c.  In  acts  of  Congress  having  relation  to  officers  and  other  persons, 
apt  words  are  employed  when  necessary  to  enlarge  or  limit  the  applica- 
tion of  the  statutory  provisions.  When  Congress  intended  to  deny  du- 
plicate compensation  to  persons  in  the  service  of  the  [Jnited  States,  it 
used  the  words:  "No  offi^ier  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regu- 
lations."   (Rev.  Stats.,  1765.) 

The  following  citations  illustrate  the  use  of  apt  words  in  legislation 
having  relation  to  officers  and  other  persons :    "No  money  shall  be  paid 
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to  any  person  for  his  compensation  who  is  in  arrears  to  the  United 
States,''  (Jd,  1766;)  "every  officer  or  agent  of  the  United  States,''  {Id.y 
6491;)  "every  person,^  {Id.,  5492;)  "any  person  •  •  •  charged 
with  the  safe-keeping,"  {Id.,  5495;)  "every  oflftcer  of  the  United  States^ 
or  person  holding  any  place  of  trust  or  profit,"  {Id.,  5498.)  See  also 
Rev.  Stats.,  2d  ed..  Appendix,  pp.  1093, 1097;  act  August  15, 1876, 19 
Stats.,  169,  sec.  6. 

d.  The  plain  meaning  of  the  word  officer  cannot,  by  any  proper  rule 
of  construction,  be  extended  to  agents  and  employ^  who  fill  no  offices. 
Where  general  words  follow  particular  ones  the  rule  is,  to  construe  them 
ejusdem  generis.  (Sandiman  vs.  Breach,  7  Bam.  &  C,  100;  Rex  vs.  In- 
habitants of  Whitnash,  Id.,  602;  1  Blackst  Comm.,  88.) 

To  construe  a  statute  which  expressly  enumerates  officers,  and  names 
no  class  of  persons  who  are  not  either  legally  or  popularly  denominated 
officers,  as  including  by  the  term  "officer"  everybody  "who  is  an  em- 
ploy^,  or  is  in  the  service,  of  the  United  States,  in  however  humble  a 
capacity,"  would  be  in  effect  to  import  into  the  statute  words  which 
Congress  had  not  incorporated  in  it. 

In  King  vs.  Burrell,  12  Ad.  &  Ell.,  468,  Patterson,  J.,  said:  "Every 
day  I  see  the  necessity  of  not  importing  into  statutes  words  which  are 
not  to  be  found  there.  Such  a  mode  of  interpretation  only  gives  occa- 
sion to  endless  difficulties."  The  Supreme  Court  has  approved  this 
declaration,  and  added  that  "statutes  must  rest  on  the  words  used.'^ 
(L.  L.  &  G.  R.  R.  Co.  vs.  United  States,  92  U.  S.  751;  see  Cantwell 
vs.  Owens,  14  Md.,  226.) 

4.  No  supposed  policy  of  the  statute  ca^^  require  the  word  officer  to  be 
construed  as  including  agents  and  other  employes  of  inferior  rank. 
The  purview  of  a  statute  may  be  enlarged  or  restrained,  as  the  intention 
of  the  legislature  may  require;  it  must  not  be  so  extended  as  to  trans- 
gress the  necessary  limits  of  the  language  used.  (Sedgwick,  Stat  and 
Const.  L.,  200,  n.;  Maxwell  vs.  Collins,  8  Ind.,  38 ;  Broom's  Leg.  Max.,  646.) 
What  is  called  the  policy  of  the  Government  with  reference  to  any  par- 
ticular legislation,  is  too  unstable  a  ground  upon  which  to  rest  a  decision 
in  the  interpretation  of  statutes.  (Hadden  vs.  The  Collector,  5  Wall., 
111.)  Deciding  upon  the  policy  of  astatute,  has  been  likened  by  a  learned 
judge  to  the  perilousness  of  "riding  an  unruly  horse."  The  intention  of 
Congress  is  to  be  gathered  from  the  whole  statute,  and  from  existing 
conditions  and  other  sources;  but  words  used  cannot  be  enlarged  beyond 
their  fair,  usual  meaning,  unless  there  be  something  in  the  statute  which 
shows  a  purpose  so  to  enlarge  them.  In  cases  of  doubt,  the  sound 
principle,  Ita  lex  scripta  est,  should  not  be  lost  sight  of.    (Broom's  Leg. 
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Max.,  551, 553;  Allen  vs.  Cook,  26  Barb.,  380;  Elliott  vs.  Turner,  2  Com. 
B.,  446, 461;  Robertson  r*.  French,  4  East,  136;  Hunter  t?«.  Leathley,  10 
Bam.  &  C,  871.) 

The  intenUony  pursuant  to  public  policy,  of  the  statute  prohibiting 
officers  from  receiving  fees  as  witnesses,  was  to  prevent  the  payment  of 
double  or  additional  compensation,  to  which,  without  the  prohibition, 
they  might  be  held  to  be  entitled,  namely:  first,  by  salary  as  officers, 
and,  secondly,  by  fees  as  witnesses;  and  the  prohibition  applies  to  the 
case  of  an  officer  who  may  be  compensated  solely  by  fees  from  the  public. 
(Wilson's  case,  ante,  206.) 

According  to  the  view  taken,  the  statute  which  authorizes  payment 
of  exx>enses  to  witnesses  is  to  be  limited  in  its  application  to  the  case 
of  officers  attending  court  as  witnesses  on  the  part  of  the  United  States. 
A  temporary  absence  from  the  post  of  duty  does  not  generally  deprive 
an  officer  of  the  right  to  his  salary.  (Evans's  case,  ante,  8;  Eveleth's 
case,  ante,  20;  Seward's  case,  ante,  58.)  The  rule  is  different  in  the 
case  of  agents  and  other  employes  in  the  public  service;  their  compen- 
sation is  generally  subject  to  the  control  of  some  superior  officer,  and 
may  be  stopped  during  absence  from  their  proper  employment.  (Ben- 
der's case,  1  Lawrence,  Compt.  Dec,  323;  Gratiot  vs.  U.  S.,  15  Pet.,  371 ; 
U.  S.  vs.  Macdaniel,  7  Pet,  1;  TJ.  S.  t?«.  Ripley,  Id.,  18;  U.  S.  vs.  Fille- 
brown.  Id.,  28 ;  Evans's  case,  ante,  1 ;  E veleth's  case,  ante,  20.)  Agents, 
so  called,  of  the  Government  may  in  fact  be  officers;  e.  g.,  special, 
local,  and  route  agents  of  the  postal  service,  (Tit.  XL VI,  Chap.  12, 
Rev.  Stats. ; )  but  the  appellation  is  not  strictly  accurate.  A  person  acting 
under  public  authority  as  an  examiner  of  national  banks,  who  is  entitled 
to  no  salary  from  the  Government,  and  whose  compensation  is  earned 
from  banks  examined  by  him,  cannot  while  attending  court  as  a  witness 
be  earning  compensation  which  is  to  be  paid  by  a  national  bank. 
When  in  such  attendance  no  supposed  policy  of  the  statutes  can  exclude 
him  from  the  right  to  the  fees  of  a  witness. 

In  this  particular  case,  which  may  be  illustrative  of  others,  the  al- 
lowance made  to  the  bank-examiner  for  expenses  as  a  witness  is  largely 
in  excess  of  the  amount  to  which  he  is  entitled  for  per  diem  and  mileage. 
If  this  claim  be  allowed  by  the  accounting  officers,  they  must,  to  be  consist- 
ent, allow  such  expenses  to  every  person,  not  an  officer,  in  the  employ- 
ment of  the  Government  who  is  subpoenaed  as  a  witness  in  its  behalf. 
There  is  but  one  safe  rule,  i.  e.,  to  adhere  to  the  words  which  Congress  has 
used,  and  to  give  them  their  technical  legal  sense,  which  in  this  case  is 
also  the  popular  sense. 

There  is  no  elastic  rule  for  interpreting  the  word  "  officer"  as  employed 
in  the  statute  now  under  consideration.    It  must  be  confined  to  those 
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technically  known  as  "officers," or  else  it  must  include  all  persons  in  the 
service  of  the  Government.  To  begin  to  classify  those  who  are  in  the 
service  by  any  rules  other  than  those  which  are  well  settled,  would  be 
to  open  the  door  for  the  exercise  of  discretion,  which  alone  belongs  to 
Congress.  It  is  infinitely  better  to  leave  to  Congress  the  work  of  cor- 
recting any  defect  in  statutes  than  to  invade  legislative  authority  by 
adopting  constructions  against  the  plain  meaning  of  words,  and  thus 
opening  a  field  for  the  introduction  of  great  abuses.  (Sedgwick,  Stat 
and  Const.  L.,  175,  183.) 

Construction  is  only  allowable  when  language  is  ambiguous.  (Sedg- 
wick, 8.  &  C.  L.,  194;  U.  S.  vs.  Fisher,  2  Cranch,  358,  399;  Case  vs. 
Wildridge,  4  Ind.,  54;  Bosley  vs.  Mattingly,  14  B.  Monroe,  Ky.,  90.)  All 
beyond  this  is  the  domain  of  discretion,  of  arbitrary  power,  in  which  law 
ceases  and  despotism  begins.  It  was  well  said  by  Burke,  on  the  trial  of 
Hastings,  that  "  law  and  arbitrary  power  are  at  eternal  enmity.''  Where 
discretion  is  substituted  for  law  in  the  exercise  of  judicial  power, 

*^ Chaos  umpire  site, 

And  by  decision  more  embroils  the  fray." 

These  dangers  can  be  averted  only  by  adhering,  as  far  as  practicable, 
to  the  words  of  the  statute. 

The  Attorney-General  has  a  supervisory  power  over  marshals.  (Bev. 
Stats.,  362,  363,  369.)* 


•Since  the  opinion  of  the  Attorney-General  of  August  2,  lb78,  (16  Op.,  113,)  the 
foUowing  circular  has  been  issued : 

Department  of  Justice,  Washington^  January  4,  1879. 

Sir:  Inquiries  lately  made  of  the  Attorney -General,  by  district  attorneys  and 
marshals  from  different  districts,  as  to  whether  section  850  of  the  Revised  Statutes 
is  applicable  to  certain  classes .  of  officers  subpcenaed  as  witnesses  for  the  Govern- 
ment, suggest  the  atlvisability  of  issuing  general  instructions  covering  the  subject 
of  these  inquiries. 

You  are  accordingly  informed — 

1.  That  section  850,  as  construed  by  this  Department^  is  limited  to  salaried  officers 
who  are  sent  away  from  their  places  of  business  as  witnesses  for  the  Government. 
This  construction,  which  is  favored  by  the  implication  contained  in  the  last  clauso 
of  the  section,  derives  additional  support  from  a  reference  to  the  original  provision 
in  the  act  of  February  26,  1853,  ch.  80.  Officers  compensated  by  /ees,  who  are  thus 
called  away  as  witnesses,  are  accordingly  not  deemed  to  be  within  that  section. 
These  officers  (except  where  the  allowance  of  witnesses'  fees  to  any  of  them  is  else^ 
where  prohibited,  as  in  section  849)  should  be  paid  the  per  diem  and  mileage  pro- 
vided by  section  848. 

2.  That  section  850  is  regarded  by  this  Department  as  not  extending  to  officers  or 
employ^  of  the  Grovemment  for  whose  necessary  expenses  while  travelling  to  and 
from  court,  and  also  during  their  attendance  thereon,  provision  is  otherwise  made 
by  Congress.  Within  this  category,  it  is  believed,  come  the  special  agents  of  the 
Post-Office  Department,  the  special  agents  of  the  Pension  Office,  the  special  agents 
of  the  Treasury  Department,  Internal-Revenue  agents,  and  Secret-Service  operatives 
under  the  control  of  the  Treasury  Department— especially  when  called  as  witnesses 
for  the  Government  in  those  cases  whei*ein  they  are  employed  by  direction  of  their 
respective  bureaus  or  departments.    These  agents  and  operatives  (in  addition  to 
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Bat,  notwithstanding  this  supervision,  the  accounts  of  marshals  are 
subject  to  the  jurisdiction  of  the  First  Auditor  and  First  Comptroller. 
(Rev.  Stats.,  191,  236,  269,  277,  369.) 

When  the  allowance  authorized  to  be  made  by  a  particular  officer  is 
intended  to  be  conclusive^  it  is  so  specially  declared  in  the  statute. 
(Rev.  Stats.,  47,  48,  4646, 4648 ;  Eveleth's  case,  anU^  25;  Seward's  case, 
an(«,  58;  Special-Session  case,  ante^  83;  Campbell's  case,  ante^  239; 
Bender's  case,  1  La>vrence,  Compt.  Dec,  335;  Act  March  3,  1849,  sec. 
6;  9  Stats.,  414.) 

As  the  national-bank  examiner,  whose  voucher  is  now  under  con- 
sideration, was  not  an  officer  in  the  service  of  the  United  States,  and 
received  no  fees  or  compensation  from  the  Government  during  the  time 
of  his  attendance  at  court  as  a  witness,  he  stands  on  the  same  footing 
as  any  other  witness  on  the  part  of  the  United  States  who  is  not  an 
officer;  he  is  entitled  only  to  the  statutory  witness-fees. 

The  voucher  is  rejected,  as  not  being  evidence  of  a  legal  disbursement. 

TBEAsirftY  Department, 

First  Comptroller's  O^we^  May  17,  1881. 


certain  salaries  or  ver  dieni  paid  them  as  compensation  for  their  services)  are  nnder- 
stood  to  receive  allowances  for  travelling  and  other  incidental  exnenses,  incurred 
while  in  the  discharge  of  their  duties,  out  of  appropriations  specially  provided  for 
these  objects.  Section  850  does  not  comprehena  expenses  for  which  Congress  has 
thus  specially  provided. 

District  attorneys  and  marshals  are  instructed,  in  dealing  with  claims  of  witnesses 
nnder  section  850,  to  act  in  conformity  hereto.  They  are  directed,  before  allowing 
or  paying  under  that  section  any  officer  or  employ^  of  the  United  States  -who  has 
been  subpccnaed  as  a  witness  for  the  Government  his  necessary  expenses  for  travel 
and  attendance  on  court,  to  require  from  the  claimant  a  declaration,  to  be  inserted 
in  and  made  part  of  the  affidavit  to  his  account,  that  he  has  not  received,  and^s  not 
entitled  by  the  regulations  of  the  bureau  or  department  in  whose  service  he  is  or  was 
employed  to  claim  or  receive,  and  will  not  claim,  from  such  bureau  or  department, 
any  allowance  whatever  for  those  expenses. 

Very  respectfully, 

CHA8.  DEVENS, 

Attorney-General, 
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IN  THE  MATTER  OF  REIMBURSING  INTERNAL-REVENUE 
COLLECTOR  THE  AMOUNT  OF  JUDGMENT  RECOVERED 
AGAINST  HIM  IN  STATE  COURT,  IN  A  SUIT  OF  WHICH  THE 
UNITED  STATES  DISTRICT  ATTORNEY  HAD  NO  KNOWL- 
EDGE ORNOTICE.-RAMSEY'S  CASE. 


1.  It  is  the  duty  of  the  attorney  of  the  United  States  to  appear  in  behalf  of  col- 

lectors and  other  revenue  officers  of  the  United  States  in  all  suits  pending  in 
his  district,  both  in  State  courts  and  in  courts  of  the  United  States,  when  such 
attorney  has  knowledge  or  notice  of  the  pendency  of  such  suits. 

2.  A  revenue  officer  against  whom  judgment  has  been  rendered  in  a  StaU  court  for 

an  official  act  is  not  entitled  to  be  reimbursed  by  the  United  States  for  money 
paid  on  such  judgment  unless  the  proper  district  attorney  was  duly  notified, 
or  had  knowledge  of  the  pendency  of  the  suit. 

In  May,  1868,  S.  B.  Spurlock  brought  suit  in  the  State  circuit  court 
of  Davidson  County,  Tennessee,  against  Joseph  Ramsey,  to  recover 
the  value  of  three  barrels  of  brandy,  seized  by  the  latter  as  collector 
of  internal  revenue  in  the  fourth  district  of  that  State,  because  of 
not  being  stamped  tax-paid;  and  in  May,  1871,  recovered  judgment 
for  $558.20  damages  and  costs.  Execution  was  issued,  and  $355 
made,  November  24,  1871,  by  sale  of  Ramsey's  property.  Ramsey 
presented,  October  14, 1880,  a  claim  for  reimbursement  to  the  Commis- 
sioner of  Internal  Revenue,  who,  February  28,  1881,  allowed  $355; 
which  allowance  was,  March  1, 1881,  approved  by  the  Secretary  of  the 
Treamiry.  On  this  allowance,  so  approved,  the  Fifth  Auditor  stated, 
March  7,  an  account;  on  which  the  question  arises,  whether  the  amount 
thus  allowed  shall  be  certified  by  the  First  Comptroller  as  due  to  the 
claimant.    (Rev.  Stats.,  269.) 


Decision  by  William  Lawrence,  First  Comptroller. 

Section  771  of  the  Revised  Statutes  makes  it  the  duty  of  every 
"district  attorney  •  •  •  to  appear  in  behalf  of  the  defendants  in 
all  suits  or  proceedings  pending  in  his  district  against  collectors,  or 
other  officers  of  the  revenue,  for  any  act  done  by  them  or  for  the 
recovery  of  any  money  exacted  by  or  paid  to  such  officers,  and  by  them 
paid  into  the  Treasury.'' 

The  language  of  this  section  is  sufficiently  broad  to  include  suits  iu 
State  courts  as  well  as  those  in  courts  of  the  United  States.  Oeneralia 
verba  sunt  generaliter  intelligenda.    There  is  nothing  in  the  statute  to 
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restrain  or  qualify  the  force  of  the  comprehensive  words  employed. 
The  purpose  and  policy  of  the  law  require  this  construction.  The 
necessity  for  the  presence  of  the  district  attorney  is  presumably  greater 
in  a  State  court  than  in  a  court  of  the  United  States.  It  cannot  be 
reasonably  supposed  that  Congress  intended,  while  legislating  on  the 
subject,  to  omit  providing  for  that  which  is  most  needed. 

No  State  court  could  refuse  the  United  States  district  attorney  per- 
mission to  appear  for  the  purpose  of  making  the  defence  contemplated 
in  the  law  which  binds  him.  (Florida  t?«.  Georgia,  17  How.,  491.)  The 
power  of  Congress  to  protect  the  interests  and  rights  of  the  United 
States  is  supreme. 

It  is  unnecessary  to  consider  the  question  whether  this  claim,  to  be 
valid,  should  have  been  presented  in  proper  time.  (Rev.  Stats.,  3228.) 
Nor  is  it  material  to  consider  whether  a  certificate  of  probable  cause  is 
also  essential  to  its  validity.  (Bev.  Stats.,  3220 ;  Dunnegan's  case, 
ante,  92-98.) 

The  claimant  is  not  entitled  to  be  reimbursed,  because  it  does  not 
api)ear  that  the  attorney  of  the  United  States  for  the  district  in  which 
the  seizure  was  made  had  knowledge  or  notice  of  the  pendency  of  the 
suit,  or  that  the  Secretary  of  the  Treasury  had  instructed  the  attorney 
not  to  defend  the  claimant.  The  principles  laid  down  in  Dunnegan's 
case,  arUe,  92,  are  equally  applicable  to  the  present  case,  and  must  be 
held  to  govern  it. 

The  claim  is  rejected. 

Tebasuby  Department, 

First  Comptroller's  Office,  May  18,  1881. 


m  THE  MATTEB  OF  REQUIRING  RELINQUISHMENT  OF 
CLAIMS  TO  PUBLIC  LANDS,  WHEN  ENTRIES  THEREOF  # 
ARE    CANCELLED,   BEFORE    MAKING  REPAYMENT  OF 
FEES,  PURCHASE-MONEY,  &C-RELINQUISHMENT CASE. 

1.  The  act  of  June  16,  1880,  (21  Stats.,  2S7,)  requires  a  reliaquishment  of  all  claims 

to  '' homestead/'  "timber-culture,"  and  "cash  entries"  of  lands  by  parties  asking 
a  repayment  of  fees,  commissions,  cKcesses,  or  purchase-money  in  cases  of  can- 
cellation for  conflict,  or  where  entries  have  been  otherwise  erroneously  allowed. 

2.  The  Secretary  of  the  Interior  cannot  actually  repay  such  fees,  commissions,  ex- 

cesses, or  purchase-money  from  the  Treasury.  He  is  authorized  to  approve 
claims  for  repayment,  after  which  approval  they  are  still  to  be  examined  on 
their  merits,  audited,  and  paid  in  like  manner  as  other  claims. 

3.  Vouchers  for  repayments  will  not  be  approved  by  the  First  Comptroller,  unless 

the  evidence  of  relinquishment  which  is  required  by  the  statute  shall  be  filed 
with  the  claims. 
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The  act  of  Congress  June  16,  1880,  (21  Stats.,  287,)  provides  that— 

"  Sec.  2.  In  all  cases  where  homestead  or  timber-culture  or  desert- 
land  entries  or  other  entries  of  public  lands  have  heretofore  or  shall 
hereafter  be  canceled  for  conflict,  or  where,  from  any  cause,  the  entry 
has  been  erroneously  allowed  and  cannot  be  confirmed,  the  Secretary 
of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made  such 
entry,  or  to  his  heirs  or  assigns,*  the  fees  and  commissions,  amount  of 
purchase-money,  and  excesses  paid  upon  the  same  upon  the  surrender 
of  the  duplicate  receipt  and  the  execution  of  a  proper  relinquishment  of 
all  claims  to  said  land,  whenever  such  entry  shall  have  been  duly  can- 
celed by  the  Commissioner  of  the  General  Land  Office,  and  in  all  cases 
where  parties  have  paid  double-minimum  price  for  land  which  has 
afterwards  been  found  not  to  be  within  the  limits  of  a  railroad  land 
grant,  the  excess  of  one  dollar  and  twenty-five  cents  per  acre  shall  in 
like  manner  be  repaid  to  the  purchaser  thereof,  or  to  his  heirs  or 
assigns." 

In  the  settlement  of  accounts  examined  and  audited  by  the  Com- 
missioner of  the  General  Land  Office  under  this  section,  the  question 
has  arisen  whether  a  properly-executed  relinquishment  should  be  re- 
quired from  the  claimants  of  repayments  in  all  cases  wherein  the 
entries  referred  to  in  said  section  have  been  or  shall  be  cancelled  for 
conflict,  or  have  been  erroneously  allowed  and  cannot  be  conflrmed. 


Decision  by  William  Lawrence,  First  Comptroller  : 

When  a  homestead,  timber-culture,  desert-land,  or  cash  entry  of 
public  land  has  been  made  at  a  land  office,  and  has  been  duly  cancelled 
by  the  Commissioner  of  the  General  Land  Office,  for  conflict,  or  where, 
from  any  cause,  any  of  such  entries  has  been  erroneously  allowed,  and 
cannot  be  confirmed,  the  party  who  made  the  entry  is,  or  his  heirs  or 
assigns  are,  entitled  to  a  repayment  of  the  fees  and  commissions,  amount 
of  purchase-money,  and  excesses  paid  upon  the  same,  upon  the  sur- 
render of  the  duplicate  receipt  and  the  execution  of  a  proper  relinquish- 
ment of  all  claims  to  said  land  so  entered.  The  execution  of  such  relin- 
quishment is  clearly  required  by  the  statute  as  a  condition  precedent 
to  the  repayment.  It  has  been  suggested  that  in  ca^sh  entries  no  relin- 
quishment is  necessary,  for  the  reason  that  the  party  making  the  entry 
acquired  no  title  which  he  can  relinquish.  But  it  is  clear  that  his  entry 
gives  color  of  title,  and  that  possession  thereunder  is  a  gt^o^  legal  title. 
( nobbs  vs.  Smith,  15  Ohio  St.,  419 ;  James  vs.  Johnson  &  Morey,  6  Johns. 
Ch.,  417.)    Such  entry  may,  by  long  possession,  ripen  into  a  perfect  title 


•As  to  the  effect  of  the  words  "heirs  or  assigns,''  see  AUspach's  case,  ant€jWO; 
Peck  V8.  Ingrahani)  2rt  Miss.,  240;  sec.  9  of  the  act  of  Congress  of  June  8,  1872,  (17 
Stats.,  3.32.) 
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against  the  holder  of  an  adverse  patent.  The  entry  gives  a  right  to 
contest  a  cancellation  before  the  register  and  receiver,  the  Commis- 
sioner of  the  General  Land  Office,  and  the  Secretary  of  the  Interior, 
when  an  entry  of  the  same  land  has  been  made  by  another  party.  Pos- 
session nnder  the  first  entry  gives  also  a  colorable  right  to  defend  an 
occupancy  against  a  party  claiming  under  a  patent  issued  subsequently 
to  such  entry.  The  cancellation  by  the  Commissioner  of  the  General 
Land  Office  is  an  act  committed  by  law  to  his  judgment,  and  his  decision 
as  to  the  fact  of  cancellation  is  conclusive  on  the  accounting  officers. 
(Seward's  case,  ante^  63;  Fletcher  vs.  Peck,  6  Cranch,  133.)  But  it  is 
not  conclusive  on  the  party  who  made  the  entry.  He  may  contest  the 
validity  of  a  patent  for  the  same  land  issued  on  any  subsequent  entry 
to  another  party.  A  party  in  possession  can  defend  against  an  action 
to  recover  by  the  holder  of  a  void  patent.  A  patent  issued  without 
authority  of  law  is  void.  A  patent  issued  for  lands  not  authorized  to 
be  sold,  or  which  are  reserved  from  sale,  is  not  voidable,  but  void. 
(Holden  vs.  Joy,  17  Wall.,  211;  L.  L.  and  G.  R.  R.  Co.  vs.  U.  S.,  92  U. 
8.,  733;  1  Op.  Att.-Gen.,  420;  2  Op.,  186;  5  Op.,  9;  Stoddard  vs. 
Chambers,  2  How.,  284:  Kissell  vs.  St.  Louis  Public  Schools,  18  How., 
19;  Easton  vs.  Salisbury,  21  How.,  431;  Minter  vs.  Crommelin,  18  How., 
87;  s.  c,  9  Ala.,  594;  Brown  vs.  Clements,  3  Hqw.,  650;  U.  S.  vs. 
Stone,  2  Wall.,  525;  Wilcox  vs.  Jackson,  13  Pet.,  498;  Reichart  vs. 
Felps,  6  Wall.,  160;  State  of  Indiana  vs.  Miller,  3  McLean,  151;  Hunter 
vs.  Hemphill,  6  Mo.,  106;  Jackson  vs.  Lawton,  10  Johns.,  26;  Railroad 
Co.  vs.  Smith,  9  Wall,  96;  Doe  vs.  Files,  3  Ala.,  47;  Doe  vs.  Watts,  7  S. 
&  M.,  363;  Perry  r*.  O'Hanlon,  11  Mo.,  585;  People  vs  Livingston, 
8  Barb.,  Sup.  Ct,  253;  Wright  vs.  Rutgers,  14  Mo.,  585;  Garton  vs. 
Cannada,  39  Mo.,  357;  Lindsey  vs.  Hawes,  2  Black,  554;  State  of  Min- 
nesota vs.  Bachelder,  5  Minn.,  223;  s.  c,  1  Wall..  109;  O'Brien  vs.  Perry, 
1  Black,  132;  Clements  vs.  Warner,  24  How.,  394;  Garland  vs.  W^Tin, 
20  How.,  6;  Barnard  vs.  Ashley,  18  How.,  43;  Gingrich  vs.  Foltz,  19 
Pa.  St,  38;  Hale  vs.  Gaines,  22  How.,  144;  Report  of  Commissioner 
General  Land  Office  for  1868,  p.  126;  Polk  vs.  Wendell,  9  Cranch,  87; 
8.C.,  5  Wheat.,  301;  Shepley  vs.  Cowan,  91  U.  S.,  330;  Johnson  vs. 
Towsley,  13  Wall.,  72;  Marquez  vs.  Frisbie,  101  U.  S.,  473.) 

This  principle  is  recognized  by  Congress  in  the  acts  providing  for  the 
return  of  purchase  money  in  case  of  unauthorized  sales.  (Acts  March 
3, 1819;  May  21,  1824;  January  12,  1825;  May  24,  1828;  1  Lester,  34, 
36,  38,  40,  667;  Branson  vs.  Wirth,  17  Wall.,  32;  s.  c,  Wirth  vs.  Bran- 
son,  98  U.  S.,  118;  Moore  t?«.  Bobbins,  96  U.  S.,  530.) 

The  statute  provides  that,  after  the  cancellation  of  an  entry,  "the 
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Secretary  of  the  Interior  shall  cause  to  he  repaid^  to  the  person  who 
made  such  entry,  or  to  his  heirs  or  assigns,  the  fees,  commissions,  pnr- 
chase-monoy,  and  excess  paid.  This  provision  can  only  mean  that  the 
claim  for  repayment  is  to  be  approved  by  the  Secretary  of  the  Interior, 
He  does  not  literally  repay.  The  claim  is,  under  section  456  of  the 
Eevised  Statutes,  to  be  audited  and  stated  by  the  Commissioner  of  the 
General  Land  Office;  and  then  the  First  Comptroller  is  required  to  re- 
examine the  same,  and  either  to  certify  for  payment  the  balance  which 
he  f  nds  due,  or,  if  he  find  no  balance  due,  to  reject  the  claim  alto- 
gether.    (Eev.  Stats.,  269;  Allspach's  case,  ante^  260.) 

Vouchers  for  repayments  will  not  be  approved  in  this  office  unless 
the  evidence  of  relinquishment  which  is  required  by  the  statute  shall 
be  filed  with  the  claims. 

Treasury  Department, 

First  Comptroller's  Office,  June  3,  1881. 


IN  THE  MATTER  OF  THE  FEES  OF  UNITED  STATES  MAR- 
SHALS, CLERKS  OF  THE  CIRCUIT  AND  DISTRICT  COURTS, 
AND  COMMISSIONERS  OF  THE  CIRCUIT  COURTS  FOR 
ISSUE  AND  SERVICE  OF  SUBP(ENAS.-SUBP(ENA  CASE. 


.  The  act  of  February  22,  1875,  (18  Stats.,  334,  sec.  7,)  was  designed  to  prohibit 
oonatruoHve  mileage:  as,  e,  g.f  when  a  writ  is  transmitted  to  be  served  by  a  dep- 
uty marshal  residing  or  stationed  at  or  near  the  place  of  service,  mileage  is  not 
to  be  allowed  except  for  actual  and  necessary  travel. 

,  Giving  the  act  that  construction  which  denies  compensation  for  *  *  travel  not  •  •  • 
necessarily  performed,^'  as  its  language  and  evident  purpose  require,  no  more 
mileage  can  in  such  case  be  paid  than  that  for  which  a  deputy  nearest  the 
place  of  service  might  properly  charge  for  actual  travel  from  the  place  where 
he^receives  the  writ  to  the  place  of  service. 

,  Section  877  of  the  Revised  Statutes  provides  that  witnesses  who  are  required  to 
attend  any  term  of  a  circuit  or  district  court  an  the  part  of  the  United  States, 
shall  be  subpcBuaed  to  attend  to  testify  generally  on  their  behalf;  and  that  under 
such  process  they  ^^  shall  appear  before  the  grand  or  petit  jury,  or  both,  as  they  may 
be  required  by  the  court  or  district  attorney." 

,  The  clerk  of  the  court  is  not  at  liberty  to  elect  between  this  statutory  form  of 
subpoena  and  the  form  which  issues  as  in  a  cause  pending  in  court.  Section 
877  is  to  be  construed  as  commanding  the  clerk,  when  witnesses  on  behalf  of 
the  United  States  who  reside  in  the  same  locality  or  direction  of  travel  from 
the  court  are  required  to  attend  at  any  term  thereof,  to  issue  for  them  one  gen- 
eral subpoena,  whether  their  testimony  be  needed  before  the  g^raud  jury  or  in  a 
cause  or  causes  to  be  tried  either  by  the  court  or  jury. 
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5.  The  opinion  of  the  late  Attorney-General  (16  Op.,  16d-70)  that  a  marshal  is  en- 

titled to  **  fall  mileage  on  each  torit  served  by  him^  when  several  issued  in  behalf 
of  the  Government,  to  be  served  on  different  peraonSy  are  or  might  be  served  at 
the  same  time,  only  one  travel  being  necessary  to  make  the  service  on  all  of 
said  persons,  where  such  travel  is  actually  performed ;"  and  (/d.,  167)  that, 
*'  in  regard  to  mileage,  section  829  makes  no  dUtinctian  between  process  issued 
in  behalf  of  the  Government  and  that  issued  in  behalf  of  individuals,^^  not  con- 
curred in,  and  not  conclusive  on  the  First  Comptroller,  who  is  required  to  de- 
cide questions  of  this  character. 

6.  Section  829  of  the  Revised  Statutes  provides  that  "to  save  unnecessary  expense, 

it  shall  be  the  duty  of  the  clerk  to  insert  the  names  of  as  many  witnesses  in  a 
cause  in  such  subpcena  as  convenience  in  serving  the  same  will  i>ermit.''  This 
provision  applies  to  all  siibpcenas  for  witnesses,  and  is  designed  to  secure  econ- 
omy and  to  restrict  charges  for  fees  in  issuing  and  serving  the  writs,  whether 
issued  on  behalf  of  the  United  States  or  of  private  suitors. 

7.  The  provision  as  to  "  unnecessary  expense"  relates  as  well  to  the  marshals  mile- 

age as  to  the  clerk's  fees  for  issuing  two  subpoenas  when  one  would  accomplish 
the  same  purpose.  Congress  intended  to  protect  suitors  in  court  from  all  un- 
necessary expense  in  the  service  of  process. 

8.  The  marshal  is  entitled  to  but  one  mileage  for  all  Government  witnesses  served 

in  one  locality  or  direction  at  the  same  time,  no  matter  how  many  writs  of 
subpcena  he  may  have  or  what  may  be  their  form.  An  unlawful,  because  un- 
necessary, issue  of  two  writs  to  accomplish  the  purpose  of  one,  can  give  neither 
the  clerk  nor  the  marshal  a  right  to  increased  fees.  An  unlawful  act  can  give 
the  clerk  no  right  to  increased  fees,  if  to  any.    Ex  turpi  oausd  non  oritur  actio. 

9.  The  provision  of  section  823  of  the  Revised  Statutes  concerning  the  taxation  and 

alloujance  of  comx>ensation  to  the  officers  and  persons  enumerated  therein  is  to 
be  construed  with  reference  to  the  other  sections  and  provisions  relating  to  the 
subject ;  and  it  does  not  authorize  the  taxation  and  adjudgment  of  costs  against 
the  United  States.  In  taxing  and  allowing  such  comi>ensation,  the  court  acts 
as  a  commission,  on  principles  fully  considered  in  the  judicial  expositions  ap- 
pended to  Hay  bum's  case,  2  Dallas,  410,  et  seq.  Ex  totd  mater  id  emergat  resoluiio. 
10.  The  action  of  the  court  in  certifying  compensation  to  and  approving  the  accounts 
of  the  marshals,  clerks,  and  other  officers  mentioned  in  section  823  does  not,  as 
by  a  judicial  decision,  conclude  the  executive  department  of  the  Government 
from  exercising  a  revisory  power  over  the  accounts,  except  in  the  case  of  fees 
or  costs  paid  to  witnesses  or  jurors  upon  the  order  of  the  circuit  or  district 
judge,  or  commissioner  of  the  circuit  court. 

Mr.  George  Turner  was  marshal  of  the  middle  and  southern  districts 
of  Alabama  from  April,  1876,  to  April,  1880.  In  the  settlement  of  his 
accounts  two  questions  arise :  (1)  Whether  he  is  entitled  to  mileage  on 
each  of  two  or  more  writs  of  subpoena  issued  in  one  cause  in  court  for 
witnesses  on  behalf  of  the  United  States,  residing  in  one  locality  or 
in  the  same  direction,  and  served  at  the  same  time;  and  (2)  whether, 
in  similar  circumstances  as  to  time  and  locality,  he  is  entitled  to  mileage 
on  each  of  two  writs  of  subpcenas  for  witnesses  required  to  appear  and 
testify  generally  on  behalf  of  the  United  States. 
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Mr.  Turner,  pro  se,  made  an  argament  and  presented  a  brief,  claim- 
ing (1)  that  ''  where  subpoenas  on  the  part  of  tlie  United  States  for 
witnesses  to  appear  in  specific  cases,  or  to  ap])ear  and  testify  generally, 
were  served  at  the  same  time  and  in  the  same  locality,"  the  marshal  is 
entitled  to  mileage  on  ea>ch  writ  served,  (Revised  Statutes,  829;)  and  (2) 
that  the  marshal  has  no  control  over  the  clerk;  and  if  the  latter  do  not 
include  in  one  subpoena  all  the  names  of  witnesses  in  one  locality,  the 
statute  gives  the  right  to  mileage  on  each  writ.  The  marshal  must 
execute  each  writ.     (Rev.  Stats.,  782;  3  Op.,  497,  536.) 


Decision  by  William  Lawrence,  First  Comptroller: 

The  Revised  Statutes  provide  as  to  fees  of  marshals : 

"Sec.  823.  The  following  and  no  other  compensation  shall  be  taxed 
and  allowed  to  attorneys,  solicitors,  and  proctors  in  the  courts  of  the 
United  States,  to  district  attorneys,  clerks  of  the  circuit  and  district 
courts,  marshals,  commissioners,  witnesses,  jurors,  and  printers  in  the 
several  States  and  Territories,  except  in  cases  otherwise  expressly  pro- 
vided by  law.  But  nothing  herein  shall  be  construed  to  prohibit  attor- 
neys, solicitors,  and  proctors  from  charging  to  and  receiving  from  their 
clients,  other  than  the  Government,  such  reasonable  compensation  for 
their  services,  in  addition  to  the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States,  or  may  be  agreed  upon 

between  the  parties. 

•  •  •  •  •  •  • 

"Sec.  829.  For  service  of  any  warrant,  attachment,  summons,  capias, 
or  other  writ,  except  execution,  venire,  or  a  summons  or  subpoena  for  a 
witness,  two  dollars  for  each  person  on  whom  service  is  made.    •    •    • 

"  For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpoena  in  civil  or  criminal  cases,  six 
cents  a  mile,  to  be  computed  from  the  place  where  the  process  is  returned 
to  the  place  of  service,  or,  when  more  than  one  person  is  served  there- 
with, to  the  place  of  service  which  is  most  remote,  adding  thereto  the 
extra  travel  which  is  necessary  to  serve  it  on  the  others.  But  when 
more  than  two  writs  of  any  hind  required  to  he  served  in  behalf  of  the  same 
party  on  the  same  person  might  he  served  at  the  same  time,  the  marshal 
shall  be  entitled  to  compensation  for  travel  on  only  two  of  such  writs  ; 
and  to  save  unnecessary  expense,  it  shall  be  the  duty  of  the  clerk  to 
insert  the  names  of  as  many  witnesses  in  a  cause  in  such  subpoena  as  Mm- 
i?ent«nce  in  serving  the  same  will  permit.    •    •    •^ 

Section  877  provides  that — 

"Witnesses  who  are  required  to  attend  any  term  of  a  circuit  or  dis- 
trict court  on  the  part  of  the  United  States,  shall  be  subpoenaed  to  attend 
to  testify  generally  on  their  behalf,  and  not  to  depart  the  court  without 
leave  thereof,  or  of  the  district  attorney;  and  under  such  process  they 
shall  appear  before  the  grand  or  petit  jury,  or  both,  as  they  may  be 
required  by  the  court  or  district  attorney." 

The  act  of  February  22, 1875,  (18  Stats.,  334,  sec.  7,)  provides  that— 

"•  •  •  after  the  first  day  of  January,  eighteen  hundred  and  sev- 
enty-five, no  such  officer  [marshal,  attorney,  or  clerkl  or  person  shall 
become  entitled  to  any  allowance  for  mileage  or  travel  not  actually  and 
necessarily  performed  under  the  provisions  of  existing  law.'^ 
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The  question  for  decision  as  to  mileage  arises  on  three  classes  of 
sabpcenas:  (1)  Those  for  witnesses  in  a  cause  in  court;  (2)  those  for 
witnesses  to  appear  and  testify  before  the  grand  jury ;  and  (3)  those 
for  witnesses  to  testify  generally. 

It  seems  that  in  each  of  these  three  classes  two  or  more  subpoenas, 
to  be  served  at  the  same  time,  were,  in  some  instances,  issued  for  wit- 
nesses residing  in  the  same  locality  or  direction  from  the  place  of  the 
return  of  process.  More  than  one  subpcena  for  such  witnesses  were 
sometimes  issued  at  the  same  time  in  one  cause. 

It  will  be  convenient  first  to  consider  the  act  of  February  22, 1875. 
It  does  not  affect  the  questions  to  be  decided,  except  as  evidence  of  the 
purpose  of  Congress,  in  its  general  legislation,  to  dispense  with  all  un- 
necessary or  unreasonable  costs  and  fees.  This  statute  was  designed 
to  prohibit  comtructive  mileage :  as,  e.  g.,  when  a  writ  is  transmitted  to 
be  served  t)y  a  deputy  marshal  residing  or  stationed  at  or  near  the 
place  of  service,  mileage  is  not  to  be  allowed  except  for  actual  and 
necessary  travel.  This  view  is  supported  by  the  opinion  of  the  Attor- 
ney-General of  October  10,  1878.  (16  Op.,  169.)  Whether  the  sUtute 
was  also  intended  to  prohibit  mileage  in  cases  where  writs  might,  with- 
out detriment  to  the  public  service  or  the  rights  of  any  party,  be  sent  by 
mail  or  express  to  a  deputy  for  service,  instead  of  his  actually  travelling 
with  it  from  the  oflBce  at  which  it  was  issued,  is  an  important  question. 
Giving  the  act  that  construction  which  denies  compensation  for  "travel 
not  •  •  •  necessarily  performed,''  as  its  language  and  evident  pur- 
pose require,  it  may  reasonably  be  held  that  no  more  mileage  can  in 
such  case  be  paid  than  that  for  which  a  deputy  nearest  the  place  of 
service  might  properly  chaBge  for  actual  travel  from  the  place  where  he 
receives  the  writ  to  the  place  of  service. 

The  Acting  Attorney-General,  in  an  opinion  of  May  29,  1876,  (15 
Op.,  108,)  held  that  by  force  of  this  act— 

"There  can  be  but  one  charge  for  mileage  for  several  writs  (subpoenas, 
&c.)  in  hand  at  the  same  time,  requiring  the  marshal  to  travel  to  the 
same  place  or  in  the  same  direction." 

The  later  opinion  of  the  Attorney-General  (16  Op.,  169)  holds,  and 
correctly  as  to  this,  that  the  act  of  1875 — 

"Produces  no  modification  of  the  provisions  of  section  829  FEevised 
Statutes]  in  so  far  as  they  fix  the  rate,  determine  the  mode  or  compu- 
tation, and  limit  the  pompensation  of  the  marshal  for  the  service  of 
process.'' 

Leaving  out  of  view,  then,  the  act  of  1875  as  in  no  way  affecting  the 
questions  now  to  be  decided,  there  are  two  sections  of  the  Revised 
Statutes — 829  and  877 — which  bear  directly  upon  them. 
H.  Ex.  Doc.  219 19 
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There  are  three  classes  of  subpoenas  for  witnesses:  (1)  Those  which 
are  issued  in  a  cause  in  court,  which  describe  the  parties  therein ;  (2) 
those  which  are  general — i.  c,  describe  no  cause,  and  require  witnesses 
"  to  attend  to  testify  generally  "  on  behalf  of  the  United  States ;  and 
(3)  those  which  require  witnesses  to  attend  to  testify  before  the  grand 

Writs  of  the  first  class  are  in  the  form  sanctioned  by  long  usage,  and 
as  recognized  at  common  law.  The  same  may  be  said  of  the  thii'd  class, 
now  no  longer  necessary;  since  section  877  provides  that  witnesses 
who  are  required  to  attend  any  term  of  a  circuit  or  district  court  on  the 
part  of  tlie  United  States^  shall  be  subpoenaed  to  attend  to  testify  gener- 
ally on  their  behalf;  and  that  under  such  process  they  "  shall  appear 
iefore  the  grand  or  petit  jury ,  or  bothy  as  they  may  be  required  by  the  court 
or  district  attorney,^  This  relates  only  to  witnesses — all  witnesses — 
required  on  behalf  of  the  United  States.  They — all — ^«  sh)ill  be  sub- 
poenaed to  attend  to  testify  generally.''  The  clerk  of  the  court  is  not 
at  liberty  to  elect  between  this  statutory  form  of  subpoena  and  the 
form  which  issues  as  in  a  cause  pending  in  court.  Section  877  is  to  be 
construed  as  having  a  purpose  not  embraced  in  section  829.  Where 
two  statutes  of  the  same  date  relate  to  the  same  thing,  but  one  is  more 
comprehensive  than  the  other,  '*  there  will  be  an  effort  to  give  one  of 
the  acts  some  operation  not  embraced  in  the  other,  so  that  each  may, 
if  possible,  have  some  eflfeet ;  and  that  the  legislature  may  not  appear 
to  have  done  a  vain  and  useless  thing."  (Naz.  Lit.  and  Ben.  Inst.  vs. 
Commonwealth,  14  B.  Monroe,  266.) 

Acts  in  pari  materia  are  to  be  taken  together,  as  if  they  were  one 
law;  and  "if  it  can  be  gathered  from  a  subsequent  statute,  in  pari 
materidj  what  meaning  the  legislature  attached  to  the  words  of  a  former 
statute,  this  will  amount  to  a  legislative  declaration  of  its  meaning, 
and  will  govern  the  construction  of  the  first  statute."  (Cannon's  Adra'r 
vs.  Vaughan,  12  Texas,  399,  402;  1  Kent,  Comm.,  12th  ed.,  463-4;  Hu- 
ber  vs.  Reily,  53  Pa.  St,  119 ;  People  vs.  Utica  Ins.  Co.,  15  Johns.,  380 ; 
United  States  vs.  Collier,  3  Blatch.  C.  C,  332-^;  The  Sloop  Elizabeth, 
1  Pa.  C.  C,  11 ;  Homer  vs.  The  Collector,  1  Wall.,  486 ;  Reiche  vs. 
Smythe,  13  Wall.,  165;  United  States  vs.  Freeman,  3  How.,  564,  565; 
Movius  vs.  Arthur,  95  U.  S.,  146;  Arthur  vs.  Lahey,  96  U.  S.,  113; 
Dwarris  on  Statutes,  569,  Lond.  ed.  1848;  Sedgwick  on  Statutory  and 
Const.  Law,  2d  ed.,  207  ;  The  King  vs.  Commissioners  of  Excise,  2  Term 
Rep.,  387 ;  The  King  vs.  Mason,  Id.j  586 ;  The  King  vs.  Saintsbury,  4  Term 
R.,  450 ;  Ex  parte  Drydon,  5  Term  R.,  419 ;  The  King  vs.  Inhabitants  of 
Bowness,  4  Maule  &  S.,  212,  213 ;  Morris  vs.  Mellin,  6  Bam.  &  C,  455 ; 
Rex  vs.  Loxdale,  1  Burr.,  147 ;  Doug.,  27,  30.) 
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Section  877  requires  witnesses  subpoenaed  to  testify  generally,  when 
called  upon  to  do  so  by  the  court  or  district  attorney,  to  "  appear  be- 
fore the  grand  or  petit  jury,  or  both."  In  mere  words — the  naked 
letter — this  would  not  include  witnesses  required  to  testify  in  causes 
to  be  tried  without  the  inter\'ention  of  a  jury.  But  the  evident  purpose 
of  a  statute  is  to  have  effect  even  beyond  or  against  the  mere  letter. 
(Holiday  case,  1  Lawrence,  Compt  Dec.,  31 ;  Silver  vs.  Ladd.,  7  Wall., 
226.)  Qui  hceret  in  litera  hwret  in  cortice.  Words  in  a  statute  appar- 
ently restrictive  may  be  construed  as  general,  or  inclusive  of  all  cases 
within  its  spirit,  when  such  construction  is  necessary  in  order  to  carry 
out  the  intention  of  the  law-making  power.  This  is  simply  the  converse 
of  the  rule  that  "  general  words  may  be  aptly  restrained  according  to 
the  subject-matter  or  persons  to  which  they  relate."  (Broom,  Leg. 
Max.,  7th  ed.,  646.)  In  construing  a  statute,  it  is  proper  to  consider 
"  the  old  law,  the  evil  and  the  remedy."  Here  the  evil  to  be  remedied 
was  the  unnecessary  multiplying  of  writs,  where  one  might  be  made 
to  answer  the  whole  purpose.  Were  it  not  for  the  remedy  provided,  a 
separate  subpoena  might  be  issued  for  each  witness  in  a  cause,  and  also 
for  each  witness  required  to  testify  before  the  grand  jury. 

Section  877,  then,  is  to  be  construed  as  commanding  the  clerk,  when 
witnesses  on  behalf  of  the  United  States  who  reside  in  the  same  locality 
or  direction  of  travel  from  the  court  are  required  to  attend  at  any  term 
thereof,  to  issue  for  them  one  general  subpoena,  whether  their  testi- 
mony be  needed  before  the  grand  jury  or  in  a  cause  or  causes  to  be 
tried  either  by  the  court  or  jury. 

L — In  order  to  determine  how  mileage  on  subpoenas  is  to  be  charged 
to  the  United  States,  it  may  be  convenient  to  ascertain  how  private 
suitors  are  to  be  charged  therefor,  and  then  whether  the  Government 
is  under  the  same  or  a  different  liability. 

The  late  Attorney-General  gave  an  opinion  that  a  marshal  is  entitled 
to  *'  full  mileage  on  ea^h  writ  served  bj^  him,  when  several  issued  in 
behalf  of  the  Government,  to  be  served  on  different  persons,  are  or  might 
be  served  at  the  same  time,  only  one  travel  being  necessary  to  make 
the  service  on  all  of  said  persons,  where  such  travel  is  actually  per- 
formed," (16  Op.,  169-70  5)  and  that  "  in  regard  to  mileage,  section  829 
fMkes  no  distinction  between,  process  issued  in  behalf  of  the  Govern- 
ment and  that  issued  in  behalf  of  individuals."  {Id.,  167.)  It  will  be 
seen  hereafter  that  this  opinion  cannot  be  fully  concurred  in. 

For  private  suitors  section  829  makes  three  provisions.  These  will 
be  separately  considered : 
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(1.)  "  To  save  unnecessary  expense,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  names  of  as  many  witnesses  in  a  cause  in  such  subpcena  as 
convenience  in  serving  tlie  same  will  permit.^ 

''Convenience  in  serving"  permits  the  names  of  all  witnesses  in  one 
cause  to  be  inserted  in  one  subpoena,  when  they  reside  in  one  locality 
or  neighborhood  or  in  the  same  direction  from  the  court,  and  are  to  be 
served  in  one  course  of  travel  and  at  the  same  time,  or  continuously. 
The  number  of  writs  of  subpoena  should  not  be  unnecessarily  in- 
creased. Certainly  the  statute  requires  that  when  all  witnesses  in  one 
cause  reside  in  one  locality  or  in  one  direction  from  the  court,  and  may 
be  served  at  one  time  or  continuously,  their  names  should  be  included 
in  one  writ.  If  they  reside  in  different  directions,  more  than  one 
subpoena  may  become  necessary  in  order  to  enable  different  deputies 
to  make  service.  The  propriety  of  this  economical  provision  may  be 
perceived  in  the  fact  that  without  it  the  clerk  might  issue  a  separate 
writ  for  each  witness. 

f  2.)  "  When  more  than  two  writs  of  any  kind  required  to  be  served  in 
benalf  of  the  same  party  on  the  same  person  might  be  served  at  the 
same  time,  the  marshal  shall  be  entitled  to  compensation  for  travel  on 
only  two  of  such  writs." 

A  party  may  be  plaintiff  or  defendant  in  two  or  three  or  a  dozen  dif- 
ferent suits,  each  requiring  the  same  witnesses.  It  would  in  such  case 
be  manifestly  unjust  to  allow  a  marshal  mileage  on  each  of,  e.  g,,  twelve 
writs  when  in  fact  only  one  travel  was  necessary  in  order  to  make  the 
service.  The  section  is  not  so  carefully  worded  as  it  might  be,  but  its 
purpose  is  plainly  to  prevent  charges  for  mileage  on  each  of  a  number 
of  writs  in  the  same  cause  requiring  one  travel  only,  and  to  limit  the 
right  to  mileage  in  the  case  supposed  to  two  writs,  no  matter  how  many 
writs  in  the  different  actions  which  can  be  served  at  the  same  time,  or 
continuously  in  the  same  general  course  of  travel,  are  issued. 

The  statute  uses  the  words  "two  writs  •  *  •  served  in  behalf  of 
the  same  party  on  the  same  person  *  •  •  at  the  same  time."  It 
may  well  be  doubted,  where  there  are  more  than  two  such  writs  of  sub- 
pcena,  whether  more  than  two  mileages  can  be  lawfully  charged  merely 
because  each  writ  may  include  some  witnesses  not  named  in  the  others. 
The  statute  uses  the  words  "  served  ♦  *  *  on  the  same  person.^  It 
applies  to  all  writs,  subpcenas  included,  and  the  words  "same  person^ 
may  have  been  used  more  especially  with  reference  to  writs  other  than 
subpcenas.  The  mere  words  of  a  statute  yield  to  its  evident  purpose. 
To  allow  mileage  on  each  subpoena  issued  in  a  dozen  different  causes 
in  behalf  of  the  same  party  would  be  in  conflict  with  the  equity  and 


Digitized  by  VjOOQIC 


Fees  ofMarshalSy  dko. — Subpcena  Case.  293 

purpose  of  the  statute.    This  point,  however,  so  far  as  private  suitors 
are  concerned,  is  a  question  for  the  courts,  and  not  for  executive  officers. 

(3.)  "For  travel,  in  going  only,  to  serve  any  process,  warrant,  attach- 
ment, or  other  writ,  including  "writs  of  subpoena  in  civil  or  criminal 
cases,  six  cents  a  mile,  to  be  computed  from  the  place  where  the  pro- 
cess is  returned  to  the  place  of  service,  or,  when  more  than  one  person 
is  served  therewith,  to  the  place  of  service  which  is  most  remote,  add- 
ing thereto  the  extra  travel  which  is  necessary  to  serve  it  on  the  others.'^ 

It  might  be  claimed,  with  some  appearance  of  reason,  that  the  lan- 
guage of  this  statute,  in  effect,  gives  six  cents  a  mile,  not  on  ea^^h 
subpcena,  but,  for  serving  ^^  writs  of  subpoena.''  If  the  mere  letter  or 
words  had  been  "for  serving  each  writ,"  yet  requiring  the  names  of 
all  the  witnesses  to  be  inserted  in  one  subpoena,  the  intention  to  pay 
but  ane  mileage  would  be  so  clear  that  effect  must  be  given  to  it. 
The  intention  of  Congress  always  controls  the  mere  words  of  a  statute. 

The  provision  as  to  "unnecessary  expense''  relates  as  well  to  the 
marshal's  mileage  as  to  the  clerk's  fees  for  issuing  two  subpoenas  when 
one  would  accomplish  the  s&me  purpose.  Congress  evidently  intended 
to  protect  suitors  in  court  from  all  unnecessary  expense  in  the  service 
of  process.  An  unlawful,  because  unnecessary,  issue  of  two  writs  to 
accomplish  the  purpose  of  one,  can  give  neither  the  clerk  nor  the 
marshal  a  right  to  increased  fees.  An  unlawful  act  can  give  the  clerk 
no  right  to  increased  fees,  if  to  any.  Ex  turpi  causd  non  oritur  actio. 
(Bensley  vs.  Bignold,  5  B.  &  Aid.,  340,  341;  Little  vs.  Poole,  9  Barn.  & 
C,  199,  202;  Law  vs.  Hodson,  11  Bast,  300;  Shiffner  vs.  Gordon,  12 
East,  304;  Simpson  vs.  Bloss,  7  Taunt.,  246;  Marchant  vs.  Evans,  8 
Taunt,  142;  Wetherell  vs.  Jones,  3  B.  ^  Ad.,  221;  Fivaz  vs.  Nicholls, 
2  C.  B.,  501;  Gaslight  Co.  vs.  Turner,  7  Scott,  779;  Holman  vs.  John- 
son, Cowp.,  343;  Fletcher  vs.  Harcot,  Hutton,  56;  Allen  vs.  liescous, 
1  Lev.,  174;  Peck  vs.  Burr,  10  N.  Y.,  297;  Belding  vs.  Pitkin,  2  Caines, 
149;  Gregg  vs.  Wyman,  4  Cush.,  322;  Springfield  Bank  vs.  Merrick, 
14  Mass.,  322;  Russell  vs.  De  Grand,  15  Mass.,  39;  Wheeler  vs.  Russell, 
17  Mass.,  281;  White  vs.  Franklin  Bank,  22  Pick.,  181.)  The  marshal 
is  in  no  way  damnified  by  the  issue  of  two  writs  instead  of  one;  his 
duties  or  labors  are  not  increased,  and,  if  they  were,  hjB  can  only  take 
by  the  law  what  the  law-makers  intended  that  he  shall  have.  A  viola- 
tion of,  or  non-compliance  with,  the  law  as  to  the  number  of,  or  form 
of  issuing,  writs  of  subpoena  cannot  give  a  right  to  additional  fees  when 
no  additional  service  is  required.  K  it  could,  the  substance  would  be 
sacrificed  to  the  shadow,  and  a  powerful  motive  to  defeat  the  will  and 
express  purpose  of  Congress  would  be  furnished  to  officers  of  the  Gov- 
ernment. 
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II. — Having  ascertained  the  rule  as  to  the  mileage  chargeable  to 
private  suitors^  that  chargeable  to  the  United  States  is  now  to  be  de- 
termined. 

The  learned  and  able  Attorney-General  has  said,  in  the  opinion 
cited,  that  "in  regard  to  mileage,  section  829  makes  no  distinction 
between  process  issued  in  behalf  of  the  Government  and  that  issued 
in  behalf  of  individuals.^  His  opinion  is  always  entitled  to  the  highest 
respect,  and  it  is  persuasive,  but  of  course  it  is  not  conclusive  on 
the  First  Comptroller,  who  is  required  to  decide  questions  of  this  char- 
acter. It  is  not  made  so  by  section  362  or  368  of  the  Revised  Stat- 
utes. In  the  opinion  cited  no  reference  is  made  to  section  877  of  the 
Revised  Statutes.  This  section  does,  in  effect,  and  when  taken  in  con- 
nection with  other  provisions  above  cited,  make  a  distinction  as  to 
mileage  between  the  United  States  and  private  suitors.  In  plain  words, 
and  with  a  clear  purpose,  it,  in  effect,  declares  that  all  "  witnesses  who 
are  required  to  attend  any  term  of  *  *  •  court  on  the  part  of  the 
United  States,  shall  he  subpoenaed  to  attend^to  testify  generally  •  *  • 
before  the  grand  or  petit  jury,  or  both.'^  This  requires  that  writs  of 
subpoena,  on  behalf  of  the  United  States,  shall  not  be  issued  as  in  a 
particular  cause  or  causes,  but  for  witnesses  to  testify  for  every  pur- 
pose; or,  if  a  cause  or  causes  be  mentioned,  still  the  witnesses  to  testify 
generally.  Here,  then,  is  a  "  distinction  ^  made  between  a  private  suitor 
and  the  United  States  in  the  matter  of  process. 

If  (to  revert  to  the  example  above  given)  a  private  suitor  have  twelve 
cases  in  a  court,  and  require  one  and  the  same  person  as  a  witness  in 
each  case,  twelve  writs  of  subpoena  must  issue,  one  in  each  case;  and 
if  the  twelve  writs  be  served  at  the  same  time  and  place,  the  marshal 
is,  as  already  shown,  entitled  to  two  mileages.  If,  however,  the  United 
States  have  twelve  suits,  and  require  one  and  the  same  witness  for 
each  case,  there  should  be,  and  lawfully  can  be,  but  one  subpoena  issued, 
because  the  statute  requires  him  to  be  subpoenaed  to  testify  generally 
before  the  grand  or  petit  jury,  or  both;  that  is,  in  all  cases  and  for  all 
puri)oses  for  which  the  Government  may  require  him.  In  such  case^ 
and  for  the  ser\ice  of  such  one  subpoana,  it  is  clear  that  only  one  mile- 
age can  be  charged. 

Here,  then,  is  a  clear  distinction  "in  regard  to  mileage  •  •  • 
between  process  issued  in  behalf  of  the  Government  and  that  issued 
in  behalf  of  individuals."'  The  statute  puts  the  United  States  in  a  bet- 
ter position  as  regards  liability  than  an  individual.  In  the  cases  sup- 
posed, the  Government  would  pay  one  milea^Cy  the  individual  two  mile- 
ages. 


Digitized  by  VjOOQIC 


Fees  of  Marshals,  &o, — Subpoena  Case.  295 

The  question  of  mileage  will  arise  in  other  forms.  The  United  States 
may  have  twelve  actions  pending,  and  may  require  twelve  witnesses 
residing  in  one  locality  or  direction  of  travel — a  portion  of  them  for  one 
cause,  a  portion  for  another,  and  others  for  othercauses.  A  private  suitor 
may  have  the  same  number  of'suits,  with  witnesses  similarly  situated 
and  required  to  testify  in  the  same  manner.  Assuming  that  the  twelve 
witnesses  for  the  Government  are  to  be  subpoenaed  on  one  writ,  in- 
cluding the  name^  of  all  witnesses,  but  that  the  private  suitor  must 
have  twelve  writs,  one  for  each  suit,  each  writ  containing  the  names  of 
a  portion  only  of  the  twelve  witnesses  required  for  a  particular  case, 
then  there  must  be  again  a  distinction  in  regard  to  mileage  between  the 
Government  and  the  individual.  The  Government  will  pay  but  one 
mileage;  the  private  suitor  must  pay  at  least  two,  and  it  would  seem, 
on  the  opinion  of  the  Attorney-General,  twelve  mileages,  since  the  latter 
says  that  a  marshal  is  entitled  t^^fiill  mileage  on  each  writ  served  by 
him,  when  several  ♦  •  •,  to  be  served  on  different  persons,  are  or 
might  be  served  at  the  same  time.'' 

It  has  been  assumed  that  the  names  of  the  twelve  witnesses  for  the 
Government  are  to  be  included  in  one  subpoena;  and  this  assumption  is 
well  founded  in  the  laws.  It  is  true  that  section  877  does^  not,  in  terms, 
require  the  names  of  all  the  witnesses  to  be  included  in  one  writ,  in  such 
case;  but  it  would  do  violence  to  its  spirit  and  purpose  to  omit  any 
of  them,  and  to  issue  separate  writs;  for  this  would  be  unnecessary, 
and  hence  by  legal  inference,  if  not  in  terms,  unlawful;  and  there- 
fore the  clerk  is  not  entitled  to  pay  for  such  work. 

This  matter,  however,  is  settled  by  section  829,  which  provides,  in 
favor  of  the  United  States  as  well  as  of  private  suitors,  that — 

"To  save  unnecessary  expense,  it  shall  be  the  duty  of  the  clerk  to 
insert  the  names  of  as  many  witnesses  in  a  cause  in  such  subpoena  as 
convenience  in  serving  the  same  will  permit.*' 

It  is  true  that  the  statute  employs  the  words  '^  witnesses  in  a  cause." 
They  are  apparently  restrictive;  they  apparently  apply  only  to  sub- 
poenas in  an  action  or  proceeding  specifically  named.  They  really  apply, 
however,  to  all  subpoenas  for  witnesses.  Several  reasons  may  be  given 
in  supi)ort  of  this  construction. 

(1.)  It  is  a  rule  of  construction,  as  already  shown,  that  words  appar- 
ently restrictive  may  be  regarded  as  general  or  inclusive  of  all  cases,  when 
it  is  necessary  to  c&rry  out  the  intention,  reason,  or  spirit  of  an  act. 

(2.)  This  provision  of  section  829,  as  shown  by  its  words  and  its  con- 
nection, is  designed  to  secure  economy  and  to  restrict  charges  for  fees 
in  issuing  and  serving  the  writs.    It  is  shown  that  it  was  intended 
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to  do  80  for  individual  suitors.  It  is  also  shown  that  Congress 
intended  to  put  the  Government  in  even  better  condition  in  respect  of 
such  liabilities  than  private  suitors.  It  is  unreasonable,  therefore,  to 
hold  that  this  provision  applies  only  to  witnesses"i*w  a  oatwe."  It  applies 
to  all  witnesses,  whether  the  writ  is  to  Ite  used  "  in  a  cause''  or  for  their 
appearance  before  a  grand  jury,  or  for  both  purposes,  or  on  a  trial  to 
th^  court. 

(3.)  Subpoenas  on  behalf  of  the  Government  are  not  to  be  issued  as 
in  a  cause.  Yet  it  is  unreasonable  to  suppose  that  Congress  did  not 
intend  that  the  Government  should  have  the  benefit  of  this  provision. 
It  is  entitled  to  it  by  both  the  wonls  and  intent  of  the  law. 

The  statute,  then,  requires  the  clerk  in  issuing  a  subpoena  for  wit- 
nesses on  the  part  of  the  United  States,  whether  generally  or  for  the 
grand  jury,  as  well  as  in  subpoenas  issued  for  private  suitors  in  a  cause, 
to  include  in  one  subpoena  "  the  nam^of  as  many  witnesses  •  •  •  as 
convenience  in  serving  the  same  wil> permit."  The  Government  and 
the  private  suitor  were  equally  exposed  to  the  mischief  which  the  statute 
was  designed  to  remedy. 

It  may  happen  that  in  the  case  of  twelve  separat^  actions  the  United 
States  will  require  twelve  witnesses,  who  reside  in  one  locality,  all  to 
testify  in  each  case;  and  a  private  suitor  may  be  in  the  like  condition. 
In  such  an  event  the  private  suitor  will  pay  two  mileages.  What  is 
the  liability  of  the  United  States  as  to  mileage  in  any  possible  con- 
tingency of  this  character!  It  has  been  already  shown  that  in  such 
contingency  the  clerk  cannot  on  the  part  of  the  United  States  properly 
issue  more  than  one  subpoena,  and  that  if  he  issue  more  he  can  be 
allowed  pay  for  one  only. 

As  there  can  be  properly  only  one  subpoena,  there  can  be  but  one 
mileage;  therefore,  in  this  class  of  cases,  the  Government  is  in  better 
condition  as  regards  mileage-fees  than  the  private  suitor. 

It  is  true  that  the  clerk  may  disregard  the  statute,  and,  in  all  the 
classes  of  cases  supposed,  issue  one  subpoena  for  each  cause,  and  as  in 
the  cause;  and  so  he  may,  equally  in  disregard  of  law,  issue  more  than 
one  subpoena  in  one  cause  for  witnesses  residing  in  one  locality  and  to 
be  served  with  process  at  the  same  time. 

Can  the  marshal  lawfully  claim  mileage  in  such  cases  beyond  that 
to  which  he  would  be  entitled  if  the  clerk  had  observed  the  spirit  and 
purpose  of  the  statute,  and  included  in  one  general  Subpoena  the  names 
of  all  the  witnesses?    Clearly  he  cannot. 

If  the  clerk  should  issue  writs  of  subpoena  for  the  Government  as  in 
specific  caseSj  instead  of  issuing  them  generally,  they  would  not  be  void. 
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though  not  issued  as  required  by  law.  The  statute  is  directory.  The 
marshal  is  entitled  to  but  one  mileage  for  all  Government  witnesses 
served  in  one  locality  or  direction  at  the  same  tim^,  no  matter  how 
many  writs  of  subpoena  he  may  have  or  what  may  be  their  form. 
The  statute  requires  the  clerk  to  "insert  the  names  of  as  many  wit- 
nesses in  a  cause  in  such  [one]  subpoena  as  convenience  in  serving  the 
same  will  permit,^  (Rev.  Stats.,  829,  p.  157;)  and  it  says  that  the  pur- 
pose of  this  requirement  is  "to  save  unnecessary  expense.^  (See,  also, 
section  877.)  It  is  clear  that  the  intention  of  the  statute  is,  that  when 
the  marshal  travels  in  a  given  direction  to  serve  witnesses  for  the  Gov- 
ernment with  a  subpoena,  he  shall  have  but  one  mileage. 

A  question  may  be  raised  as  to  the  right  of  executive  officers  to  review 

the  action  of  the  clerk  of  a  circuit  or  district  court  in  issuing  several 

* 

writs  when  one  would  be  sufficient,  and  of  the  district  judge  in  certify- 
ing the  account  of  the  clerk  for  such  issue  and  of  the  marshal  for  fees 
and  mileage  on  each  writ.  This  right,  on  the  part  of  the  proper  officers 
of  the  Treasury  Department,  clearly  exists. 

1.  The  Revised  Statutes  provide  that — 

"Sec.  840.  The  accounts  of  district  attorneys,  clerks,  marshals,  and 
commissioners  of  circuit  courts  shall  be  examined  and  certified  by  the 
district  judge  of  the  district  for  which  they  are  appointed,  before  they 
are  presented  to  the  accounting  officers  of  the  Treasury  Department  for 
settlement.  They  shall  then  he  subject  to  revision  upon  tlieir  merits  by 
said  accounting  officera^  as  in  ca^e  of  other  public  accounts :  Provided, 
That  no  accounts  of  fees  or  costs  paid  to  any  witness  or  juror,  upon  the 
order  of  any  judge  or  commissioner,  shall  be  so  re-examined  as  to 
charge  any  marshal  for  an  erroneous  taxation  of  such  fees  or  costs.'' 

By  the  aot  of  February  18,  1875,  (18  Stats.,  318,)  section  846  is 
amended  by  adding  thereto  as  follows:  • 

"  Where  the  ministerial  officers  of  the  United  States  have  or  shall 
incur  extraordinary  expense  in  executing  the  laws  thereof,  the  payment 
of  which  is  not  specifically  provided  for,  the  President  of  the  United 
States  is  authorized  to  allow  the  payment  thereof  under  the  special 
taxation  of  the  district  or  circuit  court  of  the  district  in  which  the  said 
services  have  been  or  shall  be  rendered,  to  be  paid  from  the  appropri- 
ation for  defraying  the  expenses  of  the  judiciary." 

By  the  act  of  February  22, 1875,  (18  Stats.,  333,)  it  is  provided: 

"That  before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other 
officer,  or  any  account  payable  out  of  the  money  of  the  United  States 
shall  be  allowed  by  any  officer  of  the  Treasury,  in  favor  of  clerks,  mar- 
shals, or  district  attorneys,  the  party  claiming  such  account  shall  render 
the  same,  with  the  vouchers  and  items  thereof,  to  a  United  States  cir- 
cuit or  district  court,  and,  in  presence  of  the  district  attorney  or  his 
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sworn  assistant,  whose  presence  shall  be  noted  on  the  record,  prove  in 
open  court,  to  the  satisfaction  of  the  court,  by  his  own  oath  or  that  of 
other  persons  having  knowledge  of  the  facts,  to  be  attached  to  such 
account,  that  the  services  therein  charged  have  been  actually  and  neressa- 
rily  performed  as  therein  stated;  and  that  the  disbursements  charged 
Jiave  been  fully  paid  in  lawful  money;  and  the  court  shall  thereupon  cause 
to  be  entered  of  record  an  order  approving  or  disapproving  the  ac- 
count, as  may  be  according  to  law,  and  just.  United  States  commis- 
sioners shall  forward  their  accounts,  duly  verified  by  oath,  to  the  district 
attorneys  of  tlieir  respective  districts,  by  whom  they  shall  be  submitted 
for  approval  in  open  court,  and  the  court  shall  pass  upon  the  same  ia 
the  manner  aforesaid.  Accounts  and  vouchers  pf  clerks,  marshals,  and 
district  attorneys  shall  be  made  in  duplicate,  to  be  marked  resi>ectively 
"original"  and  "duplicate."  And  it  shall  be  the  duty  of  the  clerk  to 
forward  the  original  accounts  and  vouchers  of  the  officers  above  speci- 
fied, when  approved,  to  the  proper  accounting  officers  of  the  Treasury, 
and  to  retain  in  his  office  the  duplicates,  where  they  shall  be  open  to 
public  inspection  at  all  times.  Nothing  contained  in  this  act  shall  be 
deemed  in  anywise  to  diminish  or  affect  the  right, of  revision  of  the  accounts 
to  which  this  act  applies  by  the  accounting  officers  of  the  Treasury^  as  exer- 
cised under  the  laws  now  in  forceP 

Here,  then,  is  express  authority  for  the  accounting  officers  of  the 
Treasury  to  revise  on  their  merits  the  accounts  thus  passed  upon  by 
the  court. 

2.  It  might  be  argued  that  the  action  of  the  court  under  these  pro- 
visions is  judicial;  that  any  revision  by  executive  officers  is  in  the 
nature  of  an  appeal,  which  can  only  be  taken  to  higher  judicial,  but 
not  to  executive  authority;  and  that  to  make  such  revision  would  be  in 
violation  of  that  principle  of  the  independence  of  judicial  and  executive 
authority  which  has  been  established  by  the  Constitution. 

Assuredly  an  act  of  Congress  cannot  authorize  an  executive  officer 
to  modify  the  taxation  of  costs  for  which  a  court  has  rendered  jMd^menf 
in  an  action  between  private  suitors;  or  even  where  the  United  States 
is  a  party,  if  the  court  be  authorized  to  render  judgment  therefor.  To 
do  so  would  be  an  invasion  of  judicial  authority.  (Draft  case,  1  I^aw- 
rence,  Compt.  Dec,  15.)  Congress,  however,  may  properly  withhold 
from  the  couit^  the  authority  to  render  a  judgment  against  the  United 
States  in  any  case;  and  it  may  give  authority  to  render  a  judgment  on 
the  merits  of  a  civil  or  criminal  cause  in  which  the  United  States  may 
be  a  party,  but  withhold  the  power  to  render  a  judgment  for  costs  against 
the  United  States.  The  latter  is  precisely  the  effect  of  existing  statutes. 
There  is  no  judicial  authority  to  render  a  judgment  against  the  United 
States  for  the  fees  now  under  consideration  as  costs.  The  court  is 
authorized  to  certify  that  it  is  or  is  not  satisfied  that  "the  services 
charged  have  been  actually  and  necessarily  performed,"  and  that  "  the 
disbursements  charged  have  been  fully  paid;"  whereupon  it  shall  make 
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an  "order  approving  or  disapproving  the  account  In  doing  tliis  the 
court  acts  not  in  its  judicial  capacity,  but  as  in  the  exercise  of  a  com- 
mission, on  principles  fully  considered  in  the  judicial  expositions  ap- 
pended to  Hayburn's  case,  2  Dallas,  410,  et  seq. 

The  provision  of  section  823  concerning  the  taxation  and  allowance 
of  compensation  to  the  officers  and  persons  enumerated  therein  is  to  be 
construed  with  reference  to  the  other  sections  and  provisions  relating 
to  the  subject;  and  it  does  not  authorize  the  taxation  and  adjudgment 
of  costs  against  the  United  States.  There  is  a  rule  of  the  Supreme 
Court  that  no  costs  shall  be  allowed  against  the  United  States.  The 
laws  which  give  the  court  a  peculiar  executive  or  administrative  juris- 
diction are  to  be  considered  as  having  a  purpose  other  than  and  dif- 
ferent from  that  of  the  provision  in  section  823  relative  to  private 
suitors.  It  is  a  rule  of  construction  that  the  Government  is  not  bound 
by  a  statute  unless  the  contrary  appear,  either  in  express  terms  or  by 
necessary  implication.  The  language  of  this  section  and  of  the  acts 
in  pari  materia  therewith,  coupled  with  the  rule  of  court  referred  to^ 
shows  that  the  words  "  taxed  and  allowed  "  have,  in  their  legal  sense 
and  effect,  no  such  application  to  the  Government  as  to  create  a  liability 
against  it.  Ex  totd  materid  emergat  resoluUo.  Consequently,  the  action 
of  the  court  in  certifying  compensation  to  a,nd  approving  the  accounts 
of  the  marshals,  clerks,  and  other  officers  mentioned  in  section  82.'i 
does  not,  as  by  a  judicial  decision,  conclude  the  executive  departmlBnt 
of  the  Government  from  exercising  a  revisory  power  over  their  accounts, 
except  in  the  case  of  fees  or  costs  paid  to  witnesses  or  jurors  upon  the 
order  of  the  circuit  or  district  judge,  or  commissioner  of  the  circuit 
court 


To  sum  up,  then,  the  result  of  this  inquiry  into  the  principles  which 
must  be  held  to  govern  in  the  settlement  of  the  accounts  of  marshals, 
clerks  of  the  circuit  and  district  courts,  and  commissioners  of  the  cir- 
cuit courts: 

1.  By  force  of  section  877  of  the  Revised  Statutes,  subpoenas  for  wit- 
nesses to  attend  any  term  of  a  circuit  or  district  court  on  the  part  of 
the  United  States,  should  require  them  ^*  to  attend  to  testify  generally 
on  behalf  of  the  United  States;'^  and  under  such  subpcena  they  must 
appear  before  the  grand  or  petit  jury,  or  both,  as  the  court  or  district 
attorney  may  direct. 

2.  Clerks  of  courts  are,  by  necessary  legal  inference,  required  to  insert 
in  one  writ  of  subpoena  the  names  of  all  such  witnesses  when,  at  the 
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time  of  issuing  it,  these  reside  in  one  locality  or  in  the  same  direction 
from  the  place  where  the  writ  is  returnable. 

3.  If  several  subpoenas  be  issued  at  the  same  time  for  witnesses 
whose  names  should  all  be  in  one  writ,  the  clerk  will  be  allowed  fee 
only  for  Issuing  one  writ,  and  one  mileage  only  will  be  allowed  to  the 
marshal  for  travel  in  serving  them. 

4.  The  act  of  February  22,  1875,  does  not  change  the  rate  or  mode 
of  computing  mileage  on  writs  served  by  marshals.  It  prohibits  both 
constructive  mileage  on  ,writs  transmitted  to  and  served  by  deputy 
marshals,  and  mileage  for  travel  not  necessarily  performed.* 

Tbeasuby  Department, 

First  Comptroller's  Office,  June  24, 1881. 

•Aaffust  19,  1881,  E.  E.  Marvin,  clerk  of  the  United  States  District  Court  for  the 
ludicial  district  of  Connecticut,  addressed  a  letter  to  the  First  Comptroller,  asking 
nis  opinion  ''  as  to  the  taxability  of  the  travel  and  attendance  of  witnesses  sum- 
moned in  everybody's  cause,  or  generally  against  any  one  of  the  accused  who  are 
arraigned  at  any  particular  term  of  the  court." 

To  this  the  Comptroller  replied : 

"The  matter  should  be  submitted  to  the  court  *  *  *.  I  will,  however,  in  com- 
pliance with  your  request,  state  my  opinion :  Nothing  in  the  law  indicates  an  inten- 
tion to  relieve  defendants  in  United  States  cases  from  the  payment  of  costs.  It  was 
not  with  that  view  that  witnesses  for  the  ¥nited  States  were  required  to  be  subpoenaed 
to  attend  to  testify  generally,  but  it  was  to  save  unnecessary  expenses. 

"lu  prosecutions  for  fines  and  forfeitures,  under  United  States  statutes,  defendants 
are  subject  to  costs;  and  on  conviction  for  any  other  offence  not  capital,  the  coort 
may  award  that  the  defendants  shall  pay  the  costs  of  the  prosecution.  (Rev.  Stats., 
974.)  Amounts  paid  to  witnesses  are  to  be  taxed  and  included  in  judgment-s  against 
losing  parties,  in  cases  where  by  law  costs  ai%  recoverable  in  favor  of  the  prevailing 
party.     (Rev.  Stats.,  983.) 

**The  fact  that  a  witness  is  called  and  sworn  as  such  in  a  criminal  case  on  behalf 
of  the  United  States  is  sufficient  to  authorize  the  taxation  of  his  fees  for  attendance 
and  travel  in  that  case.  And  if  he  appeared  before  a  commissioner,  the  grand  jory. 
and  the  petit  jury,  the  fees  allowed  him  by  the  commissioner  and  the  court  should 
be  included  in  the  bill  of  costs  payable  by  the  defendant  in  case  of  conviction. 

"If  a  witness  testify  in  several  criminal  cases  against  several  defendants,  the  court 
can  apportion  his  fees  among  the  convicted  defendants,  according  to  circumstances; 
but  no  one  of  the  defendants  should  be  charged  with  a  larger  sum  than  that  for 
which  he  would  be  liable  if  the  witness  had  testified  against  him  only. 

'*  The  lawful  fees  of  the  marshal  for  serving  subposnas  should  be  charged  and  taxed 
on  the  same  principles. 

''In  districts  where  it  has  been  the  practice  to  subpoBua  witnesses  germraUy  for  the 
United  States,  I  have  not  heard  of  any  difficulty  in  taxing  costs. 

"Very  respectfully, 

"WM.   LAWRENCE, 

'*  Comptroller,*^ 
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IN  THE  MATTES  OF  THE  RIGHT  TO  MAKE  SET-OFF  ON 
ACCOUNT  OF  DIBECT  TAXES  DUE  FROM  THE  STATE  OF 
KANSAS  IN  SETTLING  ACCOUNT  WITH  THE  STATE 
FOR  PERCENTAGE  OF  PROCEEDS  OF  SALES  OF  PUBLIC 
LANDS-KANSAS  CASE. 


1.  Under  the  Constitution,  Congress  cannot  levy  or  enforce  the  collection  of  a  tax 

or  assessment  on  a  corporate  State  which  has  not  assumed  the  payment  of  it. 
The  National  Government  does  not  operate  upon  States  in  the  collection  of  rev- 
eDueS;  but  upon  persons  or  property,  or  both. 

2.  But  it  is  clearly  competent  for  Congress,  in  the  ajiff)litude  of  its  power,  to  author- 

ize States  to  assume  a  proper  proportion  of  any  direct  tax  levied  on  the  prop- 
erty in  the  United  States  subject  to  such  tax,  and  then  to  withhold  from  such 
States  aa  assume  the  tax,  all  moneys  due  thom,  respectively,  until  the  debt  is 
thus  paid.     For  this  the  act  of  August  5,  1861,  (12  Stats.,  294,)  made  provision. 

3.  Section  191  of  the  Revised  Statutes  gives  a  linality  to  the  decision  of  the  First 

Comptroller  na  well  in  regard  to  claims  certified  in  favor  of,  as  to  those  against, 
the  United  States ;  since  section  236,  in  express  terms,  authorizes  accounts  to 
be  certified  **  in  which  the  United  States  are  concerned,  either  as  debtors  or  as 
creditors." 

4.  When  a  claim  against  the  United  States  has  been  rejected,  it  may  in  proper  cases 

be  opened  for  consideration  by  the  direction  or  on  the  request  of  the  Secretary 
of  the  Treasury.  But  when  a  balance  is  certified  as  due  to  the  United  States, 
the  account  on  which  it  was  certified  cannot  be  reopened. 

5.  The  power  of  the  Secretary  of  the  Treasury,  under  section  191,  to  submit  to  the 

Comptroller  facts  in  his  judgment  affecting  the  correctness  of  a  balance  certi- 
fied, cannot  be  exercised  when  no  warrant  for  payment  is  required. 

6.  It  is  to  be  presumed  that  the  decisions  made  by  the  Comptrollers  are  right ;  but 

whether  so  or  not,  they  are  none  the  less  conclusive  on  their  successors  in  office 
aud  upon  the  executive  branch  of  the  Government.  Their  adjudications  are, 
however,  not  conclusive  on  Congress,  nor  in  certain  cases  on  the  courts. 

7.  The  right  to  set-off  a  debt  due  exists  in  favor  of  the  Unitecl  States,  whether  the 

debtor  be  a  State  or  a  person.  This  arises  from  the  authority  conferred  on  the 
accounting  officers  to  adjust  and  settle  accounts.  The  settlement  of  an  account 
involves  a  statement  of  debit  and  credit,  and  the  striking  of  a  balance  due, 
and  no  payment  can  be  required  beyond  thd  amount  due. 

8.  The  civil-law  doctrine  of  ^'account,''  or  compensationy  considered,  and  shown  to 

be  identical  with  that  of  set-off. 

9.  The  statutes  giving  accounting  officers  jurisdiction,  confer  authority  to  make 

settlements  and  set-off,  thus  investing  them  with  powers  which  always  existed 
in  courts  of  equity. 
10.  The  usage  has  always  been  to  make  set-off  in  adjusting  claims  of  creditors  of  the 
United  States;  and  usage  sufficiently  continued,  when  not  clearly  against  a 
statute,  is  law ;  it  is  evidence  of  what  the  law  is.  The  right  to  make  a  set-off 
is  fully  supported  by  authority. 


Digitized  by  VjOOQIC 


vW)2  First  Camptrollet^s  Office^  Treasury  Department. 

11.  The  making  of  eet-off  by  the  (Tovernmenty  in  adjusting  aocoants,  is  but  the  ex- 

ercise of  the  common  right,  which  belongs  to  every  creditor,  to  apply  the  un- 
appropriated moneys  of  his  debtor,  in  his  hands,  in  extinguishment  of  the 
debts  due  to  him. 

12.  The  act  of  March  3, 1875,  chap.  149,  (18  Stats.,  481,)  construed: 

(1. )  It  is  an  enabling  and  perhaps  an  unnecessary  act,  for  all  purposes  of  a  right 
to  make  a  set-off. 

(2.)  It  disables  nothing.  It  is  not  negative  in  its  terms,  and  hence  repeals  no 
usage  founded  on  law  previously  existing. 

(3.)  It  takes  away  no  statutory  or  common-law  right  or  remedy  previously  ex- 
isting. 

(4.)  It  is  remedial,  and  by  a  well-known  rule  of  construction  is  to  be  liberally 
construed. 

(5.)  Its  terms  apply  alikojto  persons  who  can  be  sued  and  those  who  cannot. 

(6.)  It  is  not  a  repealing  act.  It  leaves  in  force  all  the  statutes  giving  juris- 
diction to  accounting  officers,  and  finality  to  the  adjudications  of  the 
Comptroller.  It  is  to  be  read  with  these  laws,  and  so  construed  as  to  take 
away  none  of  their  provisions. 

(7.)  It  can  only  mean  that  when  the  right  to  make  a  set-off  against  a  claimant 
is  by  him  disputed,  the  Secretary  must  "cause  legal  proceedings  to  be 
immediately  commenced"  in  those  cases  where  such  suits  can  be  lawfully 
commenced. 

(8.)  It  does  not  give  a  new  jurisdiction  to  courts  or  require  an  impossibility. 

(9.)  A  set-off  can  be  made  either  (1)  without  its  aid  or  (2)  by  virtue  of  its  pro- 
visions. 

13.  Although  a  State  may  not  be  sued  for  its  quota  of  the  direct  tax  of  1861,  it  does 

not  follow  that  the  statutes  do  not  authorize  a  set-off  to  be  made  against  it  by 
the  United  States. 

14.  If  a  claimant  reside  abroad,  where  he  is  not  amenable  to  the  process  of  oar 

courts,  the  statutes  give  the  right  to  make  a  set-off  against  him.  The  fact 
that  the  remedy  given  by  the  provisions  of  the  act  of  March  3,  1875,  cannot  be 
pursued  in  every  case,  and  in  the  mode  prescribed,  cannot,  according  to  any 
fair  rule  of  construction,  be  used  to  defeat  entirely  the  right  of  set-off. 

15.  The  act  of  August  5,  1861,  sec.  53,  (12  Stats.,  311,)  does  not  repeal  any  prior  or 

other  common-law'  or  statutory  right  to  make  set-off.  It  is  nOt  negative  in 
its  terms.  It  recognizes  the  right  of  the  United  States  t-o  make  a  set-off 
against  a  State,  and  provides  for  a  release  by  the  State  in  order  to  end  all  con- 
troversy. 

16.  A  "release,"  under  section  53  of  the  act  of  August  5,  1861,  "duly  executed  to 

the  United  States"  by  a  State,  is  requisite  in  order  to  give  the  right  to  an 
abatement  of  15  per  cent,  of  the  amount  of  direct  tax  assumed  by  such  State. 
Such  release  is  requisite  as  a  waiver  of  any  right  which  might  be  asserted  by 
an  appeal  to  Congress  or  the  courts.     (Rev.  Stats.,  191,  1059.) 

17.  As  to  claims  allowed  for  war  expenses  paid  by  any  State,  and  to  be  received  as  a 

credit  on  the  direct  tax,  it  was  provided  by  the  act  of  May  13,  1862,  (12  Stats., 
384,)  that  they  should  be  filed  beforo  July  30,  1862.  No  limitotion  was  made 
as  to  other  claims. 

18.  The  failure  of  a  State  to  object  to  a  decision  of  the  Comptroller  which  was  twice 

affirmed  within  a  period  of  twelve  years,  is  persuasive  evidence  that  it  was  ac- 
cepted by  the  proper  State  authorities. 
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19.  The  passage  by  a  State  legislature  of  an  act  "for  the  purpose  of  payiug  off" 
a  tax  due  to  the  United  States,  which  the  State  was  authorized  by  act  of  Con- 
gress to  assume  and  pay,  is  evidence  of  a  debt  due  from  the  State ;  and  condi- 
tions imposed  in  such  act  as  to  the  mode  of  its  liquidation  are  not  binding 
upon  the  United  States. 

^.  A  State  cannot  be  permitted  to  set  up  its  own  law  or  its  adjudications  against 
the  United  States,  and  then  determine  for  itself  the  mode  and  measure  of  the 
latter's  redress,  without  reference  to  the  supreme  law  of  the  United  States. 

21.  The  Comptroller's  predecessors  seem  to  have  held  that  an  acknowledgment  that 
a  debt  is  due,  is  in  itself  an  assumption  of  the  debt ;  in  other  words,  that  when 
the  legislature  of  a  State  admitted  the  special  tax  to  be  due  from  the  State  to 
the  United  States,  the  State  did  thereby  "assume"  its  quota  of  the  tax  within 
the  meaning  of  the  act  of  August  5,  1861.  In  so  holding  they  were  fortified 
by  strong  authorities  in  law. 

S3.  If  a  common-law  action  of  assumpsit  be  brought  upon  an  inaimul  computasaeni 
for  money  due,  or,  as  it  Is  sometimes  said,  "  upon  an  account  stated,"  proof 
that  a  fixed  and  certain  sum  was  admitted  to  be  due  supports  the  action, 
and  so  proves  that  the  defendant,  in  legal  parlance,  "assumed  "  the  payment 
of  the  liability.     (2  Greenleaf,  Evidence,  sees.  126, 127.) 

^  A  debtor  is  not  at  liberty  to  pay  a  debt  in  such  mode  as  he  may  choose,  much 
less  not  to  pay  at  all.  The  law  prescribes  the  mode,  namely,  by  legal  tender 
of  money,  or  by  a  set-off,  and  requires  the  payment  to  be  made. 

^.  If  any  question  be  made  as  to  whether  a  State  assumed  within  the  proper  time 
its  quota  of  the  direct  tax  apportioned  by  the  act  of  1861,  it  may  be  said  that 
when  the  United  States  is  making  no  objection  on  that  account,  the  S(ate  can- 
not, after  its  admission  of  indebtedness,  and  in  view  of  the  right  of  set-ofi* 
shown  to  exist,  require  the  objection  to  be  made. 

25.  There  is  now  no  authority  except  in  Congress  or  the  courts  to  inquire  whether 

the  adjudications  of  the  accounting  officers  of  the  Treasury  Department  in 
respect  of  the  liability  of  a  State  for  the  direct  tax,  and  the  right  of  set-off  on 
the  part  of  the  United  States,  were  made  in  accordance  with  law. 

26.  The  United  States  has  never  held  itself  liable  to  pay  the  debts  of  its  territorial 

governments. 

27.  If  the  United  States  had  been  indebted  to  a  State,  the  liability  could  not  by  law 

be  adjudged  by  the  authority  of  that  State  alone.  The  laws  of  the  United 
States  determine  how  the  claims  of  a  State  are  to  be  adjusted  and  paid. 

28.  The  question  as  to  the  effect  of  the  alleged  "compact"  between  the  United 

States  and  the  State  of  Kansas  proposed  by  the  ordinance  of  July  29,  1859,  in 
respect  of  the  proceeds  of  sales  of  public  lands,  considered : 
(1.)  The  ordinance  proposed  "that  five  per  centum  of  the  proceeds  of  public 
lands  in  Kansas  as  disposed  of  after  the  admission  of  the  State  into  the 
Union  shall  be  paid  to  the  State  for  a  fund,  the  income  of  which  shall  be 
used  for  the  support  of  common  schools." 
<2.)  The  State  constitution  itself  contains  this  provision :    "  Such  per  cent,  as 
may  be  granted  by  Congress  on  the  sale  of  lands  in  this  State  shall  be 
the  common  property  of  the  State,  and  shall  be  a  perpetual  school  fund, 
which  shall  not  be  diminished,  but  the  interest  of  which,  together  with 
all  the  rents  of  the  lands,  and  such  other  means  as  the  legislature  may 
provide,  by  tax  or  otherwise,  shall  be  inviolably  appropriated  to  the 
support  of  the  common  schools."    (Art.  VI,  sec.  3.) 
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(3.)  Congress,  in  passing  the  act  of  January  29,  1861,  admitting  the  State  into 
the  Union,  did  not  agree  to  this  proposition  of  the  ordinance,  bnt  in  lieu 
thereof  provided :  **  That  nothing  in  this  act  shall  be  construed  as  an 
assent  by  Congress  to  all  or  to  any  of  the  propositions  or  claims  contained 
in  the  ordinance  of  said  constitution  of  the  people  of  Kansas,  or  in  the 
resolutions  thereto  attached  *  *  *  •  *  *.** 

(4.)  Congress  refused  to  agree  to  this  proposition,  and  by  express  legislation  it 
imposed  an  obligation,  which,  having  been  accepted  by  the  joint  resola- 
tion  of  the  State  legislature  of  January  20, 1862,  is  binding  on  the  United 
States  and  on  Kansas,  that  five  per  cent,  of  the  net  proceeds  of  sales  of 
public  lands  in  the  State  shall  be  paid  to  said  State,  for  the  purpose  of 
making  public  roads,  and  Internal  improvements,  or  for  other  purposes, 
as  the  legislature  shall  direct. 

(5.)  On  the  part  of  Congress  this  legislation  was  equivalent  to  making  two 
declarations: 

First.  The  United  States  will  not  agree  to  a  compact  to  devote  this 
money  to  a  permanent  school  fund. 

Second.  On  the  contrary,  the  money  shall  be  paid  to  the  State  for  snch 
purposes  as  the  legislature  shall  direct. 

(6.)  This  Congressional  declaration  of  purpose  was  simply  a  mode  of  refusing^ 
assent  to  the  proposition  of  the  ordinance. 

(7. )  So  far  as  the  proposed  compact  under  the  ordinance  was  concerned,  it  was 
wholly  unnecessary  on  the  part  of  Congress  to  give  direction  to  the  ex- 
penditure of  the  money,  because  when  Congress  refused  to  agree  to  a 
compact  to  give  the  money  any  specific  direction,  the  whole  disposition 
of  it  was  left  to  the  State  legislature. 

(8.)  It  is  a  maxim  in  the  construction  of  contracts,  that  expresBio  earum  qufe 
iacit^  in»unt  nihil  operatur,  (Co.  Litt.,  191  a;  Ive's  case,  5  Rep.,  11; 
Boroughes'  case,  4  Rep.,  72  h,) 

(9.)  Construing  the  '^  compact  in  the  light  of  these  principles,  it  amoonts 
only  to  this:  The  United  States  will  pay  this  money  to  Kansas,  bnt  will 
have  no  concern  as  to  what  shall  be  done  with  it.    In  other  words,  thei« 
is  a  simple  obligation  to  pay ;  nothing  less,  nothing  more. 
(10.)  Neither  the  constitution  of  the  State,  nor  the  right  of  the  people  to  ordain 
another  constitution  according  to  their  wishes  and  wants,  is  at   all 
affected  by  the  condition  in  question. 
(11.)  But  whether  this  condition  in  the  act  admitting  Kansas  as  a  State,  did  or 
did  not  annul  the  restriction  which  the  State  constitution  sought  to  lay 
upon  the  legislature,  in  regard  to  the  disposition  of  the  money,  the  mer- 
its of  the  present  controversy  remain  totally  unaffected. 
(12.)  As  a  matter  of  history,  whenever  Congress  has  required  a  change  in  the 
constitution  of  a  State  on  its  admission  into  the  Union,  such  change  has 
been  specifically  required  to  be  made  by  a  formal  amendment  precedent 
to  the  admission  of  the  State ;  and  this  was  not  done  as  to  Kansas. 
(13.)  The  purpose  of  the  act  of  Congress  of  January  29, 1861,  was  to  refuse  assent 
to  this  ordinance  proposition,  in  order  that  Congress  should  be  under  no 
express  or  implied  obligation  to  look  after  the  investment  of  the  money. 
(14.)  The  act  imposed  no  obligation  on  the  State  to  apply  the  money  to  any 
specific  object;  and  the  State  was  not  deprived  of  the  privilege  of  apply- 
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ing  it  solely  to  the  single  object  Darned  in  the  constitution  and  in  the 
ordinance. 

(15.)  On  the  contrary,  the  State  was  admitted  into  the  Union  on  an  equal  foot- 
ing with  the  original  States  in  all  respects  whatever.     (12  Stats.,  126.) 

(16.)  This  admission  gave  to  Kansas  the  right  possessed  respectively  by  the 
original  States,  .subject  to  the  Constitution  and  laws  of  the  United  States, 
to  adopt  a  constitution  republican  in  form,  with  such  provisions  as  might 
be  deemed  proper  to  its  condition. 

29.  An  obligation  to  pay  is,  so  far  as  concerns  the  present  matter,  that  duty  which, 

by  the  common  consent  and  usage  of  all  nations,  and  of  all  men,  requires  a 
debtor  to  pay  in  money  what  he  owes  after  deducting  the  credits  to  which  he 
is  entitled.  It  is  simply  that  obligation  which  the  United  States  is  under  to 
all  of  its  creditors.  It  is  regulated  by  the  law  which  governs  the  payment  of 
all  debt«,  and  under  which  the  right  to  make  set-ofif  has  always  been  recognized. 

30.  If  Kansas  assumed  to  pay  the  direct  tax,  levied  as  it  was  in  time  of  war,  for  the 

specific  purpose,  shown  in  history  if  not  in  the  terms  of  the  act,  of  aiding  the 
Government  in  its  struggle  for  existence,  and  it  has  been  conclusively  decided 
in  the  executive  branch  of  the  National  Government  that  the  State  did  so 
assume,  the  duty  to  pay  the  tax  was  and  is  as  obligatory  upon  the  State  as  the 
duty  to  meet  obligations  to  Kansas  was  and  is  upon  the  United  States. 

31.  The  purpose  for  which  the  direct  tax  was  levied  was  as  sacred  as  that  to  which 

the  fund  derived  from  the  sale  of  lands  in  the  State  has  been  dedicated  by 
Kansas.  The  obligation  of  Kansas  was  no  less  binding  than  that  of  the  United 
States.  Mutual  obligations  of  equal  dignity  may  well  be  balanced  in  morals, 
in  equity,  and  in  law.     Those  who  ask  equity  should  do  equity. 

32.  The  refusal  of  the  State  of  Kansas  to  consent  to  a  set-off  in  satisfaction  of  its 

debt  to  the  United  States  does  not  atfect  the  right  and  duty  of  the  Comptroller 
to  make  it.    The  set-off  has  been  made. 

33.  If  the  State  has  a  right  under  the  provisions  of  the  act  of  March  3, 1875,  ( 18  Stats.9 

481,)  to  test  in  the  courts  the  validity  of  this  action  of  the  accounting  officers 
in  relation  to  Kansas,  there  is  no  objection  to  a  compliance  with  the  request 
made  for  the  institution  of  a  suit  by  the  Secretary  of  the  Treasury;  but  there 
may  be  doubt  upon  the  question  whether  the  United  States  can,  under  this 
statute,  sue  the  State. 

.  By  an  act  of  Congress  approved  August  5, 1861,  (12  Stats.,  292,  204,) 
a  direct  tax  of  $20,000,000  was  laid  upon  the  United  States,  and  it  was 
declared  that — 

"The  same  shall  be  and  is  hereby  apportioned  to  the  States  respec- 
tively, in  manner  following :  *  •  ♦  To  the  state  of  Kansas,  seventy- 
one  thousand  seven  hundred  and  fortj'-three  and  one-third  dollars." 

The  act  (section  53)  provides  in  effect  as  follows:  that  any  State  may 
lawfcdly  (1)  assume,  (2)  assess,  (3)  collect,  and  (4)  pay  into  the  Treasury 
of  the  United  States  the  direct  tax,  or  its  quota  thereof,  in  its  own  way 
and  manner;  that  any  such  State  which  shall  give  notice  by  the  proper 
officer  thereof  to  the  Secretary  of  the  Treasury  on  or  before  the  second 
Taesday  of  February  next,  (1862,)  and  in  each  succeeding  year  there- 
H.  Ex.  Doc.  219 20 
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after,  of  its  intention  to  assume  and  pay,  or  to  assess,  collect,  and  pay 
into  the  Treasury  of  the  United  States  the  direct  tax  imposed  by  the 
act,  shall  be  entitled  to  a  deduction  of  15  per  cent,  on  the  quota  appor- 
tioned to  such  State  on  such  parts  as  shall  have  been  actually  paid  into 
the  Treasury  of  the  United  States ;  and  that  the  amount  of  direct  tax 
apportioned  to  any  State  shall  be  liable  to  be  paid  and  satisfied  in 
whole  or  in  part,  by  the  release  of  such  State,  duly  executed,  to  the 
United  States,  of  any  liquidated  and  determined  claim  of  such  State  of 
equal  amount  against  the  United  States. 

See  also  act  May  13, 18G2,  (12  Stats.,  384.) 

February  20, 1863,  the  legislature  of  Kansas  passed  '  An  act  to  fund 
the  Territorial  debt,"  which  provided  a  mode  of  ascertaining,  in  oi*der  to 
the  issue  of  warrants  therefor,  the  amount  of  the  debts  due  to  sundry 
creditors  from  the  Territory  of  Kansas  prior  to  the  creation  of  the 
State ;  and  it  therein  provides — 

Sec.  14.  For  the  puri>ose  of  ])aying  off  tlie  special  tax  dve  from  the 
State  to  the  Oeneral  Government^  and  securing  the  assumption,  by  the 
United  States,  of  the  warrants  redeemed  under  this  act,  the  governor 
of  the  State  of  Kansas  is  hereby  constituted  the  agent  of  the  State, 
with  full  power  and  authority  to  take  such  steps  in  the  premises  as 
may  be  necessary :  Provided^  He  shall  have  no  power  or  authority  to 
pay  off  such  special  tax  unless  the  General  Government  will  receive  the 
warrants  aforesaid  in  liquidation  thereof. 

April  11, 1881,  the  State  treasurer,  in  a  letter  to  the  governor  of 
Kansas,  referring  to  the  State  indebtedness  under  the  law,  says  there 
are — 

Now  outstanding  State  bonds  to  the  amount  of  $61,800.  These  bonds 
mature  July  1,  1883.  Under  chapter  117,  session  laws  of  [March  1] 
1864,  being  "  An  act  to  refund  to  certain  counties  the  Territorial  taxes 
paid,"  there  are  now  outstanding  State  bonds  to  the  amount  of  $39,675, 
which  will  mature  July  1,  1884. 

The  act  of  March  1,  1864,  authorized  the  issue  of  State  bonds  "  for/ 
the  purpose  of  refunding  to  certain  counties  the  Territorial  tax  paid  by 
them  in  1860,"  and  required  State  taxes  to  be  levied  to  pay  for  said 
bonds. 

May  11, 1868,  a  statement  was  made  in  the  office  of  the  Fifth  Auditor 
in  the  Treasury  Department  of  the  United  States,  charging  the  State 
of  Kansas  with  $71,743.33  for  the  direct  tax  imposed  on  and  apportioned 
to  the  State  of  Kansas ;  on  which  the  Auditor  made  his  report  No. 
55626,  showing  that  he  had  "  examined  and  adjusted  an  account  be- 
tween the  United  States  and  the  State  of  Kansas"  on  account  of  said 
direct  tax,  and  found  "that  the  sum  of  $71,743.33  is  due  from  said 
State  to  the  United  States." 
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May  29,  18(>8,  the  then  First  Comptroller,  Hon.  Robert  W.  Tayler, 
admitted  and  certified  "  that  $71,743.33  are  due  and  payable"  as  stated 
in  the  report.     (Rev.  Stats.,  191,  236.) 

May  29,  1808,  there  was  charged  on  the  books  of  the  Register  of  the 
Treasury  Department  to  the  State  of  Kansas  *'on  account  of  direct  tax, 
8th  section  act  of  August  5,  1861,"  "  amount  due  per  report  Xo.  oo(y2G, 
|71,743.3;<.'' 

In  pursuance  of  the  act  of  Congress  approved  July  27,  1861,  entitled 
"  An  act  to  indemnify  the  States  for  expenses  incurred  by  them  in  de- 
fence of  the  United  States,"  (12  Stats.,  276,)  the  State  of  Kansas  filed 
a  claim  in  the  Treasury  Department,  April  18,  1862,  for  $12,351.04. 

September  20, 1867,  there  was  certified  by  the  Second  Comptroller  in 
favor  of  the  State  of  Kansas  a  balance  in  settlement  of  this  claim,  per 
Third  Auditor's  report  Xo.  4938,  dated  May  11,  1867,  of  $9,360.82. 

Pep  Third  Auditor's  report  No.  3372,  dated  February  3,  1870,  the 
Second  Comptroller,  on  the  15th  of  March,  1870,  directed  the  $9,360.82 
aforesaid  to  be  carried  by  counter- warrant  to  the  credit  of  the  State  of 
K^ansas,  on  account  of  the  direct  tax  due  by  said  State  to  the  United 
States ;  which  was  done  by  covering-in  warrant  No.  613,  dated  March 
29, 1870,  duly  signed  by  the  Secretary  of  the  Treasury,  by  which  the 
State  received  credit  for  $9,360.82  (b^iug  the  amount  certified  by  the 
Second  Comptroller  as  due  to  the  State  as  aforesaid ;)  and  the  Auditor, 
deducting  this  from  the  $71,743.33  previously  found  due  from  the  State 
for  direct  taxes,  reported  a  balance  due  from  the  State  of  $62,382.51, 
which  balance  was  ''  certified  bj'  the  First  Comptroller  December  30, 
1874,  as  due  to  the  United  States  from  the  State  of  Kansas." 

April  29,  1878,  the  Commissioner  of  the  General  Land  Office  stated 
an  account,  referred  per  report  No.  29005  to  the  First  Comptroller, 
showing  a  balance  of  $190,566.08  due  the  State  of  Kansas  for  five  per 
cent,  of  proceeds  of  the  sales  of  public  lauds.  (Rev\  Stats.,  456;  act 
January  28,  1861,  12  Stats.,  127.) 

May  6, 1880,  the  then  First  Comptroller,  Hon.  A.  G.  Porter,  examined 
this  account  and  reported  to  the  Secretary  of  the  Treasury  a  balance 
due  of  $190,268.27,  in  order  to  have  it  reported  to  the  Speaker  of  the 
House  of  Representatives  under  the  act  of  June  14,  1878.  (20  Stats., 
130,  sec.  4.)     It  was  so  reported  in  December,  1880. 

The  "  deficiency  "  appropriation  act  of  March  3, 1881,  appropriates : 

For  the  State  of  Kansas,  for  amount  due  of  the  five,  three,  and  two 
per  centum  fund  to  States,  one  hundred  and  ninety  thousand  two  hun- 
dred and  sixty-eight  dollars  and  twenty-seven  cents. 

This  is  for  "  five  per  centum  of  the  net  proceeds  of  sales  of  •  •  • 
public  lands  lying  within  said  State,''  as  provided  by  section  3  of  the 
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act  of  January  29, 1861.    (12  Stats.,  127;  Rev.  Stats.,  3689;  Audit  case, 
1  Lawrence,  Compt.  Dec,  43.) 

March  9,  1881,  under  this  appropriation  act,  and  on  said  report.  No. 
29005,  of  the  Commissioner  of  the  General  Land  Office,  and  in  pursu- 
ance of  the  decision  of  Comptroller  Porter  of  May  6, 1880,  the  present 
First  Comptroller  formally  certified  a  balance  due  the  State  of  Kansas 
of  $190,268.27,  "to  be  disposed  of  as  follows,  viz:  $62,382.51  to  be  paid 
to  the  Treasurer  of  the  United  States,  to  be  by  him  deposited  to  the 
credit  of  the  State  of  Kansas  on  account  of  direct  tax,  as  provided  by 
section  8,  act  of  August  5,  1861,  (12  Stats.,  295,)  and  the  residue, 
$127,885.76,  to  be  paid  to  the  governor  of  Kansas,  the  State  to  be 
charged  with  the  whole  amount." 

March  10,  1881,  the  State  of  Kansas,  by  its  attorney,  presented  a 
paper  to  the  Secretary  of  the  Treasury,  claiming  that  the  State  of  Kan- 
sas is  entitled  to  be  paid  not  only  the  $127,885.76  certified  as  due  by 
the  First  Comptroller,  but  also  said  sum  of  $62,382.51,  and  the  said 
$9,360.82— in  aU,  $199,629.09.  The  paper  states  that  it  was  an  error  to 
carry  said  $9,360.82  to  the  credit  of  the  State,  but  "one  which  will 
probably  have  to  be  corrected  in  another  way;"  and  it  then  asks  the 
Secretary  "  to  have  the  matter  of  the  liability  of  the  State  inquired 
into;"  and  to  "take  such  action  as  may  be  necessary  to  cause  the  war- 
rant to  be  issued  on  account  of  said  appropriation  for  the  amount 
thereof,"  ($190,268.27,)  without  deducting  anything  on  account  of  the 
amount  apportioned  as  "Direct  taxes  charged  to  the  State;"  and  "that 
no  warrant  be  signed  by"  the  Secretary  "for  any  sum  less  than  the* 
amount  of  the  appropriation."  It  alleges  that  if  there  could  be  any 
liability  for  direct  taxes  as  to  the  $9,360.82  credited,  the  State  is  entitled 
to  the  15  per  cent.  pro\ided  for  in  the  53d  section  of  the  direct-tax  act. 

March  10,  1881,  this  paper  was  by  the  Secretary  of  the  Treasury-  re- 
ferred to  the  First  Comptroller  "for  his  consideration." 

Hon.  S.  J.  Crawford,  ex-governor  of  Kansas,  attorney  on  behalf  of 
that  State,  submitted  to  the  Secretary  of  the  Treasury  in  1880  a  printed 
argument  now  filed  in  this  matter,  asking  that  the  $9,360.82  above 
mentioned  "be  paid  to  the  State." 

He  argued  that  Congress  in  levying  this  tax  dealt  directly  with  the 
individual  citizens  of  the  L^nited  States  and  not  with  the  States;  in 
support  of  which  he  reviewed  the  history  of  the  Articles  of  Confed- 
eration, of  the  Constitution  and  the  legislation  under  it,  quoting  iOrom 
the  speeches  of  Madison  and  Hamilton  in  the  convention  ratifying  the 
Constitution;  Webster's  speech  in  the  Senate  February  16, 1833;  Ste- 
vens, Shellabarger,  and  Riddle  in  the  House  July  24,  1861;  and  on  the 
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subject  of  taxation  he  cited  3  Dallas,  171;  5  Wheat.,  317;  Story,  Const., 
14;  1  Kent's  Com.,  254;  Cooley  on  Taxation,  5,  58^  74,  75;  Cooley's 
Constitutional  Limitations,  604;  Jones  vs.  Estate  of  Koop,  10  Wis., 
369;  Sayles  vs.  Davis,  22  Wis.,  226;  Collector  vs.  Day,  11  Wall.,  124; 
Ward  vs.  Maryland,  12  Wall.,  418;  Railroad  Co.  vs.  Peniston,  18  Wall., 
5;  Freedmani7«.  Sigel,  10  Blatch.,  327;  Union  Bank  vs.  Hill,  3  Cold. 
Tenn.,  322;  Smith  vs.  Shut,  40  Ala.,  766;  Moore  vs.  Quick,  105  Mass., 
49;  s.  c,  7  Am.  Rep.,  409;  Warren  vs.  Paul,  Am.  Law  Reg.,  January, 
1865,  p.  160;  22  Md.,  276;  Turner  r«.  Smith,  14  WaU.,  562.  And  he 
claimed — 

First.  That  the  State  of  Kansas  is  not  liable  for  any  part  of  the 
direct  tax  levied  and  apportioned  by  the  act  of  August  5,  1861,  (12 
Stats.,  294.) 

Second.  That  the  accounting  ofBcers  of  the  Treasury  Department 
erred  in  charging  the  said  State  with  the  amount  apportioned  thereto 
by  said  act,  viz.,  $71,743.33^. 

Third.  That  the  amount  allowed  said  State  on  settlement,  September 
20,  1867,  $9,360.82,  under  act  of  July  27, 1861,  was  without  authority 
of  law  carried  to  the  credit  of  the  State  as  a  partial  payment  upon 
the  said  direct  tax,  when  the  same  should  haA  e  been  paid  du^ectly 
to  the  State. 

Hon.  Samuel  Shellabarger  and  Hon.  Jeremiah  M.  Wilson,  of  counsel 
for  the  State,  made  elaborate  and  able  oral  arguments,  claiming — 

I.  The  State  is  not  indebted  to  tlie  United  States,  and  so  no  set-off 
can  be  made. 

II.  If  it  were  otherwise,  this  five  per  cent,  fund  due  the  State  cannot 
be  set  off  against  an  indebtedness  to  the  United  States,  because  by 
compact  between  the  two  governments  it  has  been  inviolably  devoted 
to  the  public-school  fund  of  the  State.  (Const.  Kansas,  art.  vi,  sec.  3 ; 
act  of  Congress  Jan.  29,  1861,  12  Stats.,  126,  sec.  3.)  Congress  agreed 
to  the  terms  of  the  Coustitution. 

III.  Under  the  act  of  Congress  March  3, 1875,  (18  Stats.,  481,)  no  set- 
off can  be  made  without  the  consent  of  the  State.  If  the  Secretary 
withholds  the  money  he  must  "  cause  legal  proceedings  to  be  imme- 
diately commenced  to  enforce  the  same,"  &c. 

No  such  legal  proceedings  can  be  maintained,  because  the  direct  tax 
was  not  levied  on  the  State,  and  hence,  as  no  suit  can  be  brought,  the 
right  to  make  a  set-off  does  not  exist. 

r\^.  The  State  of  Kansas  never  assumed  to  pay  the  direct  tax. 

At  a  subsequent  date,  the  First  Comptroller  heard  an  additional  ar- 
gument on  sundry  questions  pertinent  to  the  matter.  Messrs.  Shella- 
barger and  Wilson  submitted  the  following  points  and  authorities  : 

I.  Accounting  officers  had  no  jurisdiction  to  settle  and  adjust  a 
claim  against  Kansas  for  direct  taxes,  and  hence  their  finding  that 
$71,743.33J  was  due  for  direct  taxes  is  void.  This  want  of  jurisdiction 
is  established  by  the  following  considerations: 

(A)  They  have  no  jurisdiction  where  under  the  laws  of  the  United 
States  the  relation  of  debtor  and  creditor,  regarding  the  subject-matter 
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of  the  claim,  (liere  direct  taxes,)  is  impossible  as  betweeu  tlie  United 
States  and  tlie  part}'  found  indebted. 

(B)  Tbe  relations  of  debtor  and  creditor,  as  to  the  matter  of  direct 
taxes,  is  a  lejral  impossibility,  as  between  tlie  United  States  and  Kan- 
sas, except  ni)on  and  alter  the  assumption  by  the  State  of  such  taxes 
as  provided  in  section  53  of  the  direct  law  of  5th  August,  18G1,  (12 
Stats.,  311.) 

(See  Porter's  opiinon  in  this  case;  also  McCulloch's  opinion,  Decem- 
ber 28,  18(>(>;  14  Wall.,  5(52,  and  authorities  cited  in  printed  brief.) 

(C)  The  State  never  so  assumed  said  taxes  as  reiiuired  by  said  sec- 
tion 53,  or  otherwise,  as  is  shown  by  the  i>ublic  laws  an*!  records,  and 
theacconntin<i:  officers  did  not  find  that  the  Stiite  assume<l  this  tax^ 
and  could  not  find  that  Kansas  so  assumed  said  taxes,  because  the  pub- 
lic records  show  such  findin<»;  impossible.  Hence  their  finding  of  au 
indebte<lness  by  Kansas  is  void. 

II.  Said  act  of  3d  ^larch,  1875,  applies  to  every  claim  presented  to 
the  Secretary  of  the  Treasury  for  payment  after  said  act  took  ettt*ct, 
no  odds  when  such  claim  was  settled  by  the  accounting  officers.  This 
is  theuiunistakable  sense  of  the  act,  and  hence  it  applies  to  this  case. 

III.  That  a(*t  compels  the  Secretary  to  sue  for  every  set-oflf  which  he 
<lecideS  to  keep  back  without  the  clainumt's  assent,  when  the  set-oft'  is 
not  one  alrea<ly  in  suit.  And  hence  the  Secretary  must  sue  on  this 
set-off*  if  he  retains  it  against  the  assent  of  Kansas. 

IV.  The  United  States  can  sue  Kansas  for  this  setoff  in  the  Supreme 
Court.  (Const.,  sec.  2,  art.  3;  art.  11,  Amendments;  9  Wheat.,  006; 
5  Pet.,  284;  12  l»et.,  075-720;  7  How.,  {}{){)',  17  //>.,  478;  23  lb,,  o()o;  11 
Wall,,  53;  2  Story  on  Const.,  sec.  1()74,  and  notel.) 

V.  The  Secretary  is  bound  to  exercise  his  own  judgment,  under  the 
act  of  3d  March,  1875,  on  the  (pu»stion  whether  the  set-off*  is  one  which 
can  be  recovered  in  the  court  before  he  decides  to  retain  it  and  send  it 
to  the  courts  for  suit;  an<l  he  is  also  bound  t(»  take  notice  of  the  <pies- 
tion  whether  the  accounting  officers  have  jurisdiction  to  adjust  and  scut- 
tle the  set-off",  and,  if  they  ha<l  not,  then  heisbound  to  ignore  their  set- 
tlement. 

Decision  by  William  Lawrence,  First  Comptroller : 

In  May,  1879,  it  was  decided  by  the  then  First  Comptroller  that  the 
direct  tax  apportioned  to  the  State  of  Georgia  by  tbe  acts  of  August 
5,  1801,  and  of  June  7,  1802,  was  not  a  debt  of  the  corpomte  StiUe, 
which  had  not  by  any  act  assumed  it;  and  that  although  the  tax  had 
not  been  paid,  yet  money  due  from  the  United  States  to  the  State  must 
be  paid  to  the  latter,  and  could  not  be  used  by  way  of  set-off*  or  in 
discharge  of  any  i>art  of  the  claim  for  direct  taxes.  (S.  Ex.  Doc.  No. 
24,  First  Sess.  Forty-sixth  Congress.)  That  conclusion  is  correct  in 
law.  The  decision  of  that  question  was  affected  somewhat  perhaps  by 
the  act  of  June  7,  1802,  not  applicable  to  the  questions  now  presented. 
But  the  same  result  would  have  been  reached  without  reference  to  it. 
Under  the  Constitution,  Congress  cannot  levy  or  enforce  the  collectiou 
of  a  tixx  or  assessment  on  a  corporate  State  whi(!h  has  not  Jissumed  it. 
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The  National  Government  does  not  operate  on  States  in  the  collection 
of  revenues,  but  on  jjersons  or  property,  or  botb.  The  power  of  Con- 
gress "  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States,"  is  plenary,  ample,  and  subject  to  no  restraint,  by 
or  under  State  authority,  and  is  in  no  way  dependent  on  State  aid  or 
action. 

But  it  is  clearly  competent  for  Congress,  in  the  amplitude  of  its 
power,  to  authorize  States  to  assume  a  proj)er  proportion  of  any  direct 
tax  levied  on  the  property  in  the  United  States  subject  to  such  tax, 
such  as  that  levied  by  the  act  of  August  5,  1861 ;  and  then  to  withhold 
from  such  States  as  assume  the  tax  all  moneys  due  them,  respectively, 
until  the  debt  assumed  by  any  such  State  is  thus  paid.  For  this  the 
act  of  August  5,  1861,  made  provision. 

The  act  of  Congress,  March  3,  1875,  (18  Stats.,  481,)  provides: 

That  when  any  final  judgment  recovered  against  the  United  States 
or  other  claim  duly  allowed  by  legal  authority,  shall  be  presented  to 
the  Secretary  of  the  Treasury  for  payment,  and  the  plaintiff  or  claim- 
ant therein  shall  be  indebted  to  the  United  States  in  any  manner, 
whether  as  i>rincipal  or  surety,  it  shall  be  the  duty  of  the  Secretary  to 
withhold  payment  of  an  amount  of  such  judgment  or  claim  equal  to  the 
debt  thus  due  to  the  United  States;  and  if  such  plaiutitt'  or  claimant 
assents  to  such  set-off,  and  discharges  his  judgment  or  an  amount 
thereof  equal  to  said  debt  or  claim,  the  Secretary  shall  execute  a  dis- 
charge of  the  debt  due  from  the  plaintiff  to  the  United  States.  But  if 
such  plaintiff,  orclaiinant,  denies  his  indebtedness  to  the  United  States, 
or  refuses  to  consent  to  the  set-off,  then  the  Secretary  shall  withhold 
payment  of  such  further  amount  of  such  judgment,  or  claim,  as  in  his 
opinion  will  be  sufBcient  to  cover  all  legal  charges  and  costs  in  pros- 
ecuting the  debt  of  the  United  States  to  final  judgment.  And  if  such 
debt  is  not  already  in  suit,  it  shall  be  the  duty  of  the  Secretary  to  cause 
legal  proceedings  to  be  immediately  commenced  to  enforce  the  same, 
and  to  cause  the  same  to  be  prosecuted  to  final  judgment  with  all 
reasonable  dispatch. 

In  this  case  there  is  a  sum  of  $100,268.27  admitted  to  be  due  from 
the  United  States  to  the  State  of  Kansas,  as  appropriated  by  the  act 
of  Miirch  3,  1881. 

Leaving  out  of  view,  as  proper  for  determination  at  another  time 
and  "in  another  way,"  the  question  whether  the  State  of  Kansas  is  en- 
titled to  a  credit  of  15  per  cent,  on  $9,360.82,  attention  will  be  directed 
to  the  sum  of  $190,268.27,  of  which  $127,885.76  is  to  be  paid  to  the 
State;  as  must  also  the  residue,  $62,382.51,  unless  (1)  it  has  been  so 
adjudged  that  the  State  was  (and  therefore  yet  is)  indebted  to  the 
United  States,  on  account  of  the  direct  tax  apportioned  to  it,  that  the 
matter  cannot  be  reopened ;  or  (2)  it  can  be  now  adjudged  that  the 
State  did  assume  the  pajment  of  the  tax. 
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The  questions  to  be  considered  are,  (1)  whether  the  liability  of  the 
State  of  Kansas  to  the  United  States  for  the  direct  tax  has  been  so 
adjudged  that  it  is  not  now  open  to  question  by  the  executive  branch 
of  the  Grovemment,  and  (2)  whether,  if  not  so  adjudged,  the  State  did 
assume  the  liability  to  pay  the  direct  tax  apportioned  to  it. 

I.  The  liability  of  the  State  of  Kansas  to  the  United  States  for  the 
direct  tax  is  so  adjudged  that  it  is  not  now  open  to  question  by  the 
executive  branch  of  the  Government. 

On  the29thof  May,  1868,  the  First  Comptroller,  on  an  adjusted  account 
against  the  State  of  Kansas  in  favor  of  the  United  States,  "  certified 
to  the  Register  of  the  Treasury''  a  "balance"  of  $71,743.33  due  from 
the  State  of  Kansas  to  the  '*  United  States  on  aecount  of  direct  t^xe^ 
under  the  act  of  August  5,  1801,"  and  by  like  "certified"  balanc>e  of 
the  Second  Comptroller  $9,360.82  was  credited  to  the  State  on  March 
29, 1870. 

On  the  30th  of  December,  1874,  the  First  Comptroller,  after  crediting 
the  State  of  Kansas  on  the  report  of  theFifth  Auditor  with  this  $9,360.82, 
affirmed  his  former  action  by  again  certifying  a  balance  due  to  the 
United  States  from  the  State  of  Kansas  of  $62,381^.51.  This  creates  a 
conclusive  res  a^ljudioata^  so  far  as  the  action  of  the  First  Comptroller 
who  is  now  in  office  is  concerned. 

1.  This  is  the  effect  of  section  191  of  the  Revised  Statutes,  whic^li 
provides  as  follows : 

Sec.  191.  The  balances  which  may  from  time  to  time  be  stated  by 
the  Auditor  and  certified  to  the  heads  of  Departments  by  *  •  * 
the  Comptrollers  of  the  Treasury,  upon  the  settlement  of  public  accounts, 
shall  not  he  subject  to  be  changed  or  modified  by  the  heads  of  DepartmenU, 
but  shall  be  conclusive  upon  the  executive  branch  of  the  Oovemment,  and 
be  subject  to  revision  only  by  Congress  or  th^  proper  courts.  The  hea^l  of 
the  proper  Department,  before  signing  a  warrant  for  any  balance  certi- 
fied to  him  by  a  Comptroller,  may,  however,  submit  to  such  Comptroller 
any  facts  in  his  judgment  affecting  the  correctness  of  such  balan^^,  but 
the  decision  of  the  Comptroller  thereon  shall  be  final  and  conclimve,  as 
hereinbefore  provided. 

Literally,  this  section  applies  only  to  balances  certified  to  *' heads  of 
Departments."  The  ceitificates  made  by  the  First  Comptroller  are  not 
to  the  head  of  a  Department,  but  are  directed  to  the  Register,  "by 
whom  copies  thereof  are  transmitted  to  the  Secretary  of  the  Treasury  f 
but  they  are  manifestly  within  the  intent  of  this  section.  (15  Op.  Att- 
Gen.,  195.) 

The  effect  of  this  section,  and  of  a  decision  on  general  principles 
without  it,  has  been  elsewhere  discussed  at  some  length.  (Police  case, 
1  Lawrence  Compt.  Dec,  G8,  note,  and  70;  Bender's  case,  Id.y  317. 
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329,  330;  Wood's  case,  Id.^  7, 9;  Ashton's  case,  Id.j  171;  Crocker's  case, 
W.,  297;  McKee  vs.  XJ.  S.,  12  Ct.  Cls.,  553;  McKnight  vs.  U.  S.,  13  Ot. 
Cls.,  307.) 

This  section  declares  these  balances  to  be  "conclusive  upon  the  ex- 
ecutive branch  of  the  Government,"  and  it  emphasizes  this  purpose  by 
again  declaring  that  "the  decision  of  the  Comptroller  shall  be  final 
and  conclusive,  as  hereinbefore  provided."  The  binding  obligation  of 
this  final  and  conclusive  adjudication  is  made  to  operate  on  the  whole 
"executive  branch  of  the  Government,"  which,  of  course,  includes  the 
Secretary  of  the  Treasury  and  the  First  Comptroller.  The  first  adju- 
dication made  by  the  First  Comptroller,  May  29, 1808,  certifying  a  bal- 
ance due  from  the  State  of  Kansas,  was  authorized,  and  had  as  its  sole 
purpose  to  finally  decide,  as  it  did,  the  sum  due.  (Rev.  Stats.,' 191, 
236,  269.)  The  purpose  of  the  adjudication  was  to  place  the  United 
States  in  a  condition  to  make  set-offs,  and  to  accept  releases  authorized 
by  the  53d  section  of  the  act  of  August  5,  1861.  (12  Stats.,  311,  312.) 
For  this  and  all  other  purposes  of  the  executive  branch  of  the  Govern- 
ment, the  decision  is  made  final.  No  question  on  a  claim  to  be  set-off 
wa«  then  decided,  nor  was  any  involved,  yet  to  that  adjudication  the 
statute  gives  the  force  of  a  finality  by  its  very  terms  and  purpose. 
(Rev.  Stats.,  191.)  An  adjudication  which  is  liable  to  review  and  re- 
versal every  time  it  shall  happen  to  be  called  up  is  without  any  element 
of  finality;  it  is  vox  etprceterea  nihil. 

Section  191  gives  a  finality  to  the  decision  of  the  First  Comptroller  as 
well  in  regard  to  claims  certified  in  favor  of,  as  to  those  against,  the 
United  States;  since  section  236  in  express  terms  authorizes  accounts 
to  be  certified  "in  which  the  United  States  are  concerned,  either  as 
debtors  or  as  creditors." 

The  application  now  under  consideration  asks  that  "no  warrant  be 
signed  by"  the  Secretary  of  the  Treasury  "for  any  sum  less  than 
the  amount  of  the  appropriation."  Under  the  statute,  the  several  de- 
cisions mentioned  as  having  been  made  by  the  Comptrollers  are  con- 
clusive on  the  Secretary  of  the  Treasury,  with  a  right  on  his  part  to 
determine  whether  there  be  an  appropriation  for  the  payment  of  the 
balances  certified.  (Rev.  Stats.,  sec.  248.)  An  appropriation  having 
been  made  by  the  act  of  March  3,  1881,  the  signing  of  the  warrant  in 
pursuance  of  the  decisions  of  the  Comptrollers  regularly  follows  in  tbe 
ordinary  course  of  business. 

2.  These  final  adjudications  cannot  be  reopened  for  rehearing  by  re- 
quest or  direction  of  the  Secretary  of  the  Treasury. 

a.  When  a  claim  against  the  United  States  has  been  rejected,  it  may 
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in  proper  eases  be  opened  for  consideration  by  tbe  direction  or  on  the 
request  of  the  Secretary  of  the  Treasury.  (Wood's  case,  1  Lawrence, 
Conipt.  Dec,  0;  Police  case,  W.,  70;  Viser'scase,  W.,  75;  Ashton'scase, 
Id.,  1(>2, 172;  Crocker's  ca^e.  Id,,  297;  act  June  14, 1878,  20  Stats.,  130.) 

b»  The  power  of  the  Secretary  of  the  Treasury,  under  section  191  of 
the  Revised  Statutes,  to  submit  to  the  Comptroller  facts  affecting  the 
correctness  of  a  balance  certified,  cannot  be  exercised  when  no  warrant 
.for  payment  is  required;  therefore,  when  a  balance  is  certified  as  due 
to  the  United  States,  the  account  on  which  it  was  certified  cannot  be 
reopened.  This  is  the  effect  of  the  statute,  as  shown  in  the  decisions 
already  cited — in  which  will  be  found  references  to  many  others.  If  it 
be  said  that  under  section  191  of  the  Revised  Statutes,  in  such  case  as 
this,,  the  Secretary  of  the  Treasury  may,  *' before  signing  a  warrant  for 
any  balance  certified  to  him  by  a  Comptroller  •  *  ♦  submit  to 
such  Comptroller  any  facts  in  his  judgment  affecting  the  correctness  of 
such  balance,''  and  so  that  the  Comptroller  may  again  decide  as  to  such 
correctness,  it  may  be  answered: 

(1.)  This  section  does  not  apply  when  no  warrant  is  required,  as  in 
this  case  on  the  First  Comptroller's  decision  of  May  29,  1SC8.  (15  Op. 
Att.-Gen.,  192.) 

(2.)  The  Secretary  has  not  submitted  any  facts  in  his  judgment  affect- 
ing the  correctness  of  the  balance. 

(3.)  It  is  now  too  late  to  do  so,  because  the  Secretary  did  sign  a  cov- 
eriug-in  warrant.  No.  613,  dated  March  29,  1870,  to  carry  to  the  credit 
of  the  State  of  Kansas  the  sum  of  $9,360.82  before  referred  to;  and  this 
was  on  a  statement  showing  the  State  of  Kansas  to  be  indebted  to  the 
United  States;  and  the  decision  of  the  Second  Comptroller,  when  rati- 
fied, as  it  has  been,  by  that  of  the  First  Comptroller,  is  final  and  con- 
clusive. 

3.  The  jurisdiction  exercised  by  the  Comptroller  was  fully  authorized. 

When  tlie  State  of  Kansas  made  a  claim  against  the  United  States, 
under  the  act  of  July  27,  1861,  (12  Stats.,  276,)  it  became  the  duty  of 
the  proper  accounting  officers  to  examine,  adjust,  and  settle  it,  and  to 
decide  whether  there  was  an  indebtedness  from  the  United  States  to 
the  State  of  Kansas.  The  iict  says  that  all  claims  by  the  State  under 
it  are  to  be  settled  upon  proper  vouchers  to  be  filed  and  passed  upon 
by  the  proper  accounting  officers  of  the  Treasury  Department.  (See 
Rev.  SUts.,  236,  248,  269,  277.) 

It  is  to  be  presumed  that  the  decisions  made  by  the  Comptrollers 
were  right;  but,  whether  so  or  not,  they  are  none  the  less  conclusive 
on  their  successors  in  office.  The  Revised  Statutes  pro\ide  that  "all 
claims  and  demands  whatever  by  the  United  States  or  against  them,  and 


Digitized  by  VjOOQIC 


Setoff  on  Account  of  Direct  Taxes,  &€. — Kansas  Case.  315 

all  accouDtB  whatever  in  which  the  United  States  are  concerned,  either 
as  debtors  or  as  creditors,  shall  be  settled  and  adjusted  in  the  Depart- 
ment of  the  Treasury/'    (Sec.  236.) 

It  will  thus  be  seen  that  claims  in  favor  of  the  United  States  are  to  be 
settled  and  adjusted  bj*  the  proper  Auditors,  and  that  the  balances  aris- 
ing thereon  are  to  be  conclusively  certified  by  the  proper  Comptoller. 
These  adjudications  are  not  conclusive-  on  Congress,  nor  in  certain 
cases  on  the  courts;  but  they  are  so  on  the  executive  branch  of  the 
Government.  There  may  be  no  mode  of  enforcing  such  adjudications 
against  a  State  by  any  action  of  the  executive  branch  of  the  Govern- 
ment, except  as  liquidation  or  payment  may  be  secured  by  charging 
the  balance  found  due  the  State  with  the  balance  allowed  and  certified 
on  a  claim  of  the  United  States  against  such  State.  And  this  is  the 
mode  now  applicable. 

The  points  decided  in  the  case  un<ler  consideration  rest  on  the  fact 
that  the  First  Comptroller  cannot  undo  what  has  been  done  b^'  his 
predecessors  in  office.  It  is  not  intended  to  decide  how  far  in  a  similar 
case  the  action  of  a  Comptroller  continuing  in  office  might  be  reopened 
for  consideration. 

4.  The  right  to  set-off  a  debt  due  exists  in  favor  of  the  United  States, 
whether  the  debtor  be  a  State  or  a  person. 

a.  This  arises  from  the  authority  conferred  on  the  accounting  officers 
to  ailjnst  an<l  settle  accounts  in  favor  of,  as  well  as  against,  the  United 
States.  The  settlement  of  an  account  involves  a  statement  of  debit 
and  credit,  and  the  striking  of  a  balance  due,  aiul  no  payment  can 
\)e  required  beyond  the  amount  found  due. 

The  doctrine  of  accounting  is  derived  from  the  civil  law,  from  which 
it  was  adopted  into  modern  systems  of  jurisprudence.  This  doctrine 
was  in  that  law  known  as  compensation  which,  as  the  etymology  of  the 
word— pcn</-o — shows,  is  the  act  of  makhig  things  equivalent.  It  is 
defineil  by  Modestinus  to  be  debiti  et  crediti  inter  se  contributio.  The 
object  of  compemaiio,  as  in  set-off,  was  the  prevention  of  unnecessary 
suits  and  payments.  Under  the  ancient  rules  of  pleading,  compensatio 
was  permitteil  only  (1)  ex  eadem  causa,  in  actiones  stricti  juris,  in  which 
the  inquiry  and  verdict  of  the  judex  were  limited,  in  the  matter  sub- 
mitted for  trial,  to  the  precise  and  strict  terms  of  the  Prietor's  formula, 
which  set  forth  the  subject-matter  of  the  action,  the  claim  of  the  plain- 
tiflf,  conferred  jurisdiction  on  the  judex  to  adjudicate,  and  directed  him 
to  condemn  the  defendant  in  a  sum  of  money  or  else  to  acquit  him;  and 
(2)  in  actio)ies  bonwfidei,  in  which,  similarly  as  in  our  equity  jurisdiction, 
and  as  implied  in  the  nature  of  the  action,  more  latitude  was  allowed 
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in  the  pleadings,  and  a  wider  jurisdiction  was  conferred  upon  the  judex 
by  the  formula  delivered  to  him  by  the  Praetor.  By  a  rescript  of  M. 
Aurelius,  the  exceptio  compensation  or  plea  of  set-off,  was  admitted  in 
actions  as  fiilly  as  is  provided  in  modern  statutes. 

The  act  of  July  27, 1861,  (12  Stats.,  276,)  requires  the  claims  of  States 
to  be  "settled.''  The  other  statutes  giving  accounting  officers  jurisdic- 
tion confer  authority  to  make-  settlements.  These  give  the  authority 
to  make  the  set-off,  thus  investing  the  accounting  officers  with  a  juris- 
diction which  always  existed  in  courts  of  equity,  and  which  exists  in 
courts  of  law  by  force  of  statute. 

h.  The  usage  has  always  been  to  make  the  set-off  in  adjusting  claims 
of  creditors  of  the  United  States;  and  usage  sufficiently  continued,  when 
not  clearly  against  a  stiitute,  is  law.    It  is  evidence  of  what  the  law  is. 

c.  The  right  to  make  the  set-off  is  fully  supported  by  authority'. 

In  Gratiot  vs.  The  United  States  (15  Peters,  370)  it  was  said  by  the 
Supreme  Court,  in  relation  to  the  right  of  the  Grovernment  to  make  a 
set-off"  in  adjusting  accounts,  that — 

"  It  is  but  the  exercise  of  the  common  right,  which  belongs  to  every 
creditor,  to  apply  the  unappropriated  moneys  of  his  debtor,  in  his 
hands,  in  extinguishment  of  the  debts  due  to  him.'' 

(See Rev.  Stats.,  191, 236, 277, 286, 1059, 1061, 1766, 4734, 5073;  Visers 
case,  1  Lawrence,  Compt.  Dec,  75;  United  States  vs,  Wilkins,  6  Wheat, 
145;  De  Groot  vs.  United  States,  5  Wall.,  432;  United  States  vs.  Eck- 
ford,  6  Wall.,  484;  Tillou's  case,  7  Ot.  Cls.,  IS;  Bonnafon  vs.  United 
States,  14  Ct.  Cls.,  484;  Green  vs.  Farmer,  4  Burr.,  2220;  s.  c,  1  W. 
Blackst.,  652;  Stanley  vs.  Gadsby,  10  Peters,  522;  3  Op.  Att.-Gen.,  1, 
52,  163;  4  Op.,  33,  380;  McKnight  vs.  United  States,  98  U.  S.,  180; 
United  St^ites  vs.  Lyman,  1  Mason,  C.  C,  482.) 

d.  The  act  of  March  3,  1875,  (18  Stats.,  481,)  is  not  material  in  this 
case,  except  as  it  may  apply  to  a  right  now  to  make  a  set-off,  or  involve 
the  question  of  a  duty  to  commence  proceedings  in  court  on  a  disputed 
question  of  set-off.  It  was  i)assed  after  the  set-offs  hereinbefore  referred 
to  were  made  by  the  First  Comptroller  and  Second  Comptroller. 

Since  it  has  been  decided  that  Kansas  was,  and  hence  is  yet,  indebted 
to  the  United  States,  the  set-off  now  under  consideration  can  be  made 
either  (1)  without  the  aid  of  tlie  act  of  1875,  or  (2)  by  virtue  of  its  pro- 
visions. The  usage  already  referred  to,  of  making  set-offs,  is  as  appli- 
cable now  a«  ever  heretofore,  unless  the  power  has  been  abridged  by 
the  act  of  1875 ;  and  it  does  not  appe^ir  that  the  act  has  such  effect. 

It  is  an  enabling,  and  perhaps  unnecessary,  act  for  all  purposes  of  a 
right  to  make  a  set-oft'.  It  disables  nothing.  It  is  not  negative  in  its 
terms,  and  hence  repeals  no  usage  founded  on  law  previously'  existing. 
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A  negative  statute  controls  and  takes  away  a  statutory  or  a  common- 
law  right  or  remedy  previously  existing,  but  an  aflBrmative  statute  has 
no  such  effect.    (Sedgwick,  Stat,  and  Const.  L.,  31 ;  D warns,  Stat.,  475.) 

It  is  urged  that  the  act  of  March  3,  1875,  cannot,  unless  the  State 
assents,  authorize  the  set-off  in  this  case  before  the  liability  for  the 
debt  is  determined  against  the  State  in  a  court  of  competent  jurisdic- 
tion. Even  if  a  State  be  not  liable  to  suit,  it  does  not  follow  that  the 
statute  does  not  authorize  the  set-off  now  to  be  made.  The  statute  is 
remedial,  and  by  a  well-known  rule  of  construction  is  to  be  liberally 
construed.  But  it  is  not  necessary  to  invoke  even  this  rule.  The  terms 
of  the  act  apply  alike  to  persons  who  can,  and  to  those  who  cannot,  be 
saed,  and  to  cases  in  which  suit  cannot  be  instituted,  as  well  as  to 
those  in  which  legal  proceedings  can  be  commenced  and  enforced.  K 
a  claimant  reside  abroad,  where  he  is  not  amenable  to  the  process  of 
our  courts,  the  statutes  give  the  right  to  make  the  set-off.  The  fact 
that  every  remedy  given  by  the  statute  cannot  be  pursued  in  every 
case,  and  in  every  mode,  cannot,  according  to  any  fair  rule  of  construc- 
tion, be  used  to  defeat  entirely  the  right  of  set-off.  The  act  can  only 
mean,  then,  that  when  the  right  to  make  a  set-off  against  a  claimant  is 
by  him  disputed,  the  Secretary  must  "cause  legal  proceedings  to  be 
immediately  commenced"  in  those  cases  where  such  suits  can  be  law- 
fdlly  commenced.  It  does  not  give  a  new  jurisdiction  to  courts  or  re- 
quire an  impossiJ)ility.  It  is  not  a  repealing  act.  It  leaves  in  force  all 
the  statutes  giving  jurisdiction  to  accounting  officers  and  finality  to 
the  adjudications  of  the  Comptroller.  It  is  to  be  read  with  these  acts* 
and  to  be  so  construed  as  to  take  away  none  of  their  provisions.  When 
it  declares  "it  shall  be  the  duty  of  the  Secretary  to  withhold  payment,'' 
this  means  that  in  those  cases  adjudicated  by  the  Comptroller,  the  pay- 
ment is  to  be  withheld  in  accordance  with  such  adjudications;  and  pay- 
ment may  perhaps  be  withheld  in  other  cases,  in  anticipation  of  the 
adjustment  of  accounts.  And,  clearly,  it  cannot  authorize  a  payment 
by  order  of  the  Secretary  in  opposition  to  such  an  adjudication,  since 
that  would  make  it  operate  as  a  repeal  in  part  of  section  191  of  the 
Revised  Statutes. 

€.  The  act  of  August  5,  1861,  (12  Stats.,  311,  sec.  53,)  provides  that— 

"The  amount  of  direct  tax,  apportioned  to  any  State,  Territory,  or  the 
District  of  Columbia,  shall  be  liable  to  be  paid  and  satisfied,  in  whole 
or  in  part,  by  the  release  of  such  State,  Territory,  or  District,  duly  ex- 
ecuted, to  the  United  States,  of  any  liquidated  and  determined  claim  of 
such  State,  Territory,  or  District,  of  equal  amount  against  the  United 
States:  Provided,  That,  in  case  of  such  release,  such  State,  Territory, 
or  District  shall  be  allowed  the  same  abatement  of  the  amount  of  such 
tax  as  would  be  allowed  in  case  of  payment  of  the  same  in  money." 
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No  "release''  has  "been  duly  executed  to  the  United  States"  by  the 
State  of  Kansas,  so  as  to  give  it  the  right  to  an  abatement  of  15  per 
cent.  Such  release  is  requisite  as  a  waiver  of  any  right  which  might 
be  asserted  by  an  appeal  to  Congress  or  the  courts.  (Rev.  Stats.,  191, 
1059.)  This  act  does  not  repeal  any  prior  or  other  common-law  or 
statutory  right  to  make  the  setoflF.  It  is  not  negative  in  its  terms. 
It  recognizes  the  right  of  the  United  States  to  make  a  setoff  against 
a  State,  and  provides  for  a  release  by  the  State  in  order  to  end  all  con- 
troversy. 

As  to  claims  allowed  for  war  expenses  paid  by  any  State,  and  to  be 
received  as  a  credit  on  the  direct  tax,  it  was  provided  by  the  act  of 
May  13, 1862,  (12  Stats.,  384,)  that  they  should  be  filed  before  July  30, 
1862.    No  limitation  was  made  as  to  other  claims. 

II. — Did  the  State  of  Kansas  "assume"  the  liability  to  pay  the  direct 
tax  apportioned  to  it! 

The  Comptrollers  have  decided  that  it  did.  The  failure  of  the  State 
to  object  to  a  decision  of  the  Comptroller,  which  was  twice  affirmed 
within  a  period  of  twelve  years,  from  1868  to  1880,  is  persuasive  evi- 
dence that  it  was  accepted  by  the  proper  authorities  of  Kansas. 

The  act  of  the  general  assembly  of  Kansas  of  February  20, 1863,  be- 
fore referred  to,  declares  that — 

"  JW  the  purpose  of  paying  off  the  special  tax  due  from  the  State  to  the 
Oeneral  Government^  and  securing  the  assumption  by  the  United  States 
of  the  warrants  re<leemed  under  this  act,  the  governor  of  the  State  of 
Kansas  is  hereby  constituted  the  agent  of  the  State  with  ftill  power 

•    •    •." 

It  was,  however,  provided  that  the  governor  should  have  no  author- 
ity to  pay  off  such  special  tax  unless  the  General  Government  would 
receive  the  warrants  therein  mentioned.  It  is  not  shown  that  the 
United  States  consented,  or  that  it  was  under  any  legal  or  moral  obli- 
gation to  accept  these  warrants,  or  any  debt  of  the  original  Territory 
for  which  they  were  issued.  The  United  States  has  never  held  itself 
liable  to  pay  the  debts  of  its  Tenitorial  governments.  If  the  United 
States  liad  been  indebted  to  the  State  of  Kansas,  the  liability  could 
not  by  law  be  adjudged  by  the  authority  of  that  State  alone.  The  laws 
of  the  United  States  are  a  part  of  "the  supreme  law  of  the  land." 
(Const.,  Art.  VI.)  These  deterinine  how  the  claims  of  a  State  are  to 
be  adjusted  and  paid.  Section  236  of  the  Revised  Statutes  requires 
them  to  be  presented  to,  and  to  be  settled  and  adjusted  in,  the  Depart- 
ment of  the  Treasury,  just  as  was  the  claim  of  the  State  of  Kansas 
under  the  act  of  July  27, 1861,  (12  Stats.,  276.)  A  State  cannot  be  i)er- 
mitted  to  set  up  its  own  law  or  it«  own  adjudications  against  the  United 
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States,  and  then  to  determine  for  itself  "the  mode  and  measnre  of 
redress,''  without  reference  to  the  supreme  law  of  the  United  States.    A 
faUure  for  so  long  a  period  as  twelve  years  to  present  claims  to  be 
passed  upon  in  the  authorized  mode,  does  not  furnish  convincing  evi- 
dence of  their  legal  validity.    The  United  States  is  ready,  able,  and 
willing  to  meet  all  just  demands.    The  world-wide  and  unsullied  char- 
acter of  the  United  States  for  the  faithful  observance  of  all  its  obliga- 
tions is  one  of  the  grandest  facts  of  our  national  history.    But  without 
undertaking  to  pass  upon  the  question  of  the  liability  of  the  State  for 
the  direct  tax,  the  State  itself,  by  its  own  legislation,  woidd  seem  to 
have  aflforded  suflScient  ground  for  a  decision  in  the  affirmative.    The 
Kansas  statute,  referring  as  it  did  to  the  direct  tax  apportioned  to  that 
State  by  the  act  of  August  5, 1861,  and  containing  these  words:  "for  the 
purpose  of  paying  off  the  special  tax  due  from  the  State  to  the  General 
Government,"  is  a  distinct  acknowledgment  that  the  sum  apportioned 
to  the  State  was  "due  from  the  State  to  the  General  Government."    It 
is  true,  the  act  declared  in  effect  that  it  would  not  permit  payment  of 
the  debt  therein  admitted  by  its  terms  to  be  due,  unless  it  could  be 
paid,  not  in  legal-tender,  but  in  the  mode  it  pointed  out;  namely,  in 
evidences  of  debt  to  be  audited  and  fixed  in  amount  by  the  officers  of 
the  State,  with  no  voice  in  the  matter  on  the  part  of  the  United  States. 
The  First  Comptroller  was  dealing  with  a  purely  legal  question,  when 
he  decided  that  the  State  of  Kansas  was  indebted  for  the  direct  tax  to 
the  United  States.    The  act  of  August  5,  1861,  provided  that  each 
State  "may  lawfully  [1]  assume,  f2J  assess,  [3]  collect,  and  [4]  pay  into 
the  Treasury  of  the  United  States  its  quota"  of  the  direct  tax.    Here 
are  four  several  acts.    The  State  might  do  one  or  all  of  them.    Each 
act  was  independent  of  the  other.    A  mere  assumption  of  the  debt 
might  be  all  that  would  be  necessary  on  the  part  of  any  State  having 
claims  sufficient  in  amount  to  pay  it  which  could  be  lawfully  allowed 
by  and  against  the  United  States.     If  the  State  assumed  its  quota,  but 
(lid  not  pay,  it  would,  nevertheless,  thereby  have  created  a  debt  or 
obligation  on  the  part  of  the  State;  and  the  fact  is,  that  the  State  did, 
by  the  act  of  February  20,  1863,  solemnly  admit  and  declare  '*the 
special  [direct]  tax  due  from  the  State  to  the  General  Government."    It 
was,  doubtless,  sui)pose(l  by  the  legislature  of  Kansas  that  this  act  of 
assumption  was  all  that  was  needed.    That  body  probably  hoped  that 
the  quota  of  the  direct  tax  apportioned  to  Kansas  could  be  satisfied  or 
paid  in  the  mode  provided  by  the  act  of  assumption.    It  was  well 
known  that  the  State  was  incurring  war  expenses  for  which  it  would 
be  entitled  to  reimbursement  by  the  United  States;  and  in  addition  to 
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tbe  claims  which  have  been  allowed  and  credited  to  E^ansas,  there  are 
still  under  consideration  in  the  Treasury  Department  large  claims  for 
war  expenses,  preferred  by  that  State  against  the  United  States,  which 
may  result  in  allowances  and  payments. 

The  account  against  the  State  of  Kansas  for  its  quota  of  direct  tax 
•has  been  ^<  stated  and  certified." 

The  Comptrollers  seem  to  have  held  that  an  acknowledgment  that  a 
debt  is  due,  is  in  itself  an  assumption  of  the  debt;  in  other  words,  that 
when  the  legislature  of  Kansas  admitted  the  '^  special "  [direct]  tax  to 
be  due  from  the  State  to  the  United  States,  the  State  did  thereby  ^^  as- 
sume "  its  quota  of  the  direct  tax  within  the  meaning  of  the  act  of 
August  5,  1861.  In  so  holding  they  were  fortified  by  strong  authori- 
ties in  law.  If  a  common-law  action  oi  assumpsit  be  brought  upon  an 
insimul  camputassent  for  money  due,  or,  as  it  is  sometimes  said,  ^^  upon 
an  account  stated,"  evidence  that  a  fixed  and  certain  sum  was  admitted 
to  be  due  supports  the  action,  and  so  proves  that  the  defendant,  in 
legal  parlance,  ^^ assumed"  the  payment  of  the  liability.  (2  Greenleaf^ 
Evidence,  sees.  126, 127.)  A  debtor,  having  thus  assumed  a  debt,  is 
not  at  liberty  to  pay  it  in  such  a  mode  as  he  may  choose,  much  less  not 
to  pay  at  all.  The  law  requires  payment  in  such  case,  and  prescribes 
the  mode;  namely,  by  a  legal- tender  of  money,  or  by  a  set-oflf.  If  any 
question  be  made  as  to  whether  the  State  assumed  the  direct  tax  within 
proper  time,  it  may  well  be  said  that  the  United  States  is  making  no 
objection  on  that  account ;  and  certainly  the  State  cannot,  in  view  of 
its  statutory  admission  of  indebtetlness,  and  of  the  right  of  set-off 
shown  to  exist,  require  the  objection  to  be  made. 

The  question  of  "  compact"  between  the  United  States  and  the  State 
of  Kansas  as  to  this  fund  is  one  which  it  may  be  proper  to  consider. 

The  "  ordinance"  of  July  29,  1859,  adopted  by  the  convention  which 
framed  the  constitution  of  Kansas,  proposed  to  Congress  that  the  State 
be  admitted  into  the  Union,  provided  certain  conditions  be  agreed  to 
by  Congress,  among  which  is  the  following : 

"  6.  That  five  per  centum  of  the  proceeds  of  public  lands  in  B^ansas 
as  disposed  of  after  the  admission  of  the  State  into  the  Union  shall  be 
paid  to  the  State  for  a  fund,  the  income  of  which  shall  be  used  for  the 
sux)port  of  common  schools." 

The  State  constitution  itself  contains  tWs  provision: 
"  Such  per  cent,  as  may  be  granted  by  Congress  on  the  sale  of  lands 
in  this  State,  shall  be  the  common  property  of  the  State,  and  shall  be 
a  perpetual  school-fund,  which  shall  not  be  diminished,  but  the  interest 
of  which,  together  with  all  the  rents  of  the  lauds,  and  such  other  means 
as  the  legislature  may  provide,  by  tax  or  otherwise,  shall  be  inviolably 
appropriated  to  the  support  of  common  schools."    (Art.  VI,  sec.  3.) 
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Congress,  in  passing  the  act  of  January  2i),  1861,  admitting  the  State 
into  the  Union,  did  not  agree  to  this  proposition  of  the  ordinance,  but 
in  lieu  thereof  did  provide — 

"  That  nothing  in  this  act  shall  be  construed  as  an  assent  by  Con- 
gress to  all  or  to  any  of  the  propositions  or  claims  contained  in  the 
ordinance  of  said  constitution  of  the  ])eople  of  Kansas,  or  in  the  resolu- 
tions thereto  attached;  but  the  following  propositions  are  hereby 
offered  tq  the  said  people  of  Kansas  for  their  free  acceptance  or  rejec- 
tion, which,  if  accepted,  shall  be  obligatory  on  the  United  States  and 
upon  said  State  of  Kansas,  to- wit:  •  •  •  That  five  per  centum  of 
the  net  i)roceed8  of  sales  of  all  public  lands  lying  within  said  State 
which  shall  be  sold  by  Congress  after  the  admission  of  said  State  into 
the  Union,  after  deducting  all  the  expenses  incident  to  the  same,  shaU 
be  paid  to  said  State  for  the  purpose  of  making  public  roads  and  inter- 
nal improvements,  or  for  other  purposes,  as  the  legislature  shall  direct.^ 

By  an  act  of  the  Kansas  legislature  of  June  4, 1861,  '^  to  provide  for 

the  management  and  investment  of  the  school-fund  and  university 

fund,"  it  is  provided  that — 

"Such  per  cent,  as  may  be  granted  by  Congress  on  the  sale  of  lands 
in  this  State,  shall  be  the  common  property  of  the  State,  and  shall  be 
a  perpetual  school-fund,  which  shall  not  be  diminished,  but  the  intercjst 
of  which,  together  with  all  the  rents  of  the  lands,  and  such  other 
means  as  the  legislature  may  provide  by  a  tax,  or  otherwise,  shall  be 
inviolably  appropriated  to  the  support  of  common  schools.^' 

By  the  act  approved  May,  1861,  "for  the  regulation  and  supi>ort  of 

common  schools,"  it  is  provided  that. — 

"Sec.  72.  The  income  of  the  State  school-fund  and  the  annual  taxes 
collected  by  the  State  for  the  support  of  schools,  which  shall  be  re- 
ceived up  to  the  first  day  of  January  of  each  year,  shall  be  distributed 
annually,  between  the  first  day  of  February  and  the  first  day  of  March 
in  each  year,  among  the  several  counties  of  the  State  from  which  re- 
ports have  been  received  by  the  State  superintendent  of  public  instruc- 
tion, in  proportion  to  the  number  of  children  resident  therein  over  the 
age  of  five  and  under  the  age  of  twenty-one  years." 

A  joint  resolution  of  the  Kansas  legislature,  approved  January  20, 
1862,  accepted  the  proposition  respecting  the  five  per  cent  fund  con- 
tained in  the  act  of  Congress  of  January  29,  1861.    (12  Stats.,  127.) 

The  Kansas  act  of  March  3,  1868,  requires  "  the  board  foj*  the  man- 
agement of  the  State  permanent  school  and  university  funds"  to  invest 
these  funds  in  State  or  United  States  bonds. 

It  is  claimed  that  there  is  in  this  legislation  a  "  compact,"  "  obligatory 
on  the  United  States  and  upon  the  said  State  of  Kansas,"  which  re- 
qmres  the  absolute  payment  in  money,  by  the  United  States  to  the 
State,  of  the  whole  amount  now  in  controversy,  in  order  that  it  may  be 
invested  in  a  permanent  school-fund,  which  is  not  to  be  "  diminished'^ 
by  any  t^unter-claim  or  se^oflf ;  in  other  words,  that  a  set-off*  would 
H.  Ex.  Doc.  219 ^21 
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defeat  the  purpose  of  the  compact,  under  which,  as  construed  by  theState, 
the  whole  of  the  money  is  to  be  invested  in  a  i>ermanent  school-fund. 
Nothing  in  this  legislation  can  now  defeat  the  right  of  set-oft  exercised 
by  the  Treasury  Department.  The  rei>eated  adjudications  heretofore 
m^de  are,  as  already  shown,  and  as  section  191  of  the  Revised  Statutes 
declares,  "conclusive  upon  the  executive  branch  of  the  Government," 
and  ''  subject  to  revision  only  by  Congress  or  the  proper  courts."  There 
is  now  no  authority,  except  in  Congress  or  the  courts,  to  inquire  whether 
the  adjudications  of  the  accounting  officers  of  the  Treasury  Depart- 
ment in  respect  of  the  liability  of  the  State  for  the  direct  tax,  and  of 
the  right  of  set-oft',  on  the  part  of  the  United  States,  were  made  in  ac- 
cordance with  law.  The  legal  validity  of  the  adjudications  made  can  be 
sustained  with  reasons  of  great  weight.  It  is  not  necessary,  nor  is  it 
intended,  now  to  decide  as  to  whether  the  adjudications  were  legally 
right  or  not.  But  simple  justice  to  the  learned  and  able  officers  who 
made  them,  renders  it  proper  to  state  some  of  the  grounds  on  which  the 
adjudications  might  have  been  legally  made. 

Assuming  that  the  "compact,"  or  agreement,  in  regard  to  sales  of 
public  lands  in  the  State,  has  the  force  of  law,  it  is  well  to  ascertain  its 
scope  and  purport.  It  will  be  seen  that  the  "ordinance"  asked  Con- 
gress to  agree  by  law  that  five  per  cent,  of  the  proceeds  of  public  lands 
sold  should  be  paid  to  the  State  for  a  fund,  the  income  of  which  should 
be  used  for  the  support  of  common  schools.  Congress  refused  to  agree 
to  this  proposition;  and  by  express  legislation  it  imposed  an  obligation, 
which,  having  been  accepted  by  the  joint  resolution  of  the  State  legis- 
lature, of  January  20,  1862,  is  binding  on  the  United  States  and  on 
Kansas,  that  five  per  cent,  of  the  net  proceeds  of  sales  of  public  lands 
in  the  State  shall  be  paid  to  said  State,  for  the  purpose  of  making  public 
roads,  and  internal  improvements,  or  for  other  purposes,  as  the  legis- 
lature shall  direct.*  On  the  part  of  Congress  this  legislation  was 
equivalent  to  making  two  declarations: 

First.  The  United  States  will  not  agree  to  a  compact  to  devote  this 
money  to  a  permanent  school-fund. 

Second.  On  the  contrary,  the  money  shall  be  paid  to  the  State  for 
such  "puri>oses  as  the  legislature  shall  direct." 

This  Congressional  declaration  of  purjwse  was  simply  a  mode  of  re- 

*  For  some  purposes  Indian  reservations  are  not  pnblic  lands,  especially  when  the 
fee  has  been  granted  to  a  tribe.  (Holden  vs.  Joy,  17  Wall.,  232,  247;  L.  L.  «fc  G.  R. 
R.  Co.  vs.  United  States,  92  U.  8.,  733;  Wood  w.  M.  K.  &  T.  R.  R.  Co.,  11  KansM, 
(2  Webb,)  323.) 

For  other  purposes  they  have  been  deemed  *  *  public  lands.'*  (  Beecher  Pf .  We  th«rhv, 
95  IT.  S..  517,  524;  Cooper  vs.  Roberts,  18  How.,  173;  United  States  vf.  Cook,  19  Wall.. 
591.) 
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fosing  assent  to  the  proposition  of  the  "ordinance."  So  far  as  the  pro- 
posed compact  under  the  "ordinance"  was  concerned,  it  was  wholly  un- 
necessary on  the  part  of  Congress  to  give  direction  to  the  exj^enditure 
of  the  money;  because  when  Congress  refused  to  agree  to  a  compact  to 
give  the  money  any  specific  direction,  the  whole  disposition  of  it  Vas 
left  to  the  State  legislature.  It  is  a  maxim  in  the  construction  of  con- 
tracts, that  expressio  eorum  quw  tadU  insunt  nihil  operatur.  (Co.  Litt., 
191  a;  Ive's  case,  5  Rep.,  11;  Boroughes'  case,  4  Rep.,  72  b.) 

Construing  the  "compact"  in  the  light  of  these  principles,  it  amounts 
only  to  this:  The  United  States  will  pay  this  money  to  Kansas,  but 
will  have  no  concern  as  to  what  shall  be  done  with  it.  In  other  words, 
there  is  a  simple  obligation  to  pay;  nothing  less,  nothing  more.  And 
what  is  an  obligation  to  pay!  It  is,  so  far  as  concerns  the  present 
matter,  that  obligation  which,  by  the  common  consent  and  usage  of  all 
nations  and  of  all  men,  requires  a  debtor  to  pay  in  money  what  he  owes 
after  deducting  the  credits  to  which  he  is  entitled.  It  is  simply  that 
obligation  which  the  United  States  is  under  to  all  of  its  creditors.  It 
is  regulated  by  the  law  which  governs  the  payment  of  all  debts,  and 
under  which  the  right  to  make  set-off  has  always  been  recognized. 

Though  it  may  be  said  with  some  plausibility  that  the  condition  im- 
posed by  Congress  respecting  the  disi>08ition  of  the  five  per  cent,  of  the 
net  proceeds  of  the  sales  of  public  lands  in  Kansas  is  in  contravention 
of  the  provision  in  the  constitution  of  that  State  which  has  been  quoted 
above,  and  that  it  dispenses  the  Kansas  legislature  from  the  limitation 
imposed  by  that  provision;  yet,  it  will  be  found,  on  a  closer  examina- 
tion, that  this  view  of  the  action  of  Congress  is  not  sound,  and  that 
neither  the  constitution  of  the  State,  nor  the  right  of  the  people  to  or- 
dain another  constitution  according  to  their  wishes  and  wants,  is  at  all 
affected  by  the  condition  in  question.  But  whether  this  condition  did 
or  did  not  annul  the  restriction  which  the  State  constitution  sought  to 
lay  upon  the  legislature,  in  regard  to  the  disposition  of  the  money, 
the  merits  of  the  present  controversy  remain  totally  unaffected.  As  a 
matter  of  history,  whenever  Congress  has  required  a  change  in  the 
constitution  of  a  State  on  its  admission  into  the  Union,  such  change 
has  been  specifically  required  to  be  made  by  a  formal  amendment 
precedent  to  the  admission  of  the  State;  and  this  was  not  done  as  to 
Kansas. 

The  act  of  Congress  of  January  29,  1861,  in  refusing  to  agree  to  the 
proposed  condition  as  to  this  five  per  cent,  fund,  was  dealing  with  the 
ordinance.  The  purpose  of  the  act  was  to  refuse  assent  to  this  ordi- 
nance proposition,  in  order  that  Congress  should  be  under  no  express 
or  implied  obligation  to  look  after  the  investment  of  the  money.    The 
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act  imposed  no  obligation  on  the  State  to  apply  the  money  to  any  spe- 
cific object;  and  the  State  was  not  deprived  of  the  privilege  of  applying 
it  solely  to  the  single  object  named  in  the  constitution  and  in  the  ordi- 
nance. On  the  contrary,  the  Stat^  was  admitted  into  the  Union  on  an 
equal  footing  with  the  original  States  in  all  respects  whatever.  (12 
Stats.,  12G.)  This  admission  gave  to  Kansas  the  right  possessed  respec- 
tively by  the  original  States,  subject  to  the  Constitution  and  laws  of 
the  United  States,  to  adopt  a  constitution  republican  in  form,  with  such 
provisions  as  might  be  deemed  proper  to  its  condition.  It  is  to  be 
observed  that  the  acceptance  by  the  i>eople  of  Kansas  of  the  five  con- 
ditions offered  by  Congress  in  the  act  of  admission,  including  the  con- 
dition as  to  five  per  centum  of  the  net  proceeds  of  sales  of  public  lands, 
was  not  made  essential  to  the  admission  of  the  State  into  the  Union. 
They  were  offered,  a^^  the  act  says,  to  the  "  people  of  Kansas  for  their 
free  acceptance  or  rejection,  which,-  if  accepted,  shall  be  obligatory  on 
the  United  States  and  ujwn  the  said  State  of  Kansas." 

If  Kansas  assumed  to  pay  the  direct  tax,  levied  as  it  was  in  time  of 
war  for  the  specific  purpose,  shown  in  history  if  not  in  the  terms  of 
the  act,  of  aiding  the  Government  in  it«  struggle  for  the  maintenance 
of  the  Union,  and  it  has  been  conclusively  decided  in  the  executive 
branch  of  the  National  Government  that  the  State  did  so  assume,  then 
the  duty  to  pay  the  tax  was  and  is  as  obligatory  upon  the  State  as  the 
duty  to  meet  obligations  to  Kansas  was  and  is  upon  the  Uuited  States. 
The  purpose  for  which  the  direct  tax  was  levied  was  as  sacred  as  that 
to  which  this  five  per  cent,  fund  has  been  dedicated  by  Kansas.  The 
obligation  of  Kansas  was  no  less  binding  than  that  of  the  United  States. 
Mutual  obligations  of  equal  dignity  may  well  be  balanced  in  morals,  in 
equity,  aud  in  law.  Those  who  ask  equity  should  do  equity.  Every 
State  is  presumed  to  be  able  to  meet  its  obligations;  aud  Kansas  is  so 
in  fact  as  well  as  in  theory.  The  school-fund  cannot  suffer  if  Kansas 
continue  to  be  as  true  to  herself  as  she  has  been  in  the  past. 

The  Secretary  of  the  Treasury  will  be  advised  that  a  warrant  should 
issue  to  pay  to  the  governor  of  Kansas  $127,885.76;  and  to  pay  to  the 
Treasurer  of  the  United  States  $02,382.51,  to  be  by  him  deposited  to 
the  credit  of  the  State  of  Kansas  on  account  of  direct  tax. 

Treasury  Depart^ient, 

First  Comptroller's  Office,  May  21,  1881. 


LATER  PROCEEDINGS  IN  THE  MATTER. 

May  21, 1881,  the  State  of  Kansas,  by  its  attorneys,  addressed  to  the 
Secretary  of  the  Treasury  a  communication  refusing  to  consent  to  the 
set-off  as  proposed  to  be  made  in  the  Treasury  Department,  and  de* 
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manding  that  the  Secretary  shall  cause  legal  proceedings  to  be  imme- 
diately commenced  in  order  that  the  matter  of  the  said  alleged  indebt- 
edness of  the  State  of  Kansas  for  direct  tax  be  tried  and  decided  by 
the  judiciary,  and  to  cause  the  same  to  be  prosecuted  to  final  judgment 
with  all  reasonable  dispatch,  as  provided  in  the  act  of  March  3, 1875. 

May  24,  1881,  this  communication  was,  by  the  Secretary,  referred  to 
the  First  Comptroller. 

June  22, 1881,  War  warrant  No.  3800  was  issued  in  favor  of  the  State 
of  Kansas  for  $26,604.05,  under  the  act  of  July  27, 1861,  (12  Stats.,  276,) 
for  expenses  incurred  by  the  State  of  Kansas  for  the  United  States 
tUiring  the  rebellion.  The  amount  payable  on  this  warrant  was  after- 
wards directed  to  be  deposited  by  the  Treasurer  of  the  United  States 
to  the  credit  of  !kansas  on  account  of  direct  tax  due  from  that  State. 

June  23^  1881,  the  First  Comptroller  annulled  the  certificate  made  by 
Lim  under  date  of  March  9,  1881,  directing  $62,382.51  to  be  deposited 
to  the  credit  of  the  State  of  Kansas,  and  substituted  therefor  the  fol- 
lowing : 

*^  Of  the  $190,268.27  found  due  the  State  of  Kansas,  pay  $154,489.81 
to  the  governor  at  Topeka,  Kansas,  the  residue,  $35,778.46,  to  be  paid 
to  the  United  States  Treasurer,  to  be  by  him  deposited  to  the  credit  of 
the  State  of  Kansas,  on  account  of  direct  tax,  as  pro\ided  by  section  8, 
act  of  August  5, 1861.  (12  U.  S.  Stats.,  292.)  Pay  from  deficiency  act  of 
March  3,  1882,  five  per  cent,  fund  of  the  net  proceeds  of  sales  of  public 
lands  in  Kansas  prior  to  July  1, 1878,  the  State  to  be  charged  with  the 
whole  amount." 

The  effect  of  this  action  is  to  credit  the  State,  by  way  of  set-oflf,  on 
the  direc^tax  account,  with  the  amount  of  said  War  warrant,  $26,604.05, 
and  also  with  $35,778^46  out  of  the  $190,268.27  found  due  the  State  on 
account  of  the  five  per  cent,  fund,  as  above. 

June  23,  1881,  a  warrant  on  the  Treasurer  was  issued,  and  counter- 
signed accordingly. 

Upon  the  reference  made  by  the  Secretary  to  the  First  Comptroller, 
May  24, 1881,  the  following  is  the— 

OPINION   OF  THE  FIRST   COMPTROLLER: 

The  refusal  of  the  State  of  Kansas  to  consent  to  a  set-off  in  satisfac- 
tion of  its  debt  to  the  United  States  does  not  affect  the  right  and  duty 
of  the  Comptroller  to  make  it.  The  set-off  has  been  made.  If  the  State 
has  a  right  under  the  provisions  of  the  act  of  March  3,  1875,  (18  Stats., 
481,)  to  test  in  the  courts  the  validity  of  this  action,  there  is  no  objec- 
tion to  a  compliance  with  the  request  made. 

There  may  be  doubt  upon  the  question  whether  the  United  States 
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can  under  this  statute  sue  the  State  of  Kansas.    In  1  Kent's  Comment- 
aries, 9th  ed.,  326,  note,  it  is  said : 

"  1st.  No  citizen  of  any  of  the  States  or  subject  of  a  foreign  State,  can 
sue  a  State.  2d.  A  foreign  State  may  sue  one  of  the  States  before  the 
Supreme  Court  of  the  United  States,  and  there  only.  3d.  The  United 
States  cannot  be  sued.  4th.  The  United  States  may  sue  a  State,  and 
perhaps  they  may  a>s  a  bond  fide  assignee  of  an  individual  creditor  of  a 
State,  and  perhaps  an  individual  State  or  a  foreign  State,  as  such 
assignee,  may  do  it." 

(See  Waterman  on  Set-off,  2d  ed.,  §  39;  Commonwealth  vs.  Matlack^ 
4  DalL,  303;  Cohens  vs.  Virginia,  6  Wheat.,  382;  United  States  vs. 
Giles,  9  Cr.,  227,  228,  236,  237;  United  States  vs.  Robeson,  9  Pet.,  322, 
328 ;  Gale  vs.  Babcock,  4  Wash.  C.  C,  199 ;  s.  c.  nom.  State  of  i^ew 
Jersey,  and  Gale  vs.  Babcock,  Id.,  344;  United  States  vs.  Barker,  1  Pa. 
C.  C,  160,  174;  Chisholm  vs.  Georgia,  2  Dall ,  419;  Hollingsworth  vs. 
Virginia,  3  Dall.,  378.) 

As  the  prosecution  of  an  action  or  suit  in  the  courts  is  a  work  in- 
trusted to  the  Department  of  Justice,  it  would  seem  proper  that  the 
request  made  on  behalf  of  the  State  of  Kansas  be  referred  to  the  Attor- 
ney-General, and  the  Secretary  is  advised  accordingly. 

Treasury  DEPARTivrENT, 

First  Comptroller's  Office,  June  25,  1881. 


The  following  will  explain  the  subsequent  action : 

Department  of  Justice, 
Washington,  D.  C,  October  21  y  1881. 

Hon.  Wm.  Windom, 

Secretary  of  the  Treasury, 

Sir  :  I  have  the  honor  to  return  herewith  the  communication  of  the  First  Comp- 
troller, dated  the  6th  of  August  last,  and  accompanying  papers,  relative  to  the  appli- 
cation in  behalf  of  the  Stat-e  of  Kansas  for  payment  of  the  full  sum  of  $190,268.27, 
appropriated  by  the  act  of  March  3,  1881.  It  appears  that  as  far  back  as  1868  the 
then  First  Comptroller  having  decided  that  the  State  of  Kansas  had  assumed  the 
direct  tax  apportioned  to  that  State  by  the  direct-tax  act  of  August  5,  1861,  and  was 
indebted  to  the  United  States  for  the  amount  thus  apportioned,  (71,743.33,)  stat^nl  au 
account  in  favor  of  the  United  States  and  against  the  State,  in  which  that  amount 
was  found  due  from  the  State  to  tlie  United  States,  and  it  was  accordingly  charged 
to  the  State  on  the  books  of  the  Treasury. 

Subsequently  certain  indebtedness  on  the  part  of  the  United  States  to  the  State  of 
Kansas  on  account  of  war  expenses  was  credited  to  the  State  against  the  amount 
charged  as  aforesaid,  and  recently,  in  stating  an  account  for  the  amount  appropriated 
by  the  act  of  1881  above  mentioned,  the  sura  of  $52,38*2.51,  which  is  the  balance  re- 
maining charged  against  the  State  on  account  of  the  direct  tax,  was  directed  by  the 
Comptroller  to  be  retained  out  of  that  amount,  and  to  be  applied  to  the  credit  of  the 
State  on  account  of  such  tax. 

It  is  claimed  by  the  attorneys  acting  in  behalf  of  the  Stat<e  of  Kansas  that  the  State 
never  assumed  the  tax,  and  was  never  indebted  therefor  to  the  United  States,  and 
they  declare  that  the  State  does  not  consent  to  have  the  same  set-off  against  her 
claims  against  the  United  States.  They  accordingly  ask  that,  in  view  of  all  the  facts, 
and  also  of  the  provisions  of  the  act  of  March  3,  1875,  chap.  149,  the  Secretary  of  the 
Treasury  cause  suit  to  be  brought  against  the  State  under  that  act  to  establish  tho 
validity  of  the  indebtedness  ot  the  State  for  the  direct  tax.    At  the  suggestion  of  the 
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Comptroller,  you.  on  the  5tli  instant,  referred  his  communication,  with  the  other 
papers,  to  this  Department,  for  such  action  in  regard  to  the  question  of  briuging  suit 
as  may  be  thought  proper. 
Wiuiout  expressing  any  opinion  upon  the  general  question  of  whether  the  United 
♦States  can  sue  a  State  (as  to  which  the  Comptroller  entertains  "  serious  doubts,")  I 
am  inclined  to  the  view  that  such  a  proceeding  is  not  contemplated  by  the  act  of 
March  3,  1875,  and  that  consequently  no  duty  devolves  upon  you  under  that  act  to 
institute  a  suit  in  this  case  against  the  State  of  Kansas.  In  this  connection  I  would 
suggest  that  the  State  may  have  a  remedy  in  the  Court  of  Claims.  There  are  two 
instances,  I  understand,  wherein  suits  have  been  brought  in  that  court  by  a  State 
against  the  United  States,  and  although  neither  of  them  proceeded  to  judgment  (each 
being  dismi8se4l  for  want  of  prosecution,)  yet  in  neither  was  any  point  raised  as  to 
the  jurisdiction.  I  deem  it  proper,  under  the  circumstances,  to  recommend  that  no 
suit  be  brought  by  the  United  States,  but  that  the  amount  claimed  to  be  due  from 
the  State  to  the  United  States,  on  account  of  the  direct  tax,  be  retained,  leaving  the 
State  to  its  remedy  in  the  Court  of  Claims,  should  it  deem  that  course  advisable. 
I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH,  Attorney-General 

Treasury  Department, 

Office  of  the  Secretary, 
Washington,  D,  C,  October^,  1881. 

Messrs.  Shellabarger  and  Wilson. 

Gentlemen:  Referring  to  your  letter  of  March  10,  1881,  in  relation  to  the  claim 
against  the  State  of  Kansas  on  account  of  direct  tax,  I  have  to  inform  you  that  in 
accordance  with  the  recommendation  of  the  Attorney-General  of  the  2l8t  instant,  a 
copy  of  which  is  enclosed,  the  amounts  withheld  from  the  State  of  Kansas  on  War 
warrant  No.  3800  and  Interior  civil  warrant  No.  1003,  issued  respectively  on  June  22 
and  24,  1881,  amounting  in  the  aggregate  to  $62,382.51,  have  been  deposited  in  the 
Treasury  of  the  United  States  to  the  credit  of  the  State  of  Kansas  on  account  of  direct 
tax  assessed  under  act  of  Congress  approved  August  5,  1861. 
Very  respectfully, 

H.  F.  FRENCH,  Acting  Secretary. 

Treasury  Department,  October  28, 1881. 

Respectfully  referred  to  the  honorable  First  Comptroller  for  his  information. 

The  Treasurer  United  States  has  been  directed  to  deposit  in  the  Treasury  to  the 
credit  of  the  State  of  Kansas,  on  account  of  direct  tax,  the  amounts  withheld  on  War 
warrant  No.  3800  and  Interior  civil  warrant  No.  1003,  issued  respectively  on  June  22 
and  24,  1881,  amounting  to  $62,'382.51. 

H.  F.  FRENCH,  Acting  Secretary. 


IN  THE  MATTER  OF  THE  SIXTH  AUDITOR'S  AUTHORITY 
TO  APPLY  RECEIPTS  UNDER  A  POSTMASTER^S  SECOND 
BOND  TO  LIQUIDATION  OF  BALANCE  DUE  UNDER  HIS 
HRST  BOND -MARTIN'S  CASE. 


1.  When  the  [Sixth]  Auditor  of  the  Treasury  for  the  Post-Oflace  Department  has 

settled  the  accounts  of  a  postmaster,  the  sureties  on  the  official  bond  of  such 
postmaster  have  no  right  of  appeal  from  such  settlement. 

2.  There  is  no  right  of  appeal  on  the  part  of  either  priucipal  or  sureties  from  the 

action  of  such  Auditor  in  directing  suit  to  be  brought  ou  the  official  bond  of  a 
delinquent  postmaster. 

3.  Such  direction,  however,  does  not  defeat  the  right  of  the  i>ersoa  whose  accounts 

have  been  settled  to  appeal  to  the  First  Comptroller  from  the  settlement  made 
by  the  Auditor. 
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4.  When  an  official  bond  to  the  United  States  is  "  conditioned  for  the  faithful  dis- 

charge of  all  duties  and  trusts,"  a  surety  thereon  is  not  liable,  by  the  ttrms  of 
such  bond  unaffected  by  itatuie,  for  a  defalcation  occasioned  by  the  application  of 
money  officially  received  during  the  term  of  office  covered  by  such  bond  in  pay- 
ment of  a  liability  to  the  United  States  accruing  during  a  previous  term  of  such 
officer,  when  the  proper  officer  of  the  Grovernment,  charged  with  the  duty  of 
applying  the  money  so  received,  has  notice  or  knowledge  of  the  source  from 
which  it  comes 

5.  If  the  sureties  on  the  bond  of  an  officer  for  a  second  t«rm  assent  to  such  applica- 

tion of  money  received  during  such  term,  they  are  estopped  from  denying  the 
legality  of  the  application. 

6.  Section  3835  of  the  Revised  Statutes  has,  as  to  postmasters*  official  bonds,  changed 

the  common-law  rule  in  respect  to  the  liability  of  sureties,  by  providing  that 
**  whenever  a  postmaster  is  required  to  execute  a  new  bond,  all  payments  made 
by  him  after  the  execution  of  such  new  bond  may,  if  the  Postmaster-General 
or  the  Sixth  Auditor  deem  it  just,  be  applied  first  to  discharge  any  balance 
which  may  be  due  from  such  postmaster  under  his  old  bond." 

7.  It  is  a  general  rule  that  when  an  officer  is  reappointed  or  re-elected  for  a  second 

or  other  subsequent  term  of  office,  and  bonds  are  given  in  pursuance  of  a 
requirement  of  law  for  each  term,  the  sureties  on  each  bond  are  liable  only 
for  defaults  occurring  in  the  term  for  which  it  was  given. 

8.  If  moneys  received  under  a  second  official  bond  are  applied  by  the  principal,  not 

as  required  by  such  bond  and  by  the  law,  but  in  satisfaction  of  a  prior  liability, 
this  would  of  itself  be  a  breach  of  the  second  bond  for  which  the  sureties  would 
be  liable. 

9.  Where  Congress  has  prescribed  the  extent  of  the  liability  of  sureties  on  official 

bonds,  the  sureties  cannot  plead  ignorance  of  the  law,  or  of  its  effect  on  their 
contract  of  suretyship.    Ignorantia  juris  non  exousat* 

lOr  All  the  provisions  of  a  statute  regulating  the  institution  of  suits,  and  the  re- 
covery of  unpaid  balances  from  delinquent  officers,  are  as  much  a  part  of  their 
bonds  as  if  they  were  recited  in  their  conditions. 

11.  A  contract  is  not  merely  that  which  the  parties  expressly  stipulate.  It  is  that, 
also,  which  the  existing  laws  of  the  country,  where  the  contract  is  made,  annex 
as  conditions  to  it  at  the  time  when  it  was  formed.  These  conditions  enter  into 
the  contract,  and  form  a  part  of  it  as  completely  as  if  they  had  been  expressly 
stipulated  by  the  parties  themselves. 

March  10,  1875,  John  J.  Martin  was  appointed,  after  confirmation  bj' 
the  Senate,  postmaster  at  Montgomery,  Alabama.  He  gave  bond  in 
due  form  May  27,  1875,  which  took  effect  when  he  assumed  the  duties 
of  the  oflBce,  July  1, 1875.    (Rev.  Stats.,  3834.) 

On  the  adjustment  of  his  accounts  to  December  31,  1877,  it  appeared 
by  the  bahmce  certified  that  he  was  indebted  in  $896.24  to  the  Uniteti 
States,  for  which  sum  a  draft  was  drawn  against  him  by  the  Post- 
master-General in  favor  of  M.  D.  Wickersham,  postmaster  at  Mobile, 
which  wa«  paid  April  12,  1878.  October  13, 1877,  Mr.  Martin  gave  a 
new  bond,  with  new  sureties,  as  postmaster  at  said  place,  and  the 
sureties  on  the  prior  bond  were  released  from  responsibility  for  all  acts 
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or  defaults  of  the  postmaster  which  might  be  done  or  committed  sub- 
sequent to  the  last  day  of  the  quarter  in  which  the  new  bond  was  ex- 
ecuted and  accepted.    (Rev.  Stats.,  3837.) 

March  10,  1879,  Mr.  Martin's  term  of  office  expired,  when  there  was, 
by  the  settlement  of  the  Sixth  Auditor,  a  balance  found  due  from  him 
to  the  United  States  of  $2,317.89,  for  which  sum  a  draft  was  drawn 
upon  him  by  the  Postmaster-General  in  favor  of  his  successor  in  office. 
Payment  of  this  draft  was  by  the  latter  demanded  of  Mr.  Martin  and 
of  the  sureties  on  the  second  bond,  and  it  was  refused ;  whereupon  the 
draft  was  returned  to  and  cancelled  by  the  Sixth  Auditor.  November 
30, 1880,  the  Sixth  Auditor  requested  the  Solicitor  of  the  Treasury  to 
bring  suit  on  the  last  bond  for  the  sum  stated  to  be  due.  March  1, 
1881,  notice  of  appeal  to  the  First  Comptroller  from  the  settlement  of 
the  account  by  the  Sixth  Auditor  was  filed  in  this  office  by  B.  F.  Noble 
and  J.  W.  Hale,  two  of  the  sureties  on  the  second  bond.  The  notice 
does  not  particularly  specify  the  grounds  of  appeal. 

Among  the  papers  transmitted  to  the  First  Comptroller  by  the  Sixth 
Auditor — the  Auditor  of  the  Treasury  for  the  Post-Office  Depart- 
ment— is  a  notice  of  appeal  by  said  sureties,  dated  January  31,  1881, 
stating  and  alleging  two  grounds  of  appeal : 

First.  That  the  postmastei-'s  account  "  was  short  on  the  31st  day  of 
December,  1877,  $1,226.76,  and  had  been  short  some  $1,500  for  more 
than  twelve  months,  as  is  alleged,  by  the  default  of  a  clerk  by  the 
name  of  Atkinson,  and  this  was  known  to  the  Department,  and  in- 
dulgence was  granted  him,  (Martin,)  and  he  was  not  required,  or  did 
not  settle  up  his  account  on  the  31st  of  December;"  that  the  draft  for 
1896.24  (to  which  sum  the  balance  had  been  reduced)  "  was  paid  in 
cash  taken  irom  the  funds  that  came  into  the  office  after  the  first  day 
of  January,  1878;"  that  this  was  a  misapplication  of  funds;  and  that 
the  amount  should  be  allowed  in  the  settlement  of  the  account  under 
the  second  bond. 

Second.  That  the  appellants  "  are  entitled  to  a  credit  of  $108.22  for 
services  rendered  as  clerks  in  the  fourth  quarter  of  1877,  and  whicli 
was  not  paid  at  the  time  (December  31,  1877)  because  the  postmaster 
did  not  have  the  means  of  doing  so." 

With  regani  to  the  first  point  of  appeal,  the  Auditor  says,  in  a  letter 
dated  March  30,  1881:  "This  office  can  only  state  that  the  draft  for  the 
balance  due  on  the  old  account  was  regularly  drawn  and  paid,  and  the 
payment  is  duly  credited  to  that  account,  and  it  is  not  advised  other 
than  by  the  papers  •  •  •  from  whence  was  derived  the  funds  with 
which  payment  was  made ;  neither  is  it  regarded  as  material,  as  the 
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law  (sec.  3835,  Rev.  Stats.)  expressly  authorizes  such  an  application  of 
payments  as  it  is  claimed  was  made  in  this  case.^ 

Among  the  papers  received  from  the  Auditor  there  is  one  containing 
an  extract  from  a  report  made  to  the  Postmaster-General  by  a  special 
agent,  who  states  that  on  the  30th  of  September,  1877,  there  was  a 
deficit  of  $1,786.27  at  the  Montgomery  office;  "$1,530.48  of  this  is  the 
sum  in  which  Charles  J.  Atkinson,  late  assistant  postmaster,  was  dis- 
covered to  be  in  default  on  November  30,  1876." 

There  is  also  a  letter  from  B.  W.  Martin  (son  of  the  postmaster)  to 
the  Auditor,  dated  November  27,  1880,  certifying  that  while  he  was 
acting^  as  assistant  postmaster,  on  the  12th  day  of  April,  1878,  the  draft 
for  $896.24,  in  favor  of  M.  D.  Wickersham,  was  paid  by  him  from  the 
funds  of  the  office  received  after  January  1,  1878. 

The  sureties  on  the  second  bond  were  employed  as  clerks  in  the  office 
at  the  time  the  bond  was  given. 

Opinion  by  William  Lawebnoe,  First  Comptroller: 

Several  questions  arise  on  the  papers  in  this  appeal  from  the  decision 
made  by  the  Sixth  Auditor  in  the  settlement  of  the  accounts  of  the 
postmaster  at  Montgomery. 

I. — An  appeal  is  authorized  by  section  270  of  the  Revised  Statutes: 

"  Whenever  the  Postmaster-General  or  any  person  whose  accounts 
have  been  settled  by  the  Sixth  Auditor  is  dissatisfied  with  the  settle- 
ment made  by  the  Auditor,  he  may,  within  twelve  months,  appeal  to 
the  First  Comptroller,  whose  decision  shall  be  conclusive.'' 

In  this  case  the  appeal  is  made  by  the  sureties  on  the  second  bond; 
Mr.  Martin,  the  late  postmaster,  whose  accounts  have  been  settled  by 
the  Sixth  Auditor,  has  taken  no  appeal,  No  account  has  been  stated 
with  the  sureties;  they,  therefore,  upon  the  plain  language  of  the  statute, 
have  no  right  to  appeal;  the  attempt  by  them  to  take  an  appeal  is  un- 
authorized and  void. 

This  disposes  of  the  so-called  appeal;  but  in  view  of  the  importance 
of  other  questions  presented  in  connection  with  the  case,  an  expression 
of  opinion  on  some  of  them  may  be  proper. 

The  Sixth  Auditor  has  requested  the  Solicitor  of  the  Treasury  De- 
partment to  commence  suit  to  recover  the  sum  found  due  the  United 
States  by  the  Auditor's  settlement  of  Mr.  Martin's  accounts. 

The  Revised  Statutes  provide  that — 

"In  case  of  delinquency  of  any  postmaster,  contractor,  or  other 
officer,  agent,  or  employ6  of  the  Post-Office  Department,  in  which  suit 
is  brought,  the  Sixth  Auditor  shall  forward  to  the  Department  of  Jus- 
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tice  certified  copies  of  all  papers  in  his  office  tending  to  sustain  the 
claim.'^    (Section  296.) 

The  particular  form  of  the  request  made  by  the  Auditor,  whether  to 
sue  on  the  second  or  the  first  bond,  or  to  institute  suit  against  the  late 
postmaster  alone,  is  not  material.  There  is  no  appeal  from  the  request  f 
but  such  request  cannot  defeat  the  right  of  the  person  whose  accounts 
have  been  settled  to  appeal  to  the  First  Comptroller  from  the  settle- 
ment made  by  the  Auditor. 

II. — If  it  be  assumed,  without  further  evidence,  that  the  facts  are  as 
alleged  by  the  sureties,  the  question  of  law  arises,  whether  the  Sixth 
Auditor  properly  stated  the  account  and  certified  the  balance  due  from 
the  late  postmaster.  It  is  clear  from  the  language  of  the  statute  that 
this  is  t^ie  only  question  which  can  be  raised  by  their  appeal. 

An  examination  of  the  returns  made  by  the  postmaster,  and  of  the 
papers  on  file  with  this  case,  shows  that  the  account  was  properly 
stated  and  the  true  balance  duly  certified. 

It  is  claimed  that  the  Sixth  Auditor  should  have  credited  the  balance 
which  accrued  against  the  postmaster  after  January  1,  1878,  with  the 
1896.24  which  were  used  to  pay  the  draft  for  that  sum,  because  this 
money  was  "  cash  taken  from  the  funds  that  came  into  the  post  office 
after^  the  second  bond  took  effect,  January  1,  1878. 

The  Sixth  Auditor  did  not  err  in  making  the  appropriation  of  this 
payment  to  the  creilit  of  the  i)ost'master  in  the  settlement  of  the  ac- 
counts under  the  first  bond. 

1.  It  is  not  shown  that  when  the  draft  for  the  $896.24  was  paid  either 
the  Postmaster-General  or  the  Sixth  Auditor  knew  the  source  from 
which  the  money  came. 

It  is  laid  down  in  State  vs.  Smith  (26  Missouri,  226)  that  where  a 
collector  of  the  revenue  with  different  sets  of  sureties  for  a  first  and 
second  term  of  office  appropriates  funds  collected  during  his  second 
term  to  the  discharge  of  a  deficit  in  the  account  of  his  first  term,  the 
payment  is  good  and  cannot  be  disturbed  if  the  party  receiving  it 
acted  in  gooil  faith;  and  in  such  case  the  creditor  who  has  received  the 
money  and  rendered  an  account  of  its  application  to  the  previous  lia- 
bility cannot  thereafter  elect  to  appropriate  it  in  a  different  manner  so 
as  to  vary  the  rights  of  third  parties.  (Bank  of  North  America  vs. 
Memlith,  2  Wash.  C.  C,  47;  United  States  t7«.  Nicholl,  12  Wheat.,  505.) 

It  would  be  a  fair  presumption  that  the  sureties,  then  clerks  in  the 
post  office,  knew  of  and  assented  to  the  payment  of  the  draft  at  the 
time  and  in  the  manner  alleged,  and  that  they  are,  therefore,  estopped 
from  now  objecting  to  the  appropriation  made  by  the  Auditor. 
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No  law  charged  the  Sixth  Auditor  or  Postmaster-General  with  a  duty 
to  inquire  as  to  the  source  from  which  the  money  came.  It  would  l)e 
utterly  impracticable  to  manage  the  Post-Office  Department  under  a 
rnle  exacting  any  such  duty.  These  officers  cafinot  presume  that  a 
postmaster,  in  making  a  payment,  is  misappropriating  money.  Each 
bond  of  Postmaster  Martin  was  "  conditioned  for  the  faithftil  dischar^re 
of  all  duties  and  trusts  imposed  on  him."  It  was  his  duty  to  i)ay  the 
balance  found  due  in  the  settlement  of  his  account  by  the  Auditor,  and 
on  the  day  when  demand  by  draft  was  made  on  him.  (Rev.  Stats.,  21)2, 
3624,  5495;  Brandt  on  Suretyship,  p.  G3G,  sees.  490,  497;  Scotield  n. 
Churchill,  72  N.  Y.,  565.) 

The  sureties  on  a  second  bond  are  liable  for  moneys  received  by  the 
principal  from  a  predecessor  in  office.  (Broome  vs.  United  States,  15 
How.,  143.) 

2.  The  account  is  not  stated  nor  the  balance  certified  against  the 
sureties  but  against  the  late  postmaster.  The  balance  certified  by 
the  Sixth  Auditor  is  not,  however,  conclusive  againi^t  them.  (Lowry 
mThe  State,  64  Ind.,  427;  United  States  vs.  Girault,  11  How.,  22; 
United  States  vs.  Boyd,  5  How.,  29 ;  United  States  vs.  Eckford's  Ex- 
ecutors, 1  How.,  250;  Scofield  vs.  Churchill,  tibi  supra;  Gandolfo  r«. 
Walker,  15  Ohio  St.,  251,  278 ;  Shroyer  vs.  Eichmond  &  Staley,  16  Ohio 
St.,  455 ;  Stovall  vs.  Banks,  10  Wall,  583 ;  Ammons  vs.  The  People,  11 
111.,  6;  Todd  vs.  Lewis,  2  Handy,  Sup.  Vt.  Cinciuu.,  280;  McKellar  rx. 
Bowell  &  Campbell,  4  Hawks,  N.  C,  34;  The  State  vs.  Coleriek,3 
Ohio,  487 ;  Kelly  vs.  The  State,  25  Ohio  St.,  567 ;  McCrory  vs.  Parks, 
18  Ohio  St.,  18;  McLaughlin  vs.  McLaughlin,  4  Ohio  St.,  508;  Wooil- 
mancie  vs.  Woodmancie,  32  Ohio  St.,  18;  Ennis  vs.  Smith,  14  Dow., 
400;  Hajes  vs.  Seaver,  7  Greenl.  Maine,  237 ;  Lipscomb  vs.  Postell3S 
Miss.,  476 ;  Gray  vs.  Jenkins,  24  Ala.,  N.  s.,  516.) 

The  sureties  are  not  generally  estopped  from  proving  the  official 
reports  of  the  principal  erroneous  or  false.  (1  Greenl.  Ev.,  §  IS"; 
United  States  vs.  Boyd,  5  How.,  29 ;  Bissell  vs.  Saxton,  66  N.  Y.,  55; 
Erickson  vs.  Smith,  38  How.  Pr.,  454,  467 ;  Baker  vs.  McDuffie,  23 
Wendell,  292 ;  Fake  vs.  Whipple,  39  N.  Y.,  398;  Browning  vs.  Hanfonl, 
7  Hill,  N.  Y.,  120 ;  Townseud  vs.  Everett,  4  Ala.,  N.  s.,  612 ;  Pendleton 
and  Sureties  vs.  The  Bank  of  Kentucky,  1  Mon.,  171 ;  Ohning  vs.  Tbe 
City  of  Evansville,  66  Ind.,  59.) 

The  liability  of  the  sureties  on  an  official  bond  is  inquired  into  in  a 
suit  on  the  bond.  It  is  then  a  question  for  the  courts  to  determine  the 
nature  and  extent  of  such  liability. 

The  account  under  consideration  is  correctly  stated  as  against  the 
postmaster ;  and,  being  so,  it  sustains  the  action  of  the  Sixth  Auditor. 
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He  cannot  now  revoke  the  credit  for  the*  payment  of  the  $896.24  and 
transfer  it  to  the  liability  of  the  postmaster  accruing  after  January  1, 
1878,  because  it  has  been  lawfully  appropriated  to  a  previous  liability. 

3.  So  far  as  the  sureties  are  concerned,  the  question  of  the  applica- 
tion of  credits  must  be  left  to  arise  in  a  suit  on  the  bond,  since  they 
have  no  right  of  appeal  to  the  First  Comptroller. 

The  action  of  the  Sixth  Auditor  must  be  sustained,  even  if  it  should 
be  necessary  for  that  purpose  to  decide  that  it  was  correct  as  between 
the  United  States  and  the  sureties. 

a.  It  has  already  been  shown  that  if  the  Postmaster-General  and 
Sixth  Auditor  did  not  know  the  source  from  which  the  money  came, 
the  credit,  as  given,  must  stand,  because  it  was  made  in  good  faith. 

k  But  if  the  Postmaster-General  and  Sixth  Auditor  knew  the  source 
from  which  the  money  came,  it  would  not  change  the  result. 

Tlie  Revised  Statutes  provide  that — 

"  Sec.  3835.  Whenever  any  postmaster  is  required  to  execute  a  new 
bond,  all  payments  made  bj'  him  after  the  execution  of  such  new  bond 
may,  if  the  Postmaster-General  or  the  Sixth  Auditor  deem  it  just,  be 
applied  first  to  discharge  any  balance  which  may  be  due  from  such 
postmaster  under  his  old  bond."  (Act  June  8, 1872,  sec.  60;  17  Stats., 
292.) 

This  expressly  authorized  the  appropriation  made  by  the  Auditor  of 
the  payment,  without  reference  to  the  question  as  to  whether  the 
money  was  collected  by  the  postmaster  before  or  after  the  last  bond 
became  operative.  It  contemplates  the  use  of  postal  revenues  which 
accrue  after  the  execution  of  a  new  bond  for  paying  previous  liabilities, 
and  gives  notice  to  the  sureties  in  the  new  bond  of  the  character  of  the 
liability  they  are  about  to  assume. 

The  statute  changes  the  rule  of  the  common  law.  (Brandt  on  Surety- 
ship, sec.  462.)  Under  its  provision  the  debtor  has  no  right  to  direct 
the  application  of  payments;  this  is  taken  from  him  and  given  to  the 
Postmaster-General  and  Sixth  Auditor.  (Mills  vs.  Fowkes,  o  Bing,  N. 
Cas.,  455 ;  Cremer  vs.  Higginson,  1  Mason,  C.  C.,338 ;  Franklin  Bank  vs. 
Cooi>er,  36  Maine,  221 ;  Mayor,  &c.,  of  Alexandria  vs.  Patten,  4  Cranch, 
•'^17,  320;  Peters  vs.  Anderson,  5  Taunt.,  596;  Brazier  vs.  Bryant,  2 
Dowl.  P.  C,  477;  Chitty  vs.  Naish,  Id.,  511 ;  United  States  vs.  Linn,  2 
McLean,  501.) 

This  statute  seems  to  have  been  passed  in  order  to  meet  difficulties 
presented  by  a4judicated  cases. 

In  the  case  of  money  accounts,  where  there  were  two  sets  of  sureties, 
it  has  been  held  that  where  balances  are  adjusted  merely  to  make  rests, 
the  law  will  apply  payment  to  extinguish  the  debts  according  to  the 
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priority  of  time.    (United  States  vs.  Kirkpatrick,  9  Wheat,  720,  decided 
in  1824.) 

In  United  States  vs.  Linn,  (2  McLean,  503,  decided  in  1841,)  it  was 
held,  in  the  case  of  two  sets  of  sureties  for  an  oflScer  in  two  terms  of 
oflBce,  that  the  Government  had  no  right  to  apply  money  received  and 
paid  over  by  the  officer  subsequently  to  the  execution  of  his  second 
bond,  in  discharge  of  a  sum  due  by  him  prior  to  the  date  of  that  bond ; 
and  that,  where  different  sets  of  sureties  are  concerned,  the  Government 
has  no  right  to  make  such  an  application  of  payments  as  would  work 
injustice  to  the  sureties.  (United  States  vs.  January  and  Patterson,  7 
Cr.,  575.  See  Justice  Story's  note.  United  Suites  vs.  Wardwell  et  al.^ 
5  Mas.  C.  C,  87.) 

In  United  States  vs.  Eckford's  Executors,  (1  Howard,  250,  decided 
in  1843,)  where  there  were  two  sets  of  sureties  on  bonds  given  for  different 
terras  of  office,  it  was  held  that  payments  into  the  Treasury  of  moneys 
accruing  and  received  in  the  second  term  could  not  lawfully  be  applied 
by  the  Government  or  the  court  to  the  extinguishment  of  a  balance  ap- 
parently due  at  the  end  of  the  first  term.  It  is  not  said  that  the  debtor 
may  not  make  such  application  as  he  may  choose.  Whether  he  will  be 
permitted  to  do  so  where  it  would  work  injustice  to  sureties — the  Govern- 
ment knowing  the  facts — ^is  not  stated.  The  ordinary  principles  of 
justice  would,  in  such  case,  doubtless  control,  in  the  absence  of  statu- 
tory provisions  restraining  or  modif;yang  them  on  grounds  of  public 
policy  and  convenience.  But,  if  moneys  received  under  the  second  bond 
are  applied  by  the  principal,  not  as  required  by  such  bond  and  by  the 
law,  but  in  satisfaction  of  a  prior  liability,  this  would  of  itself  be  a 
breach  of  the  second  bond,  for  which  the  sureties  would  be  liable. 

There  is  no  principle  on  which  it  can  be  held  that  the  failure  of  the 
principal  on  an  official  bond  to  comply  with  the  law,  can  enure  to  the 
benefit  of  his  sureties.  The  provisions  of  law  making  the  postmaster's 
bond  resi)onsible  for  a  neglect  to  pay  over  moneys  received,  and  for 
which  he  is  chargeable  under  his  bond,  so  as  to  be  credited  in  the  ac- 
count under  that  bond,  was  not  designed  for  the  benefit  of  the  sureties, 
but  for  the  protection  of  the  Government  against  fraud. 

The  cases  above  cited,  of  which  the  dates  are  given,  were  decided 
upon  a  principle  of  construction  as  to  the  effect  of  the  words  of  the  official 
bonds.  It  was  held  substa-ntially  that  when  a  surety  executes  a  bond 
"  conditioned  for  the  faithful  discharge  of  all  duties  and  trusts'' — or 
equivalent  words — his  contract,  as  applied  to  public  money  received  by 
the  principal,  is,  that  it  shall  be  duly  paid  over  to  the  proper  officers  of 
the  Government ;  and  that  to  hold  a  surety  liable  after  this  has  been 
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done  would  be  to  alter  the  contKict.  (United  States  vs.  Linn,  2  McLean, 
507;  Eev.  Stats.,  5495.) 

Every  person  is  presumed  to  know  the  legal  effect  of  his  contract. 
(Lewis  rs.  Jones,  4  Barn.  &  C,  612;  Piatt  vs.  Scott,  6  Blackf.,  390; 
Mears  vs.  Graham,  8  Blackf.,  145;  Minor  vs.  The  Mechanics'  Bank  of 
Alexandria,  1  Pet.,  73.) 

Three  i)oints  are  considered  in  the  enactment  as  well  as  in  the  con- 
8traction  of  remedial  statutes — the  old  law,  the  mischief,  and  the  remedy. 
The  legislature  could  not  pass  remedial  statutes  if  it  were  ignorant  of 
the  construction  given  in  the  decisions  of  the  courts  to  the  law  of  the 
land;  hence  the  enactment  of  such  legislation  is  ipso  facto  conclusive 
endence  of  a  knowledge  by  the  legislature,  not  only  of  the  old  law, 
bat  of  these  decisions  and  of  the  existence  of  a  mischief  to  be  rem- 
edied. Congress,  being  well  aware  of  the  construction  placed  upon 
official  bonds  by  the  courts — ^namely,  that  there  was  under  existing  law 
no  authority  to  settle  the  account  of  a  postmaster  under  one  official 
bond  by  the  ai>propriation  to  it  of  public  moneys  collected  under  a  sub- 
sequent bond  for  which  the  sureties  on  the  latter  were  liable,  whether 
different  or  not  from  those  on  the  prior  bond — regarded  the  want  of 
authority  indicated  thereby  as  a  mischief  to  be  remedied,  and  therefore 
enacted  the  statute  of  June  8, 1872,  section  60,  (Rev.  Stats.,  3835,)  which 
authorized  either  the  Postmaster-General  or  the  Sixth  Auditor  to  apply, 
if  deemed  just,  all  payments  made  by  a  postmaster  after  the  execution 
of  a  new  bond  to  the  discharge  of  any  balance  due  under  the  old  bond. 

Though  the  form  of  postmasters'  bonds  remains  the  same  as  it  w^as 
before  this  enactment,  the  statute  changed  the  legal  meaning  and  effect 
of  the  contract  of  the  sureties  on  bonds  to  be  executed  after  its  enact- 
ment Congress  has  undoubtedly  the  power  to  prescribe  the  extent 
of  the  liability  of  sureties  on  official  bonds.  When,  as  in  this  case,  this 
is  done,  sureties  cannot  plead  ignorance  of  the  law,  or  of  its  effect  on 
their  contract  of  suretyship.  In  such  case,  it  could  with  strict  justice 
be  held  that  Ignorantia  juris  non  excusaU 

It  is  laid  down  in  the  case  of  the  United  States  vs.  Hawkins,  (10 
Pet.,  133,)  that  all  the  provisions  of  a  statute  regulating  the  institu- 
tion of  suits  and  the  re<50very  by  judgment  of  unpaid  balances  from 
delinquent  of&cers,  "  are  as  much  apart  of  their  bonds  as  if  they  were  re- 
<^it€d  in  them.^  (2  Parsons,  Cont,  6th  ed.,  536,  [683;]  1  Greenl.  Ev.,  7th 
<^.,  293,  294;  Uhde  vs.  Walters,  3  Camp.  JS.  P.,  16;  Robertson  vs. 
Money,  Ryan  &  M-,  75;  Robertson  vs.  Clarke,  1  Bing.,  445;  Fowler  vs. 
Smith,  2  Cal.,  668 ;  Rindskoff  Bros.  vs.  Barrett,  14  Iowa,  101 ;  Forgay  vs. 
Ferguson,  6  La.  Ann.,  770.)    "  The  obligation  of  a  contract  consists  in 
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its  binding  force  on  tbe  party  who  makes  it.  This  depends  on  the  laws 
in  existence  when  it  is  made ;  these  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  them  as  the  measure  of  the  obligation 
to  perform  them  by  the  one  party,  and  the  right  acquired  by  the  other." 
(McCracken  vs.  Hay  ward,  2  How.,  612.)  "  A  contract  is  not  merely  that 
which  the  parties  expressly  stipulate.  It  is  that,  also,  which  the  exist- 
ing laws  of  the  country  where  the  contract  is  made  annex  as  conditions 
to  it  at  the  time  when  it  was  formed."  (Ogden  vs.  Saunders,  12  Wheat., 
231.)  "  These  conditions  enter  into  the  contract,  and  form  a  part  of 
it  as  completely  as  if  they  had  been  expressly  stipulated  by  the  parties 
themselves."    {.Id.) 

The  apparent  conflict  in  the  decisions  of  courts  as  to  the  constructioD 
of  official  bonds  may  often  be  reconciled  by  observing  (1)  the  dissim- 
ihirity  in  the  phraseology  of  the  different  bonds,  and  (2)  the  effect  of 
statutes  as  applied  to  them.  The  case  of  Scofield  vs.  Churchill  (72  N. 
Y.,  505)  well  illustrates  the  importance  of  these  points.* 

If  this  were  a  valid  appeal,  the  decision  of  the  Comptroller  would, 
in  smj  view  of  the  matter  objected  to  by  the  sureties,  be  in  support  of 
the  action  of  the  Auditor  for  the  Post-Office  Department. 

Treasury  Department, 

First  Comptroller's  Offiee,  June  28,  1881. 


•It  is  a  general  rule  that  tbe  sureties  in  an  official  bond,  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  an  officer,  are  not  liable  for  defalcations  or  misappro- 
priations of  money  made  priot  to  the  taking  effect  of  the  bond  ;  and  this  rule  ap- 
plies in  cases  where  an  officer  gives  a  netv  bond  during  his  t^erm  of  office,  or  a  sc^cond 
bond  for  a  second  term.  That  new  sureties  are  not  responsible  for  prior  defalca- 
tions, unless  the  conditions  of  the  new  obligations  embrace  such  defalcations,  is  a 


15  Pet.,  1B7;  United  States  t'8.  Lynu,  1  How.,  104;  Postmaster-General  r«.  Non-ell, 
Gilpin,  106;  Myers  vs.  Uuit^jd  States,  1  McLean,  493;  United  States  vs.  Spencer,  2 
McL.,  405;  County  Mahaska  vs.  lugalls,  16  Iowa,  81;  Bessiuger  r».  Dickraan,  2C» 
Iowa,  261 ;  Townsend  vs.  Everett,  4  Ala.,  607  ;  Bissell  vs.  Saxton,  66  N.  Y.,  55;  Roch- 
ester IJ8.  Randall,  105  Mass.,  295;  Vivian  vs.  Otis,  24  Wis.,  518;  Sanders  vs.  State,  49 
Iiul.,  228:  Stat<j'r«.  Sanders,  62  Ind.,  562;  State  vs.  Page,  63  Ind.,  209;  Lowery  r*. 
The  State,  64  Ind.,  426;  Hipes  vs.  The  State,  69  Ind.,  4U3.) 

The  general  rule  referred  to  does  not  apply  (1)  where  the  bond  is  given  under  a 
statute  which  makes  the  sureties  liable  for  all  sums  finally  found  due,  without  ref- 
erence to  the  time  when  the  liability  accrued ;  nor  (2)  under  a  valid  bond  by  tbe 
terms  of  which  the  sureties  bind  themselves  to  such  liability;  as,  e.  g.,  in  a  bond  con- 
ditioned t<i  obey  all  orders  of  a  court  authorized  to  order  payments.  (Scofield  r«. 
Churchill,  72  N.  Y.,  565;  Annstrong  vs.  The  State,  7  Blackf.,  81 ;  St«te  vs.  Sanders. 
i>2  Ind.,  562;  Lowery  vs.  The  State,  64  Ind.,  421 ;  Hipes  vs.  The  State,  69  Ind.,  40:^; 
Baggott  vs.  Boulger,  2  Duer,  160;  Gottsberger  vs.  Taylor,  19  N.  Y.,  150;  Saunders  w. 
Taj^lor,  9  Barn.  &  C,  35;  Choate  vs.  Arrington,  116  Mass.,  552;  Treasurer  w.  Tay- 
lor, 2  Bailey,  S.  C.  Law,  524;  Erricks  vs.  Powell,  2  Strobh.  Eq.,  196;  Ammons  vs. 
The  People,  11  111.,  6;  Kelly  vs.  The  State,  25  Ohio  St.,  577;  Case  vs.  The  State,  10 
West.  Law  Jour.,  163;  Merrells  vs.  Phelps,  34  Conn.,  109;  Bryant  vs.  Owen,  1  Geor- 


S.  C.  Law,  403;  Hobbs  &  Churchill  vs,  Middleton,  1  J.  J.  Marsh.,  176;  Taylor  w. 
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Hunt's  Ex're,  34  Mo.,  205;  Ordinary  vs.  Kershaw,  1  McCarter,  N.  J.,  527;  Ralston  r«. 
Wood,  15111.,  159;  Pinkstaff  t?«.  The  People,  59  111.,  148;  Commonwealth  r«.  Rhoades, 
37  Pa.  St.,  60;  Bissell  vs.  Saxton,  66  N.  Y.,  55;  Steele  vs.  Reese  &  Smith,  6  Yerg.! 
263;  Beirs  Adm'r  vs.  Jasper,  2  Ired.  Eq.,  597.) 

When  during  the  term  of  his  office  the  incumbent  gives  anew  and  additional  bond, 
the  general  rule  is  that  the  sureties  on  that  and  his  former  bond  are  equally  liable 
for  defaultj^  occurring  after  the  second  bond  is  given ;  and  in  such  case,  there  is,  it 
would  seem,  in  equity,  a  right  of  contribution  between  the  two  sets  of  sureties. 
(Brandt  on  Suretyship,  sec.  &3;  Postmaster-General  vs.  Reeder,  4  Wash.  C.  C,  686; 
Postmaster-General  vs.  Muuger,  2  Paine,  C.  C,  189,  196 ;  United  States  vs.  Nicholl, 
12  Wheat.,  505,  509 ;  State  vs.  Crooks,  7  Ohio  (Part  2, )  221 ;  Loring  vs.  Bacon,  3  Cush- 
ing,  466;  Choate  r«.  Arrington,  116  Mass.,  552;  Moore  vs.  Boudinot,  64  N.  C,  190; 
Poole  V9.  Cox,  9  Ired.,  69;  Bell  vs.  Jasper,  2  Ired.  Eq..  597;  Oates  vs.  Bryan,  3  Dev., 
451;  Reno  vs.  Tyson,  24  Ind.,  56 ;  Boyd  vs.  Gault,  3  Bush,  Ky.,  644;  McMathw.  State, 
6  Harr.  &,  J.,  fe ;  Harrison  vs.  Lane,  5  Leigh,  Va.,  414;  Glenn  vs.  Wallace,  4  Strobh. 
Eq.,  149;  Corprew  vs.  Bovle,  24  Gratt.,  Va.,  284;  Lalla  Bnnseeder  vs.  Bengal  Govern- 
ment, 14  Moore's  Indian  Appeals,  86;  Craythorne  vs.  Swinburne,  14  Ves.,  160;  Deer- 
ingr«.  Earl  of  Winchelsea,  1  Cox,  308;  Morris  vs.  Morris,  9  Heisk.,  Tenn.,  814; 
Schofield  vs.  Hustis,  16  N.  Y.  Sup.  Ct.,  157 ;  State  vs.  Paul's  Ex'rs,  21  Mo.,  51;  State 
w.  Drury,  36  Mo.,  281.) 

There  may,  however,  be  a  statutory  exception  to  this  rule ;  e.g.,  section  2  of  the 
act  of  March  1,  1879,  (20  Stats.,  327,^  amendatory  of  section  3143  of  the  Revised 
Statutes,  provides,  in  respect  of  new  bonds  to  be  executed  by  a  collector  of  internal 
revenue  during  his  term  of  office,  that  the  "new  bond  shall  be  in  lieu  of  any  former 
bond  or  bonds  of  such  collector  in  respect  to  all  liabilities  accruing  after  the  date  of 
its  approval  by  the  Solicitor  of  the  Treasury."  (United  States  vs.  Ward  well  et  al.. 
5Ma8,C.  C,  85.) 

It  is  a  general  rule  that  when  an  officer  is  reappointed  or  re-elected  for  a  second  or 
other  subsequent  term  of  office,  and  bonds  are  given  in  pursuance  of  a  requirement 
of  law  for  each  term,  the  sureties  on  each  bond  are  liable  only  for  defaults  occurring 
in  the  term  for  which  it  was  given.  This  is  the  eflfect  of  the  contract  in  bonds,  with 
conditiouBin  the  usual  form.  (Brandt  on  Suretyship,  464;  Street  vs.  Laurens,  5 
Rich.  Eq.,  8.  C,  227;  S.  C.  Society  vs.  Johnson,  1  McCord,  41;  Commissioner  vs. 
Greenwood,  1  Desaus.  Eq.,  450 ;  South  Carolina  Ins.  Co.  vs.  Smith,  2  HiU,  589;  State 
vs.  McCormick,  50  Mo.,  568 ;  Draffen  vs.  Boonville,  8  Id.,  395 ;  Todd  vs  Boone  Co..  Id., 
431;  State  rs.  Smith,  26  Id.,  226;  Smith  vs.  Paul,  21  Id..  51;  Drury  vs.  Drury,  36  Id., 
281 ;  State  vs.  Atherton,  40  Id.,  209;  County  of  Wapello  vs.  Bingham,  IJ  Iowa,  39; 
People  t?8.  Aikenhead,  5  Cal.,  106;  Dumas  vs.  Patterson,  9  Ma.,  484 ;  State  vs. 
Vananda,  7  Blackf.,  214 ;  Ham  vs.  State,  Id.,  314.) 

H.  Ex.  Doc.  219 ^22 
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m  THE  MATTER  OF  THE  AUTHORITY  OF  THE  DISTRICT 
COMMISSIONERS  TO  PURCHASE  SITES  FOR  POLICE-STA- 
TION HOUSES  IN  WASHINGTON -POLICE-STATION  CASE. 


1.  It  is  a  general  rnle  that  when  a  power  is  given  by  a  statute,  everything  neoes8ary 

to  the  making  of  it  effectual  is  given  by  implication. 

2.  Among  the  cases  of  the  application  of  this  rule  are  these:  A  power  to  cottstrnci  a 

dam  across  a  stream  carries  with  it  authority  to  purchase  necessary  real  estate ; 
a  power  to  sell  carries  with  it  authority  to  make  a  deed  of  conveyance. 

3.  This  general  rule  does  not  apply,  when  it  is  apparent  from  the  words  employed 

in  a  statute,  or  from  extrinsic  facts,  of  which  the  law-making  power  is  pre- 
sumed to  be  cognizant,  that  the  legislative  intent  was  otberwise. 

4.  The  meaning  of  a  particular  phrase  in  a  statute  may  be  ascertained  by  comparing 

it  with  the  terms  employed  on  a  kindred  subject  in  another  phrase. 

5.  An  illustration  of  the  application  of  this  rule  is  found  in  the  act  of  Congress  of 

March  3,  1861,  (*21  Stats.,  467,)  in  which  the  Commissioners  of  the  District  of 
Columbia  are  authorized,  in  section  third,  to  sell  lots  in  Washington  and  apply 
the  proceeds  of  sale  *'to  the  erection  and  furnishing  of  two  new  police-station 
houses ;"  and  to  sell  lots  in  Georgetown  and  apply  the  proceeds  of  sale  '*to  the 
purchase  of  a  lot  and  the  erection  and  furnishing  of  a  new  engine-house." 

6.  In  view  of  the  language  of  this  section,  and  of  the  fact  that  Congreiis  may  be 

presumed  to  have  known  that  the  United  States  and  the  District  of  Columbia 
owned  sundry  lots  in  Washington,  there  is  no  implied  power  to  purchase  sites  for 
the  |>olice-8tation  houses  in  Washington. 

7.  It  is  a  general  rule  that  a  statute  should,  if  its  language  will  reasonably  admit  of 

it,  be  so  construed  as  to  make  it  operative,  rather  than  fail  of  its  pun^ose. 

8.  But  this  rule  must  yield  to  the  intention  of  Congress,  as  expressed  in  an  act,  or 

deducible  from  its  language  by  other  approved  rules  of  construction. 

9.  Implied  powers  are  not  to  Im?  deduced  from  a  statute  against  its  plain  words,  or 

against  well-settled  rules  of  coustniction  applicable  thereto. 

The  act  of  Congress  of  March  3, 1881,  making  appropriations  to  pro- 
vide for  the  expenses  of  the  government  of  the  District  of  Columbia 
for  the  fiscal  year  ending  June  30,  1882,  and  for  other  purposes,  (21 
Stats.,  158, 107,)  contains  this  provision: 

'•Sec  3.  That  the  Commissioners  of  the  District  of  Columbia  be,  and 
they  are  hereby,  authorized  and  empowered  to  sell  to  the  highest 
bidder,  at  public  auction,  the  iollowing-named  property  belonging  to 
the  said  District  of  Columbia  in  Washington  City:  Lot  three,  square 
three  hundred  and  eighty-two;  part  of  lot  three,  square  four  hundred 
and  ninety;  and  also  the  following-named  property  in  the  city  of 
Georgetown  belonging  to  said  District:  Fish-wharf  on  square  six;  i)art 
of  lots  forty-seven,  forty-eight,  and  forty-nine  in  square  thirty;  and 
part  of  lot  tw^o  hundred  and  forty-five  in  square  ninety-nine :  Provided^ 
That  •  •  •  the  pioceeds  of  the  sale  of  the  said  lots  situate  in 
Washington  shall  be  applied  to  the  erection  and  furnishing  of  two  new 
police-station  houses  in  Washington ;  and  the  proceeds  of  the  sale  of 
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the  said  lots  situate  in  Georgetown,  or  so  miicb  thereof  as  may  be 
necessary,  shall  be  applied  to  the  purchase  of  a  lot  and  the  erection  and 
furnishing  of  a  new  engine-house  for  engine  company  number  five  of 
the  District  of  Columbia  fire  dei)artment,  at  present  located  in  said 
city  of  Georgetown.'^ 

Section  6  authorizes  the  sale  of  the  right,  title,  and  interest  of  the 
United  States  in  and  to  a  certain  parcel  of  land  in  the  city  of  Washing- 
ton, and  the  use  of  the  proceeds  for  the  same  purposes  mentioned  in 
section  3. 

The  Commissioners  of  the  District  addressed,  May  27,  1881,  a  letter 
to  the  First  Comptroller,  in  which  they  ask  him  to  decide  whether  they 
are  authorized  to  ptirchase  sites  on  which  to  erect  the  new  police-station 
houses  pro\ided  for  in  the  section  above  quoted.    They  say: 

"The  Commissioners  do  not  overlook  the  fact  that  exi)ress  authority  is 
given  for  the  purchase  of  a  lot  in  the  case  of  the  erection  and  furnish- 
ing of  the  tire-engine  house,  •  •  •  and  that  such  authority  is  not 
given  for  the  i)urchase  of  lots  for  the  police-station  houses.  But  this 
difference  in  the  two  cases  may,  they  think,  be  accounted  for  by  the 
fact  that  the  lot  on  which  the  Georgetown  engine-house  is  now  heated 
is  one  of  the  lots  which  the  Commissioners  are  authorized  to  sell." 


Opinion  by  William  Lawrence,  First  Comptroller  : 

If  the  act  of  March  3, 1881,  had  given  authority  to  the  Commissioners 
simply  to  erect  new  police-station  houses,  and  appropriated  money  for 
the  purpose,  there  would  have  been  an  implied  authority  to  purchase 
the  land  necessary  for  the  purpose.  This  construction  would  accord 
with  the  rule  laid  down  by  Sir  F.  Dwarris,  that — 

"In  statutes,  incidents  are  always  supplied  by  intendments;  in  other 
words,  whenever  a  power  is  given  by  a  statute,  everything  necessary 
to  the  making  of  it  effectual,  is  given  by  implication;  for  the  maxim  is 
Quando  lex  alUiuid  concedit,  concedere  videtur  et  id,  per  quod  devenitur  ad 
illud.  (Potter's  Dwarris,  Stats,  and  Const.,  123;  2  Inst.,  306;  12  Kep., 
130, 131 ;  Sedgwick,  ^^tat.  and  Const.  L.,  2d  ed.,  228,  n.;  Green  vs.  Mayor 
and  City  of  New  York,  2  Hilton,  203;  Johnson  vs.  Joliet  &  C.  R.  R. 
Co.,  33  III.,  202;  State  vs.  Donehey,  8  (  larke,  Iowa,  390;  Thomasson 
vs.  State,  15  Ind.,  440;  Opinion  of  Justices  Sup.  Jud.  Ct,  41  X.  H., 
553.)  And  again:  Ubi  aliquid  conceditur,  conceditur  et  id  sine  quo  res 
ipsa  esse  non  potest.'''^  (Broom,  Legal  Max.,  483;  The  Clarence  R.  Co. 
ts.  Great  N.  E.  R.  &  J.  R.  Co.,  13  Mees.  &  W.  Exch.,  706.) 

Illustrations  of  the  application  of  the  principle  upon  which  this  rule 
is  babied  are  very  numerous.  Thus  it  has  been  held  that  the  act  of 
March  3,  1875,  chapter  134,  which  authorized  the  construction  of  a 
movable  dam,  gave,  impliedly,  authority  for  the  purchase  of  the  neces- 
sary laud  on  which  to  erect  it.  (15  Op.  Att.-Gen.,  212.)  So  a  power 
to  sell  land  carries  with  it  an  implied  power  to  make  a  conveyance. 
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(Opinion  of  the  Attorney-General  of  May  18,  1881;  Story  on  Sales,  TOj 
Decker  vs.  Freeman,  3  Greenl.,  338;  Valentine  vs.  Pii)er,  22  Pick.,  85.) 

In  Yale  vs,  Eames,  1  Met.,  488,  it  was  held  that  authority  to  sell  a 
note  included  the  power  to  indorse,  Shaw,  C.  J.,  saying:  "It  comes 
within  the  reason  and  spirit  of  the  rule,  that  an  authority  to  sell  real 
estate  vests  the  attorney  with  power  to  execute  such  deeds  as  will  effec- 
tually vest  the  estate  in  the  vendee,  entering  into  no  new  or  special 
covenants."  See,  also,  the  Eevised  Statute  of  the  United  States,  sec- 
tion 3749;  Birch's  case,  1  Lawrence,  Compt.  Dec,  154;  Inspectors' case, 
Jd.,  201;  Bender's  case,  Id,,  317;  Eveleth's  ca8e,a«fe,  22. 

The  rule  of  construction  which  supplies  incidents  by  intendment  is, 
however,  not  applicable  to  the  section  of  the  statute  to  wiiich  reference 
has  been  made.  !Xo  authority  can  be  implied  from  its  pro\isions  for 
the  purchase  of  sites  for  new  police  stiition-houses,  because  such  intend- 
ment is  rebutted  (1)  by  the  terms  of  the  act  itself,  and  (2)  by  the  ex- 
press appropriation  to  other  uses  of  all  the  money  to  be  derived  fivm 
the  sale  of  the  lands. 

1.  The  act  authorizes  a  sale  of  lots  in  Georgetown  and  in  Washing- 
ton; as  to  Georgetown,  it  says  the  proceeds  of  the  sale  "shall  be  ap- 
plied to  the  purchase  of  a  lot  and  the  erection  •  •  •  of  a  new 
engine-house;"  as  to  Washington,  it  says  the  j>roceeds  of  sale  ''shall  be 
applied  to  the  erection  and  furnishing  of  two  new  police-station  houses.'' 
In  one  case,  Sk  purchase  of  land  is  expressly  authorized;  in  the  other,  it 
is  not.  The  case  submitted  is  one  in  which  the  intention  of  Congress 
as  to  Washington  is  to  be  ascertained  by  what  is  said  in  reference  to  a 
similar  case  as  to  Georgetown.  This  method  is  in  accordance  with  the 
principle  that  "in  the  construfijtion  of  a  statute  every  part  of  it  must  be 
viewed  in  comiectlon  with  the  whole^  so  as  to  make  all  its  parts  harmonize, 
if  practicable,  and  give  a  sensible  and  intelligent  effect  Ut  each.^  (Pot- 
ter's D warris.  Stats,  and  Const ,  144.)  ^' The  intention  •  •  •  is  to  l)e 
deduced  from  a  view  of  the  whole  and  of  erery  part  of  a  statute  taken 
and  compared  together.^  (1  Kent,  Com.,  402;  Co.  Litt.,  381a;  Broom, 
Leg.  Max.,  585.)  "The  different  part^  reflect  light  on  each  other,  and, 
if  possible^  such  a  construction  is  to  be  made  as  will  avitid  any  c  ntradic- 
tion  or  inconsistency.''  (Sedgwick,  Stat,  and  Const.  L.,  20U;  The  Com- 
monwealth vs,  Duane,  1  Binn.,  001.) 

The  maxim  Noscitur  (\  sociis  requires  words  and  expressions  to  l)e 
construed  with  reference  to  the  sense  applie<l  to  similar  wonis  in  the 
same  connection.  (Sedgwick,  Stat,  and  Const.  L.,  220;  Broom,  Lt»jr. 
Max.,  288.)  There  is  a  kindred  maxim,  Copulatio  verhomm  tHtlicf 
acceptatianem  in  eodem  sensu,    (4  Bacon's  Works,  20.)     Broom  says  the 
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meaning  of  a  "particular  expression  •  •  •  luay  frequently  be 
ascertained  •  •  •  hy  looking  at  the  adjoining  wordsJ*^  "The  sages 
of  the  law  have  been  used  to  collect  the  meaning  and  sense  of  the  law 
by  comparing  one  part  with  anotlier  ^.  •  •  •  and  not  of  one  part  only 
by  itself— nemo  enim  aliqu^m  partem  rects  intelligere  possit^  antiquam 
totum  iterum  atque  iterum^  per  legeritJ''  (Lincoln  College's  case,  3  Co., 
59ft/  Stradling  vs.  Morgan,  Plowd.,  205;  Co.  Litt.,  381a ;  Broom,  Leg. 
Max.,  593;  Shawhan  vs.  Wherritt,  7  How.,  637;  Sharp  vs.  Sharp,  2 
B.  &  Aid.,  405;  Hill  on  Trustees,  179.)  The  rules  of  construction  re- 
quire general  words  and  incidents  by  intendment  to  be  restrained 
where  such  purpose  is  apparent  in  the  statute.  (Broom,  Leg.  Max., 
646;  Bac.  M^x.  Reg.,  10;  6  Eep.,  62.) 

In  view  of  these  maxims,  rules,  and  principles,  the  words  which  au- 
thorize "the  erection  and  furnishing  of  two  new  police-station  houses 
in  Washington"  are,  by  reference  to  the  words  authorizing  "the  pur- 
chase of  a  lot  and  the  erection  of  a  new  engine-house"  in  Georgetown, 
and  iu  view  of  extrinsic  facts  hereafter  stated,  so  far  restrained  that 
the  incident  of  implied  power  to  purchase  a  lot  or  lots  for  the  station- 
houses,  which  would  otherwise  arise  by  intendment,  cannot  in  this  case 
be  considered  as  having  been  intended  by  Congress. 

2.  This  conclusion  is  strengthened  by  the  fact  that  the  statute  re- 
quires all  the  proceeds  of  the  lots  sold  to  be  applied  "to  the  erection 
and  furnishing  two  new  police-station  houses"  as  to  Washington; 
while,  as  to  Georgetown,  it  is  expressly  provided  that  a  part  of.  the 
proceeds  of  sales  shall  be  applied  in  the  purchase  of  a  lot,  and  a  part 
in  erecting  and  furnishing  a  new  engine-house. 

If  in  this  case  the  purpose  of  the  statute  as  to  the  erection  of  new 
station-houses  for  Washington  on  aiiy  location  would  be  defeated 
by  the  denial  of  an  incidental  authority  by  intendment  to  purchase 
sites  therefor,  a  different  question  would  be  presented,  which  is  not 
necessary  now  to  decide.  A  statute  should,  if  reasonably  practicable, 
be  construed  in  such*  manner  that  it  may  be  executed;  ut  res  magisvaleat 
quam  pereat;  unless,  indeed,  it  is  apparent  or  probable  that  the  law- 
making power  could  not,  or  did  not,  foresee  or  know  of  the  cause  oper- 
ating to  prevent  its  execution.  (Sedgwick,  Stat,  and  Const.  L.,  226; 
Peoples.  King,  28  Cal.,  265;  United  States  r«.  Stern,  5  Blatchf.  C.  C, 
512;  Nichols  vs,  Halliday,  27  Wis.,  406;  Commonwealth  vs.  West- 
chester, &c.,  E.  R.,  3  Grant's  Pa.  Cas.,  200.) 

Construction  should  generally  seek  to  avoid  a  casus  omisstis.  (Broom, 
Leg.  Max.,  46,  83.) 

But  this  rule  has  no  application  here ;  and  even  a  clear  ca^m  onmsus 
gives  no  authority  "to  make  laws."    (Jones  vs.  Smart,  1  Term  R.,  52.) 
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It  cannot  be  said  liere,  in  aid  of  the  implied  authority  to  purchase 
lots,  either  that  the  aet  is  absolutely  inoi)erative  without  it,  or  that  Con- 
gress actually  or  probably  <lid  foresee  or  know  that  it  would  be  so. 
The  question  how  far  extrinsic  facts  can  give  construction  to  statute's 
opens  an  ample  field  for  discussion.  (Sedgwick,  Stat,  and  Const.  L, 
202;  1  Greenl.  Ev.,  5,  6;  Bank  of  Augusta  vs.  Earle,  13  Pet.,  590;  1 
Stark.  Ev.,  0th  Am.  ed.,  211.) 

The  government  of  the  District  of  Columbia  is  under  the  authority 
and  supervision  of  Congress.  The  United  StJites  owns  the  streets, 
avenues,  parks,  and  many  lot«  of  land  in  Washington,  with  public 
buildings  thereon,  some  with  large,  open  unoccupied  spaces,  besides  a 
few  vacant  lots,  and  othei*s  used  for  the  purposes  of  the  District  of 
Columbia.  Over  these  the  Commissioners  of  the  District  exemse  a 
large  authority.  And  the  District  also  owns  a  few  vacant  lotjs.*  (Act 
of  June  11,  1878;  20  Stats.,  102,  104.) 

All  this  is  proper  matter  of  legislative  cognizance;  it  must  bc»  pre- 
sumed to  have  been  known  to  Congress  when  it  passed  the  act  of 
March  3,  1881. 

The  usual  rule,  therefore,  that  a  statute  is  generally  to  be  construed 
so  a«  to  be  operative  rather  than  fail  of  its  purpose,  if  the  words  em- 
ployed will  reasonably  admit  of  it,  cannot  supply  implied  powers  when 
Congress  has  shown  a  purj>ose  to  deny  them.  Among  a  people  jealous 
of  their  liberties,  in  which  law  is  a  safeguard  to  be  respected,  and  leg- 
islative authority  not  to  be  disregarded  or  usurped  by  the  executive  or 
judicial  departments,  the  only  safe  rule  is  to  act  upon  what  Congress 
has  said,  and  not  to  supi)ly  an  intention  contrary  thereto.  If  it  l)e 
even  surmised  that  Congress  may  have  intended  to  give  an  implie<i 
power,  it  is  safer  to  say  of  that  body.  Quod  volult  non  dixit;  Optima  est 
lex  quce  minimum  relinquit  arhitno  judicis,  opHmus  judex  qui  minimum 
sibi.  (Broom,  Leg.  Max.,  8;3,  84;  Bacon's  Aphorisms,  46.)  Discretio  ed 
discern  ere  per  legem  quid  sitjustum.    (4  Inst.,  41.) 

If  it  should  happen  that  the  United  States  or  the  District  of  Colom- 
bia does  not  own  any  site  in  a  suiUtble  locality,  this  could  not  change 
the  result.  In  view  of  the  phraseology  of  the  statute,  and  the  fact 
that  the  United  States  and  the  District  of  Columbia  own  numen^iis 
lots  in  Washington,  the  intention  of  Congress  not  to  give  autbority  to 
purchase  sites  is  clear. 

The  consideration  that  ''the  lot  on  which  the  Georgetown  engine- 
house  is  now  located  is  one  of  the  lots  which  the  Commissioners  ui-e 
authorized  to  sell,''  cannot  change  the  result.    That  fact  would  render  it 

*  See  foot-noto  on  page  :U3,  pout. 

Digitized  by  VjOOQIC 


Authority  to  Purchase  SiteSj  dec. — Police- Station  Case.         343 

all  the  more  unnecessary  to  give  express  authority  to  purchase  a  lot,  since 
the  occasion  for  implying  an  authority  was  by  the  sale  so  much  the  more 
necessary. 

Implied  powers  are  not  to  be  deduced  from  a  statute  against  its  plain 
words,  or  against  well-settled  rules  of  construction.  This  results  as  a 
necessity  of  reserving  to  Congress  all  law-making  power. 

The  Commissioners  of  the  District  of  Columbia  have  no  authority 
under  the  act  of  March  3, 1881,  to  purchase  any  site 'for  the  erection  of 
a  new  police-station  house. 

Treasury  Department, 

First  Comptroller's  Office,  June  29,  1881. 


Note,  (a«te,  342.)— The  United  States  owns  the  foUowing  vacant  lots: 
Square.  Lot.  Sqnare  feet.  Location. 


82     I  All 

636  Of  11  and  12.. 

836     '  12 

985       1,2,  18 


10,610 

11,442 

4,200 

14,010 


E  St.  north,  Virginia  ave.  and  2l8t  st.  west. 
B  St.  south,  bet.  Del.  ave.  and  So.  Capitol  st. 
SW.  corner  of  Sixth  and  E  streets,  NE. 
NW.  comer  of  12th  and  D  streets,  NE. 


The  District  of  Colambia  owns  the  following  vacant  lots: 


Square. 

Lot. 
Of  3 

Sqnare  feet. 

1                                       Location. 

490 

4,272 

4,000 
2,400 
3,020 

,  C  St.,  bet.  4i  and  Sixth  streets,  NW. 
NE.  corner  of  Third  and  D  streets,  SE. 

792 

Of  5 

925 

Of  6 

Eighth  St.,  between  D  and  E  streets,  SE. 
Ninth  St.,  bet.  New  York  ave.  and  K  st.,NW. 

372 

Sabs.  1  and  17. 
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m  THE  MATTER  OF  THE  AUTHORITY  OF  RECEIVERS  OF 
PUBLIC  MONEYS  TO  REFUND  THE  EXCESS-PURCHASE 
MONEY  OF  PUBLIC  LANDS  ON  ENTRY  MADE  UNDER  THE 
GRADUATION  ACT.-EXCESS-REFUND  CASE. 


1.  Construction  given  to  the  graduation  act  of  August  4,  1854,  (10  Stats.,  574;)  to 

the  act  of  March  3,  1855,  (10  Stats.,  649 ;)  and  to  sections  3617,  551)6,  and  559f  of 
the  Revised  Statutes. 

2.  That  portion  of  the  act  of  March  3,  1855,  (10  Stats.,  649,)  which  authorizes  "re- 

ceivers  of  public  money  for  the  proper  land  district  to  refund  the  excess"  of 
purchase-mouey  paid  under  the  graduation  act  "  out  of  any  money**  in  the  hands 
of  such  receivers '*  derived  from  the  sales  of  public  lands,"  is  not  repealed  by 
section  3617  of  the  Revised  Statutes,  but  is  in  force. 

3.  The  Revised  Statutes  deal  only  with  statutes  which  are  (1)  **  general  and  perma- 

nent in  their  nature,"  and  (2)  in  force  on  the  lat  day  of  December,  1873.  Hence 
all  statutes  in  force  on  December  1,  1873,  which  are  not  "  general  and  perma- 
nent in  their  nature,"  are  to  have  effect  precisely  as  if  the  revision  had  not  been 
enacted  by -Congress. 

4.  This  provision  is  contained  in  section  5596  of  the  Revised  Statutes. 

5.  Whether  a  general  and  permanent  provision  in  a  statute,  of  which  statute  a  por- 

tion has  been  embraced  in  the  revision,  and  which  has  been  omitted  by  over- 
sight from  the  Revised  Statutes,  can  be  regarded  as  in  force — qtUFret 

6.  All  claims  for  a  refund  of  excess  purchase-money  under  the  graduation  act,  which 

has  been  repealed,  are  saved  by  section  5.^)97  of  the  Revised  Statutes, 

7.  Receivers  of  public  money  have  authority  by  virtue  of  the  act  of  March  3,  1855, 

(10  Stats.,  649,)  under  proper  instructions  and  regulations;  to  make  a  refund  of 
excess  purchase-money  paid  on  entries  made  uuder  the  **  graduation  act,"  not- 
withstanding the  provision  of  section  3617  of  the  Revised  Statutes. 

March  29,  1881,  the  Secretary  of  the  Treasury  addressed  to  the  First 
Comptroller  a  letter  stating  that  it  is  the  custom  of  the  receiver  of  pub- 
lic moneys  at  the  local  land  office  at  Camden,  Arkansas,  to  refund  ftx>m 
current  receipts  on  account  of  sales  of  public  lands  "  excess  payments  " 
made  under  the  "graduation  act"  of  August  4,  1854,  (10  Stats.,  574,) 
and  to  deduct  the  amount  of  such  payments  from  the  receipts  reported 
in  his  statements  of  moneys  received  and  deposited,  rendered  monthly 
to  the  Secretary  of  the  Treasury.  The  Secretary  asks  an  expression  of 
opinion  from  the  Comptroller  as  to  whether  the  receivers  have  the  right 
to  make  such  deductions. 

Opinion  by  William  Lawrence,  First  Comptroller: 

Section  3C17  of  the  Revised  Statutes  provides  that — 

"The  gross  amount  of  all  moneys  received  from  whatever  source  for 
the  use  of  the  United  States,  ♦  •  *  shall  be  paid  by  the  officer  or 
agent  recei\iiig  the  same  into  the  Treasury,  at  as  early  a  day  as  prac- 
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ticable,  without  any  abatement  or  deduction  on  account  of  salary,  fees, 
costs,  charges,  exi)en8es,  or  claims  of  any  description  whatever.'' 

It  is  clear  that,  if  this  section  is  applicable  to  receivers  of  public 
moneys,  they  must  pay  all  moneys  received  by  them  into  the  Treasury, 
and  hence  cannot  use  apy  part  of  it  in  refunding  "excess"  purchase- 
money  paid  by  persons  having  made  entries  of  land  under  the  "  gradu- 
ation acf^  of  August  4,  1854.    (10  Stats.^  574.) 

The  questions  to  be  considered,  therefore,  are : 

1.  Were  the  receivers  at  any  time  authorized  by  statute  to  make  a 
refund  of  such  excess  purchase-money  ? 

2.  If  so,  is  the  statute,  giving  such  authority,  still  in  force! 

I. — ^The  receivers  tcere  authorized  by  statute  to  make  a  refund  of 
excess  purchase-money.  The  act  of  Congress  of  August  4,  1854,  (10 
Stats.,  574,)  known  as  the  "  graduation  act,"  reduced  the  price  of  cer- 
tain portions  of  the  public  lands  from  $1.25  to  $1,  seventy-five  cents, 
fifty  cents,  twenty -five  cents,  and  twelve-and-a-half  cents  per  acre,  re- 
spectively. 

The  act  of  March  3,  1855  (10  Stats.,  643,  049,)  provided  that,  in  cases 
where  lands  had  been  sold  under  the  "graduation  act"  at  a  higher  rate 
than  prescribed  by  that  act,  the  Secretary  of  the  Interior  was  "author- 
ized to  direct  the  receiver[s]  of  public  money  for  the  proper  land  dis- 
tricts to  refund  the  excess  out  of  any  money  in  his  hands  derived  from 
the  sales  of  public  lands."  Here,  then,  is  the  statutory  authority  for 
receivers  to  make  a  refund  of  excess  piu^chase-mouey. 

II. — This  authority  of  the  receivers  of  public  money  to  refund  the 
excess  purchase-money  continues  in  force. 

Section  3617  of  the  Ke vised  Statutes  is  the  provision  which  appar- 
ently imposes  a  prohibition  on  refunding  by  receivers  of  public  money. 
This  section  is  a  re-enactment  of  the  acts  of  March  3,  1849,  (9  Stats., 
398,)  and  September  28,  1850,  (Id.j  507.)  The  refunding  was  authorized 
by  the  act  of  March,  3,  1855,  (10  Stats.,  649.) 

If  there  had  been  no  revision  of  the  statutes,  and  the  law  should  be 
determined  upon  these  acts — the  act  of  1855  authorizing  a  refund  being 
later  in  date  than  the  acts  of  1849  and  1850  (now  Rev.  Stats.,  3617) — 
the  refunding  would  be  clearly  authorized.  The  earlier  acts  must 
yield  to  the  later  act  relative  to  refunding. 

That  portion  of  the  act  of  March  3,  1855,  (10  Stats.,  649,)  which  au- 
thorizes the  refund  by  receivers  of  public  money,  is  not  repealed. 

The  Revised  Statutes  were  prepared  by  commissioners  under  the  act 
of  June  27, 1866,  (14  Stats.,  74,)  which  required  them  "  to  revise,  sim- 
plify, arrange,  and  consolidate  all  statutes  of  the  United  States,  gen- 
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eral  and  permanent  in  their  nature,  which  shall  be  in  force  at  the  time 
such  conimissiouers  may  make  the  final  report  of  their  doings.''  The 
statutes  so  revised  were,  June  22,  1874,  enacted  hy  Congress;  and 
were  declared  to  embrace  the  statutes  of  the  United  States,  general 
and  permanent  in  their  nature,  in  force  on  the  1st  day  of  December, 
1873.     (Eev.  Stats.,  5595.) 

It  will  thus  be  seen  that  Congress  and  the  commissioners  divided  the 
statutes  into  three  general  classes:  (1)  those  "general  and  permanent 
in  their  nature;"  (2)  all  others  in  force  December  1,  1873;  and  (3) 
those  which,  in  their  opinion,  were  repealed,  suspended,  or  obsolete, 
and  so  not  'Mn  force.''  The  last  two  classes  are  not  included  in  the 
revision. 

The  unrevised  statutes  in  force  include  many  which  are  general  in 
their  nature,  though  not  permanent;  and  many  which  are  i)ermanent 
in  their  nature,  but  not  general. 

As  the  revision  only  deals  with  statutes  "general  and  permanent  in 
their  nature,"  it  follows  as  a  logical  deduction  that  all  statutes  not  thus 
general  and  permanent  are  to  have  effect  precisely  a«  if  the  revision 
had  not  been  adopted. 

It  is  pertinent  to  inquire,  therefore,  not  simply  whether  the  "gradua- 
tion a^t,"  and  the  ancillary  provision  as  to  refunds  by  receivers  of  public 
money,  in  the  act  of  March  3,  1855,  (10  Stats.,  649,)  are  "general  and 
permanent  in  their  nature,"  but  also  whether  they  have  been  so  regarded 
in  the  revision,  and  to  what  extent  they  are  in  force. 

The  graduation  act  was  repealed  by  the  act  of  June  2, 1862,  (12  Stats., 
413,)  and  hence  no  portion  of  it  is  included  in  the  revision-  The  com- 
missioners in  preparing  and  Congress  in  enacting  the  revision,  neces- 
sarily regarded  the  graduation  act  as  not  to  be  included  therein.  The 
particular  provision  above  cited,  authorizing  the  receivers  of  public 
money  to  refund  excess  payments,  is  not  incorporateil  into  the  Revised 
Statutes. 

Inasmuch  as  it  relates  to  refunds  only  under  the  graduation  act, 
which  has  been  repealed,  it  is  necessarily  not  permanent  in  its  nature, 
even  if  it  could  once  have  been  regarded  as  general ;  and  hence  could 
not  be  included  in  the  revision. 

As  the  Revised  Statutes  do  not  deal  with  or  affect  earlier  statutes, 
which  are  not  permanent  in  their  nature,  and  as  the  provision  now 
under  consideration  is  not  permanent,  this  x>rovision  remains  in  force. 

The  same  result  follows  from  the  repealing  provision  of  the  revisioD, 

as  follows: 

"  Sec.  5596.  All  acts  of  Congress  passed  prior  to  said  first  day  of 
December  one  thousand  eight  hundred  and  seventy-three,  any  portion 
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of  which  is  euibraeed  in  any  section  of  said  revision,  are  hereby  re- 
pealed, and  the  section  applicable  thereto  shall  be  in  force  in  lieu  thereof; 
all  ])arts  of  such  acts  not  contained  in  such  revision,  having  been  re- 
pealed or  superseded  by  subsequent  acts,  or  not  being  general  and  per- 
manent in  tlieir  nature:  Provided^  That  the  incorporation  into  said 
revision  of  any  general  and  permanent  provision,  tiiken  from  an  act 
making  appropriations,  or  from  an  act  containing  other  provisions  of  a 
private,  local  or  temporary  character,  shall  not  repeal,  or  in  any  way 
aftect  any  appropriation,  or  any  provision  of  a  private,  local  or  tempo- 
rary character,  coutaineil  in  any  of  said  acts,  but  the  same  shall  remain 
in  force;  and  all  acts  of  Congress  passed  prior  t4)said  last-named  day, 
no  part  of  which  are  embraced  in  said  revision,  shall  not  be  affected  or 
changed  by  its  enactment.'' 

This  section  recognizes  the  three  classes  of  statutes  to  which  refer- 
ence has  been  made,  and  declares  in  eflfect  that  when  **any  portion  "of 
a  general  and  permanent  statute  is  embraced  in  any  section  of  the  re- 
\isiou,  all  other  parts  not  so  embraced  fall  within  one  or  the  other  of 
three  classes  of  provisions,  to  wit:  (1)  statutes  which  are  general  and 
permanent  in  their  nature ;  (2)  statutes  which  are  not  general  or  ])er- 
manent  in  their  nature,  but  still  in  force;  (3)  statutes  which  are  not  in 
force.  The  last  of  these  three  classes  is  omitted  from  the  revision, 
because  the  statutes  included  in  it  are  repealed,  obsolete,  or  su])erseded, 
and  hence  not  in  force. 

The  second  class  is  omitted,  not  because  the  statutes  are  not  in  force, 
but  only  because  thej'  are  not  ^'permanent  in  their  nature."  To  this 
class  belongs  the  provision  for  refund,  now  under  consideration. 

The  first  class  is  included,  because  the  statutes  are  general  and  per- 
manent in  their  nature. 

The  authority  of  receivers  to  refund  excess  purchase-money  paid  on 
entries  under  the  graduation  act  is  not  affected  by  the  fact  that  por- 
tions of  the  act  of  March  3, 1855,  chapter  175,  (10  Stats.,  643,)  have  been 
incor|>orated  into  sections  163, 164, 176,  201,  823, 1883,2051,  2209,  2578, 
3596,  3662,  3663,  3664,  and  3763  of  the  Revised  Statutes.  But  the 
omitted  portion  as  to  refund  of  excess  purchase-money  by  receivers 
was,  as  already  shown,  deemed  by  Congress  not  permanent,  and  there- 
fore is  not  included  in  the  revision ;  but  it  is  not  by  reason  of  this  omis- 
sion to  be  considered  as  repealed.  It  stands  precisely  as  if  the  revision 
had  not  been  made.  The  commissioners  were  not  authorized  to  include 
it  in  the  revision. 

The  failure  to  observe  the  distinction  between  statutes  (1)  general 
and  (2)  permanent,  and  those  not  having  both  these  qualities,  may  have 
resulted  in  some  unnecessary  perjdexity.  This  failure  may  have  some- 
times led  to  the  inquiry,  whether  a  general  and  permanent  provision 
in  a  statute  has  by  oversight  been  omitted  from  the  revision,  and  is 
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nevertheless  to  be  considered  in  force;  when  the  inquiry  shonld  have  been 
as  to  whether  the  omitted  provision  has  been  deemed  not  general  and 
permanent,  and  hence  has  neither  been  repealed  in  terms  by  section 
5596,  nor  by  the  general  scope  or  puri)ose  of  the  revision.  (Audit  case, 
1  Lawrence,  Compt.  Dec,  43,  note.) 

It  may,  perhaps,  be  difficult  to  decide  whether  effect  is  to  be  given  to 
a  provision  omitted  by  oversight  from  the  revision,  when  such  provis- 
sion  is  general  and  permanent,  and  is  in  a  statute  some  portion  of  which 
is  embraced  in  the  revision.  That  question  has  been  somewhat  dis- 
cussed. (United  States  vs.  Jordan,  2  Lowell's  Dec.,  542;  Audit  case, 
ubi  sup.) 

The  case  of  the  United  States  vs.  Bowen  (100  U.  S.,  508)  does  not 
deal  with  this  question.  In  view  of  the  explicit  language  of  the  re- 
pealing section,  5596,  it  would  seem  that  there  are  difficulties  in  the 
way  of  giving  effect  to  a  general  provision  which  has  been  omitted  by 
oversight  from  the  revision.  (Murdock  vs.  Memphis,  20  Wall.,  617.) 
But  it  is  not  necessary  now  to  enter  into  any  further  consideration  of 
this  question.* 

All  claims  for  a  refund  of  excess  purchase- money  existed  prior  to  the 
revision,  and  they  are  therefore  saved  by  section  5597  of  the  Revised 
Statutes,  wliich  provides  that  "  the  repeal  of  the  several  acts  embraced 
in  said  revision,  shall  not  affect  any  act  done,  or  any  right  acxjruiug  or 
accrued,  or  any  suit  or  proceeding  had  or  commenced  in  any  civil  cause 
before  the  said  repeal,  but  all  rights  and  liabilities  under  said  acts  shall 
continue,  and  may  be  enforced  in  the  same  manner,  as  if  said  repeal 
had  not  been  made;  nor  shall  said  rei)eal,  in  any  manner  affect  the 
right  to  any  office,  or  change  the  term  or  tenure  thereof." 

The  revision  was  designed  to  include  the  general  laws  in  force  on 
December  1,  1873;  but  it  took  effect  at  the  date  of  its  approval,  June 
22,  1874.  All  claims  for  a  refund  made  prior  to  that  date  are  saved; 
even  if  otherwise  there  could  have  been,  by  any  construction,  a  repeal 
of  the  provision  authorizing  the  refund.  (United  States  vs.  Jordan,  2 
Lowell,  537;  Bechtel  vs.  United  States,  101  U.  S.,  597.) 

In  this  connection  it  may  be  proper  to  observe  that  the  allowance  of 
claims  for  a  refund,  and  the  paying  out  of  public  money  thereon  by  re- 
ceivers, is  an  anomaly  in  our  fiscal  system,  and  liable  to  be  attended 
with  difficulties,  if  not  serious  dangers.  Uniformity  of  action  in  the 
ex^)enditure  of  the  public  funds  is  very  desiraole.    It  is  always  safe  to 


*  Section  11  of  the  act  of  Auj^iist  31,  185-2,  chapter  108,  (10  Stats.,  99,)  was  by  over- 
sight omitted  from  the  Kevised  Statutes,  and  Congress  considered  it  necessary  to 
restore  its  proviMons.  (See.  18  Stats.,  318,  amending  section  846,  Rov.  8tat«.,  by  ad- 
ding, verbatim^  said  section  11  of  the  act  of  1852.) 
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require  all  public  moneys  tx)  be  paid  into  the  Treasury,  in  order  that 
the  control  over  them  by  Congress  and  the -accounting  officers  may  be 
maintained  unimpaired. 

The  conclusion  is,  that  receivers  of  public  money  have,  by  virtue  of 
the  act  of  March  3, 1855,  authority,  under  proper  instructions  and  regu- 
lations, to  make  a  refund  of  excess  purchase-money  under  the  gradu- 
ation act,  notwithstanding  the  requirement  of  section  3617  of  the  Ke vised 
Statutes. 

Treasuby  Dbpabtment, 

First  Comptroller's  Office,  June  30, 1881. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  '*  ACTUAL  MAKER" 
OF  CIGARS  TO  AN  ALLOWANCE  FOR  REVENUE  STAMPS 
"UNNECESSARILY  USED.'-LEGGETT'S  CASE. 


1.  Under  the  interual-revenue  laws  stamps  are  to  be  affixed  "  by  the  actual  maker" 

on  each  box  containing  cigars.  When  more  stamps  are  used  than  the  law  re- 
qaires,  the  actual  maker  of  the  cigars  so  affixing  the  unnecessary  stamps  is  en- 
titled to  an  "allowance"  therefor,  on  application  made  in  due  timp  and  form. 

2.  When  the  manufacturer  of  cigars,  having  paid  the  license  tax  required  by  law, 

makes  cigars  for  a  dealer  who  furnishes  the  material  and  money  to  buy  stamps, 
the  claim  for  an  '* allowance"  for  stamps  "  unnecessarily  used"  should  be  made 
only  by  the  "actnal  maker,"  and  not  by  the  dealer. 

3.  The  claim  of  the  actual  maker  of  the  cigars  for  such  allowance  is  not  assignable. 

4.  When  cigars  are  packed  in  boxes  duly  stamped,  and  it  becomes  necessary  to  repack 

the  cigars  in  new  boxes,  and  to  affix  new  stamps  thereon,  the  manufacturer  so 
affixing  the  new  stamps  is  entitled  to  an  '^allowance"  therefor,  as  for  stamps 
**  unnecessarily  used."  The  expression  * 'unnecessarily  used,"  in  the  statute  au- 
thorizing an  allowance,  means  used  in  excess  of  the  amount  of  one  set  of  stamps 
required  by  law. 

5.  If  a  manufacturer  affix  stamps  to  boxes  of  cigars  purposely  arranged  to  be  sold  in 

violation  of  law,  as  by  containing  prize  packages,  and  if  the  same  are  subse- 
quently repacked  iu  other  boxes  with  new  stamps  by  the  same  manufacturer, 
or  by  one  who  takes  the  cigars  with  a  knowledge  of  the  facts ;  whether  there 
can  be  an  ** allowance"  as  for  stamps  ''unnecessarily  used,"  in  such  csLSQyquare. 

From  October  1  to  IG,  1878,  David  Beir,  of  New  York  city,  having, 
as  a  manafacturer  of  cigars,  paid  the  special  tax  required  by  section 
3242  of  the  Revised  Statutes,  put  up  194,000  of  "Leggett's  money-order 
cigars"  in  separate  boxes,  each  containing  500  cigars,  with  a  three- 
dollar  revenue  stamp  on  each  box,  as  the  law  required.  These  were 
prepared  for  Leggett  &  Co.,  who  paid  all  expenses,  and  for  whom,  it 
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is  shown,  Beir  acted,  he  being  chief  clerk  on  an  annual  salary  in  their 
cigar  sales  establishment. 

In  March,  1879,  Edward  A.  Smith,  a  cigar  manufacturer  of  New 
York  city,  addressed  a  letter  to  the  Commissioner  of  Internal  Revenue, 
saying,  *^Leggett  &  Co.  have  sold  a  number  [of  packages]  of  these 
goods,  and  have  the  present  lot  of  150,000  on  hand;  they  ascertained 
that  this  mode  of  doing  business  was  contrary' to  the  laws  of  the  State, 
as  well,  I  believe,  as  of  the  United  States;  and  Mr.  Leggett  immediately 
withdrew  all  samples,  and  ordered  that  not  another  box  be  sold." 
Mr.  Smith  also  requested  ''the  Government  to  furnish  the  stamps  for 
same  in  return  for  stamps  now  on  the  goods,"  in  order  that  the  cigars 
might  be  repacked  in  boxes  suitable  for  sale. 

April  1,  1879,  the  Commissioner  of  Internal  Revenue,  in  reply,  said 
he  had  no  authority  "to  make  an  allowance  for,  or  redeem  the  stamps 
affixed  to,  these  cigars,"  but  said,  "If  it  is  not  possible  to  render  these 
cigars  salable  without  repacking  them  in  new  boxes,  and  furnishing, 
affixing,  and  cancelling  new  stamps,  thus  necessitating  the  payment  of 
a  second  tax  upon  the  same  cigars,  they  can  do  so,  and  then  submit  a 
claim  on  Form  46  for  refunding  the  la^t  one  of  the  taxes  paid  •  •  • 
as  being  excessive  in  amount.  •  •  •  Such  claim  would  receive 
careful  consideration,  •  •  •  though  I  can  give  no  assurance  that 
it  would  be  allowed."     (Rev.  Stats.,  3220.) 

Between  June  3,  1879,  and  January  12,  1880,  the  cigars  in  question 
were  repacked  in  new  boxes,  and  new  stamps,  amounting  to  $1,138.80, 
were  affixed  thereon,  and  cancelled  by  Edward  A.  Smith,  as  themanufac- 
turer,  he  having,  as  such,  paid  the  special  tax.  He  states  by  affidavit 
that  "the  repacking  and  restamping  of  said  cigars  has  been  done  by 
Edward  A.  Smith,  a  licensed  manufacturer,  who  conducted  the  business 
for  David  Beir,  who  manufactured  for  Leggett  &  Co.,  proprietors,  un- 
der the    *     *     *     license  of  David  Beir." 

January  15,  1880,  Beir  made  to  Leggett  &  Co.  a  written  assignment 
of  all  claims  for  an  allowance  by  reason  of  the  unnecessary  stamps 
formerly  affixed.     Edward  A.  Smith  is  absent  and  cannot  be  found. 

January  27, 1880,  Leggett  &  Co.  made  out,  on  form  38,  under  section 
342G  of  the  Revised  Statutes,  a  claim  for  the  redemption  of  the  stamps 
purchased  and  used,  as  aforesaid,  in  October,  1878.  This  claim  was 
presented  to  the  Commissioner  of  Internal  Revenue  soon  after  March 
1, 1880.  The  stamps  tlrst  affixed  to  the  boxes,  and  which  were  removed 
when  the  cigars  were  repacked,  accompany  the  claim  on  form  38. 

February  21,  1881.  Leggett  «&  Co.  made  out,  under  section  3220  of 
the  Revised  Statutes,  another  claim,  which  was  presented,  March  11, 
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1881,  to  the  Commissioner  of  Internal  Revenue  for  $1,138.80,  for  the 
refdnding  of  the  cost  of  the  stamps  purchased  for  the  repacked  boxes 
which  were  used  between  July  1, 1879,  and  January  12,  1880.  The 
claimants  tender  a  bond  to  indemnify  the  United  States  against  any 
claim  made  by  Beir. 

The  papers  are  informally  submitted  to  the  First  Comptroller  for  an 
opinion  on  the  question  as  to  whether  the  claim  made  under  section 
3426  of  the  Revised  Statutes  is  one  which  can  be  lawfully  allowed. 


Opinion  by  William  Lawrence,  First  GomptroHer: 

The  facts  stated  present  several  points  for  consideration. 

I. — The  claimants  have  no  such  interest  in,  or  connection  with,  the 
stamps  under  consideration,  as  to  entitle  them  to  any  repayment  or 
allowance  from  the  United  States. 

The  statute  requires  stamps  to  be  affixed,  "by  the  actual  maker,"  to 
cigars,  whether  manufactured  "  upon  commission  or  shares,"  or  where 
"the  material  is  furnished  by  one  party  and  manufactured  by  another;" 
and,  indeed,  in  all  cases.  (Rev.  Stats.,  3393,  3399;  act  March  1,  1879, 
sec.  16;  20  Stats.,  348.) 

Section  3426  of  the  Revised  Statutes,  as  amended  by  section  17  of 
the  act  of  March  1,  1879,  (20  Stats.,  349,)  authorizes  an  allowance  to 
be  made  for  stamps  "which,  through  mistake,  may  have  been  im- 
properly or  unnecessarily  used,  or  wliere  the  rates  or  duties  represented 
thereby  have  been  excessive  in  amount,  paid  in  error,  or  in  any  manner 
wrongfully  collected." 

These  provisions  give  a  right  in  proper  cases  to  an  allowance  infavar 
of  the  ^^actual  mdker^  of  the  cigars.  The  legal  title  to  the  claim,  the 
right  of  action,  is  in  him.  Accounting  officers  cannot,  as  a  general 
rale,  go  back  of  this  legal  title  to  inquire  into  latent  equities,  or  claims 
in  equity  arising  from  the  fact  that  the  stamps  were  paid  for  by  other 
parties,  or  that  the  manufacturer  was  a  mere  trustee,  or  otherwise. 
This  has  been  repeatedly  decided.  (Klink's  case,  1  Lawrence,  Compt. 
Dec.,  247.)  To  entertain  such  an  inquiry  would  be,  in  effi^ct,  to 
recognize  the  validity  of  the  assignment  of  a  claim  against  the 
Government  Such  assignment  is  rendered  void  by  statute,  except 
upon  certain  conditions.  (Rev.  Stats.,  3477 ;  Wheeler  vs.  United  States, 
5  Nott  &  H.,  504.)  It  is  also  prohibited  by  jiublic  policy.  (United 
States  vs.  Robeson,  9  Pet.,  325;  Billings  vs.  O'Brien,  45  How.  K.  Y. 
Prac,  392;  Safford's  case,  1  Lawrence,  Compt.  Dec.,  287.)  It  may  be 
a  hardship  in  such  case  as  this  to  deny  the  claimants,  who  have  ad- 
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vanced  the  money  to  buy  all  the  stamps,  the  allowance  which  they 
claim ;  but  it  would  be  impracticable  for  the  Government  to  undertake 
in  all  cases  to  inquire  who  advanced  the  money  paid  by  manufacturers 
for  stamps  purchased  by  them.  Section  3426  of  the  Revised  Statutes, 
as  amended  by  the  act  of  3Iarch  1, 1879,  (20  Stats,,  349,)  recognizes  this 
view  by  saying  that  such  allowance  or  redemption  shall  be  made,  either 
by  giving  other  stamps  in  lieu  of  the  stamps  so  allowed  for  or  redeemed, 
or  by  refunding  the  amount  or  value  to  the  owner  thereof,  deducting 
therefrom,  in  case  of  repayment^  the  percentage,  if  any,  allowed  to  the 
purchaser  thereof.  This  refers  to  the  purchaser  who  is  required  to 
affix  the  stamps — the  manufacturer. 

II. — If  Leggett  &  Co.  were  the  rightful  parties  in  interest,  whose 
claim  for  allowance  could  be  considered  by  the  accounting  officers, 
another  question  might  possibly  arise. 

.  The  particular  reason  for  repacking  the  cigars  does  not  clearly  ap- 
pear. K,  for  any  reason,  they  were  prepared  for  sale  in  a  form  "con- 
trary to  the  laws  of  the  State,"  and  if  the  parties  holding  them  for 
sale  caused  them  to  be  so  prepared,  the  question  whether  they  would 
be  entitled  to  any  relief  would  arise. 

It  seems  to  be  supposed  that,  by  the  exact  words  of  the  statute,  if 
stamps,  "through  mistake,  may  have  been  •  •  *  unnecessarily 
used,"  some  person  is  entitled  to  an  "  allowance"  therefor.  (Rev.  Stats., 
3426.)  The  question  might  possibly  be,  in  some  cases,  whether  the 
stamps  were  so  used  under  such  circumstances  as,  in  law  and  on  grounds 
of  public  policy,  would  deprive  the  claimant  of  the  right  to  be  heanl 
in  support  of  a  claim  for  allowance.  Thus,  to  state  a  hypothetical 
case,  if  a  party  causes  cigars  to  be  manufactured  and  put  in  boxes  with 
prize  packages,  to  be  sold  in  violation  of  law,  can  he  be  heard  to  assert  a 
claim  for  an  "allowance"  for  the  stamps  "  unnecessarily  used"  in  this 
illegal  tmnsaotion?  Judicial  courts  will  not  aid  a  party  in  carrying 
out  an  illegal  act,  conti^act,  or  purpose.  Allegans  suam  turpitudinm 
non  est  audiendus.    (Underbill  vs.  Van  Cortlandt,  2  Johns.  Ch.,  350.) 

"  He  that  hatli  committed  iniquity  shall  not  have  equity."  (Railroad 
Co.  vs.  Soutter,  13  Wall,  523.) 

A  right  cannot  arise  from  a  wrong.  (Klink's  case,  1  Lawrence, 
Compt.  Dec,  246;  ^leguire  vs.  Corwiue,  101  U.  S.,  108;  Gray  vs.  Sims, 
3  Wash.  C.  C,  276;  Kidgeway  vs.  lTnder\voo<l,  4  Wash.  C.  C,  l-'?*: 
Hawkins  vs.  Cox,  2  Cranch,  C.  C,  173;  Thompson  vs  Milligan,  Id., 
207;  Hannay  vs.  Eve,  3  Crancli,  Suj).  Ct.,  242;  Schriber  vs.  Kjij»p.  5 
Watts,  Pa.,  361 ;  Bank  of  United  States  vs.  Owens,  2  Pet.,  527;  Brown 
vs.  Tarkington,  3  Wall.,  377;  Davidson  vs.  Lanier,  4  Wall.,  447;  Cop|)ell 
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vs.  Hall,  7  Wall.,  542;  Thomas  t?».  Eichmond,  12  Wall.,  349;  Harris  vs. 
Buunells,  12  How.,  79;  Kennett  vs.  Chambers,  14  How.,  38;  Marshall 
vs.  B.  &  O.  R.  R.  Co.,  16  How.,  334;  Milne  vs.  Huber,  3  McLean,  212 
Piatt  vs.  Oliver,  1  McLean,  295;  s.  c,  2  McLean,  207;  Scudder  vs.  An 
drews.  Id.,  464;  Nessmith  and  Xesmith  vs.  Shelden  et  aZ.,  4  Id.,  375 
Wilson  vs.  Le  Roy,  1  Brock.,  447;  Armstrong  vs.  Toler,  11  Wheat. 
258;  s.  c,  4  Wash.  C.  C,  297;  Craig  vs.  Missouri,  4  Pet,  411;  Clark  vs, 
Protection  Ins.  Co.,  1  Story,  109;  Harding  vs.  Walker,  Hempst.,  53.) 

Executive  officers  would  be  bound,  equally  with  the  courts,  to  take 
cognizance  of  a  palpable  violation  of  law  such  as  that  supposed,  and 
to  apply  to  it  the  same  principles  and  maxims  which  would  govern  the 
action  of  judicial  tribunals.  Though  the  accounting  officers  of  the 
Treasury-  have  not  such  power  as  the  courts  to  make  a  thorough  in- 
quiry into  the  merits  of  any  controversy,  or  alleged  or  suspected  wrong; 
yet,  they  are  clothed  with  extensive  powers  for  instituting  and  con- 
ducting investigation  into  frauds,  or  attempted  frauds,  on  the  Govern- 
ment    (Rev.  Stats.,  184-18G;  United  States  vs.  Bailey,  9  Pet.,  255.) 

The  cigars  in  question  have  undoubtedly  been  twice  stamped;  the 
law  requires  only  one  stamping;  the  Government  cannot  desire  to 
exact  double  taxes.    (13  Op.  Att.-Gen.,  574.) 

III.  It  remains  to  consider  which  of  the  claimants,  Beir  and  Smith, 
has  the  better  right  to  an  "allowance"  for  stamps  '*  unnecessarily  used." 

The  stamps  used  by  Beir  in  October,  1878,  were  not  '^unnecessarily 
used.''  The  statute  required  the  cigars  to  be  stamped,  and  the  stamp- 
ing had  not  been  done  up  to  that  time.  No  claim  for  an  "allowance" 
exists  by  reason  of  the  stamps  then  used.  If  such  claim  could  have 
existed  in  October,  1878,  it  is  barred  by  the  act  of  March  1,  1879,  (20 
Stats.,  349,)  amending  section  3426  of  the  Revised  Statutes.  If  the 
claim  existed  on  the  1st  of  March,  1879,  it  was  barred  by  the  express 
terms  of  that  act,  which  contains  this  proviso :  "  That  no  existing  claim 
for  the  redemption  of  or  allowance  for  any  internal-revenue  stamps,  other 
than  the  two-cent  documentary  stamps,  shall  be  allowed,  unless  pre- 
sented within  one  year  from  the  date  of  the  passage  of  this  act."  This 
claim  was  not  so  presented.  It  accrued  only  at  the  date  of  affixing  the 
stamps  on  the  cigars,  as  repacked  and  restamped  between  June  3, 1879, 
and  January  12,  1880.  In  whose  favor  did  it  then  accrue  t  Not  in 
favor  of  Beir,  because  no  stamps  were  "unnecessarily  used"  by  him. 
In  the  literal  sense,  stamps  were  not  "unnecessarily  used"  by  Smith. 
He  could  not  repack  the  cigars  without  destroying  the  original  stamps; 
he  could  not  sell  the  repacked  cigars  without  there  being  unbroken 
stamps  affixed  thereto.  (Rev.  Stats-,  3397,  3398;  act  of  March  1, 1879, 
H.  Ex.  Doc.  219 ^23 
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sec.  16;  20  Stats.,  347.)  But,  as  the  purpose  of  the  statute  was  to  re- 
quire only  one  stamping,  the  provision  for  an  "allowance"  where 
stamps  have  been  "unnecessarily  used"  must  be  deemed  aq  applicable 
in  cases  in  which  it  becomes  necessary  to  repack  cigars,  but  in  which 
the  necessity  has  not  arisen  from  any  violation  of  law.  Within  the 
meaning  of  section  3426  of  the  Revised  Statutes,  the  last  stamps 
affixed  to  the  cigars  in  question  were  unnecessarily  used.  The  expres- 
sion "unnecessarily  used"  is  equivalent  to  "used  in  excess  of  the 
amount  required  by  the  statute."  Stamps  may  be  necessarily  used  in 
obedience  to  some  pro\isions  of  the  law,  and  yet  be  "  unnecessarily 
used"  as  respects  section  3426  of  the  Revised  Statutes.  (Act  March  1, 
1879.)  If  stamps  iiroperly  affixed  should  be  removed  by  accident,  or 
by  the  action  of  natural  causes,  as  by  water,  &c.,  it  might  be  necessary 
to  affix  new  stamps  in  order  to  avoid  prosecution — it  is  not  intended  to 
say  to  avoid  conviction.  In  such  circumstances  an  "allowance"  for  the 
stamps  newly  affixed  might  properly  be  made  as  for  stamps  "unneces- 
sarily used."    (13  Op.  Att.-Gen.,  674.) 

The  Commissioner  of  Internal  Revenue  is  advised  that  no  "  allow- 
ance" can  be  made  in  favor  of  either  of  the  claimants. 

Treasury  Department, 

First  Comptroller's  Office^  July  1, 1881. 


IN  THE  MATTER  OF  THE  LEGALITY  OF  ALLOWING  COM- 
MISSION TO  A  POSTMASTER  ON  DISBURSEMENT  OF 
MONEY  APPROPRLA.TED  FOR  CONSTRUCTION  OF  PUBLIC 
BUILDING  AT  PLACE  OF  LOCATION  OF  A  COLLECTOR  OF 
CUSTOMS -HUIDEKOPER'S  CASE. 


1.  Construction  given  to  sections  255,  17G5,  3596,  3597,  3654,  3657,  and  3658  of  the 

Revised  Statutes,  and  to  the  acts  of  June  22,  1874,  and  March  3,  1875,  (18 
Stats.,  191,415.) 

2.  By  force  of  sections  3657  and  3658,  the  collector  of  customs  "  at  the  place  of  loca* 

tion  of  any"  (1)  custom-house,  (2)  court-house,  (3)  post  office,  or  (4)  marine 
hospital  is  ^^ required  to  act  as  disbursing  agent  for  the  payment  of  all  moneys 
•    *    *    appropriated  for  the  construction  of"  such  building. 

3.  Under  the  act  of  June  22,  1874,  sec.  23,  (18  Stats.,  190,  191,)  no  commission  can 

be  allowed  for  the  disbursement  of  appropriations  for  suck  buildings,  by  collec- 
tors at  (1)  New  York,  (2)  Boston  and  Charlestowu,  (3)  Philadelphia,  (4)  San 
Francisco,  (5)  Baltimore,  (6)  New  Orleans,  (7)  Portland  and  Falmouth. 

4.  Inasmuch  as  section  3657  of  the  Revised  Statutes  *' requires"  collectors  of  customs 

to  act  as  disbursing  agents  of  moneys  appropriated  for  the  erection  of  (1 )  cnstom- 
houses,  (2)  court-houses,  (3)  post  ofSces,  and  (4)  marine  hospitals  ''  at  the  place 
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of  location  of  any"  such  collector,  it  is  not  lawful  to  appoint  any  other  oflQcer 
or  person  to  make  such  disbursements.  If  such  other  officer  or  person  be  ap- 
pointed and  act,  he  is  not  entitled  to  any  compensation  for  the  service. 

5.  Section  3654  of  the  Revised  Statutes,  as  amended  by  act  of  March  3,  1U75,  (18 

Stats.,  415,)  gives  no  right  to,  or  authority  to  allow,  commissions  on  moneys 
disbursed.  It  simply  limitB  the  amount  which  may  be  allowed  in  those  cases 
in  which  some  other  statute  gives  a  right  to  commissions. 

6.  Assistant  Treasurers  of  the  United  States  are  not  entitled  to  any  commission  for 

disbursing  money  appropriated  for  the  erection  of  public  buildings. 

7.  The  Secretary  of  the  Treasury  is  authorized,  by  section  255  of  the  Revised  Stat- 

utes, to  designate  any  handed  officer  of  the  United  States  to  disburse  money 
appropriated  for  the  erection  of  any  public  building  at  any  place  except  for  (1) 
custom-houses,  (2)  court-houses,  (3)  post  offices,  and  (4)  marine  hospitals 
located  at  a  place  where  there  may  be  a  collector  of  customs. 

8.  This  section,  255,  declares  that  "the  Secretary  of  the  Treasury  may  designate 

any''  bonded  officer  to  act  as  disbursing  agent  for  the  payment  of  money  "ap- 
propriated for  the  construction  of  public  buildings."  The  word  "  may"  is  here 
permissive,  and  is  not  to  be  construed  to  mean  "shall."  He  may,  therefore, 
designate  any  person  or  corporation,  in  all  cases  in  which  he  may  appoint  an 
officer,  not  interfering  with  those  cases  in  which  collectors  are  "required"  to 
make  disbursements. 

9.  Under  section  3657  of  the  Revised  Statutes,  collectors  of  customs  other  than  those 

at  (1)  New  York,  (2)  Boston  and  Charlestown,  (3)  Philadelphia,  (4)  San  Fran- 
cisco, (5)  Baltimore,  (6)  New  Orleans,  and  (7)  Portland  and  Falmouth,  are  en- 
titled to  commissions  as  disbursing  agents;  and  by  the  act  of  March  3,  1875, 
(18  Stats.,  415,)  not  more  than  three-eighths  of  one  per  cent,  for  disbursing 
money  appropriated  to  erect  (1)  custom-houses,  (2)  court-houses,  (3)  post  offices, 
and  (4)  marine  hospitals  located  at  the  place  where  the  office  of  the  collector 
may  be,  can  be  allowed  for  such  commissions  or  compensation. 

10.  When  corporations,  or  persons  not  in  the  service  of  the  United  States,  are  law- 

fully appointed  to  disburse  money  appropriated  for  the  erection  of  public  build- 
ings, they  are,  respectively,  entitled  to  compensation  not  exceeding  the  limit 
fixed  by  the  act  of  March  3,  1875. 

11.  The  prohibition  in  section  1765  of  the  Revised  Statutes,  against  the  allowance  of 

extra  compensation  to  officers  for  the  disbursement  of  public  money  "  unless 
*  •  *  *  the  appropriations  therefor  explicitly  state  that  it  is  for  such  •  ♦  » 
compensation,"  has  no  application  to  officers  in  whom  the  law  elsewhere  vests  a 
right  to  such  compensation. 

12.  In  construing  provisions  of  the  Revised  Statutes  which  in  themselves  are  plain, 

resort  cannot  properly  be  had  to  the  original  statutes  from  which  such  pro- 
visions are  taken. 

13.  When  one  section  of  the  Revised  Statutes  gives  authority  to  the  Secretary  of  the 

Treasury  to  require  any  officer  to  act  as  disbursing  agent,  another  section  which, 
in  general  terms,  gives  the  Secretary  authority  to  appoint  disbursing  agents, 
without  limitation  as  to  the  class  of  persons  to  be  appointed,  will  be  regarded 
as  applicable  to  persons  and  corporations  not  included  in  the  previous  section. 

14.  This  comprehensiveness  of  application  results  from  the  principle  of  construction 

that  where  two  statutes  of  the  same  date,  or  separate  provisions  of  the  same 
statute,  relate  to  the  same  thing,  and  one  is  more  comprehensive  than  the 
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other,  an  effort  should  be  made  to  give  to  that  oue  some  effect  uot  embraced 
in  or  contemplated  by  the  other. 
15.  The  appointment  of  the  postmaster  at  Philadelphia  as  disbursing  agent  of  the 
money  appropriated  for  the  construction  of  the  United  States  court-honse  and 
post-office  building  in  that  city  was  in  contravention  of  the  provision  of  sec- 
tion 3657  of  the  Revised  Statutes ;  and,  being  unauthorized,  the  appointment 
conferred  on  him  no  right  to  commissions  on  the  disbursements  of  sach  money. 

August  10,  1880,  the  Secretary  of  the  Treasury  appointed  H.  S. 
Huidekoper,  who  is  postmaster  at  Philadelphia,  Pa.,  "disbursing 
agent  of  such  funds  as  may  be  advanced  "  to  him  "  on  account  of  the 
appropriation  [made  by  act  of  June  16,  1880 ;  21  Stats.,  259]  for  con- 
struction of  the  United  States  court-house  and  post-office  building  at 
Philadelphia,  •  •  •  at  a  compensation  of  one-fourth  of  one  per 
centum  on  the  amount  disbursed.''  Mr.  Huidekoper  gave  bond,  in  due 
form,  as  such  disbursing  agent ;  and,  in  September,  October,  and  No- 
vember, 1880,  received  $124,000,  of  which,  to  December  31,  1880,  he 
disbursed  $100,305.()8.  On  this  amount  his  commissions  for  disburse- 
ment were  allowed  by  the  First  Auditor  in  his  report  of  March  23, 1881. 

The  question  arises,  in  the  settlement  of  Mr.  Huidekoper's  account, 
whether  he  is  entitled  to  the  commissions,  or  any  part  thereof,  allowed 
by  the  First  Auditor. 

Decision  by  William  Lawrence,  First  Camptroller: 

During  the  period  of  the  appointment  and  service  aforesaid  there  was 
a  collector  of  customs  at  Philadelphia,  and  the  ''  place  of  location  of^ 
the  court-house  and  post-office  building  referred  to  is  at  Philadelphia. 

Among  the  statutory  provisions  relating  to  disbursements  of  money 
appropriated  for  the  construction  of  public  buildings,  are  the  following 
sections  of  the  Revised  Statutes,  with  the  modifications  made  since 
their  enactment : 

*'  Sec.  255.  The  Secretary  of  the  Treasury  may  designate  any  officer 
of  the  United  States,  who  has  given  bonds  for  the  faithful  performance 
of  his  duties,  to  be  disbursing  agent  for  the  payment  of  all  moneys 
appropriated  for  the  construction  of  public  buildings  authorized  by  law 
within  the  district  of  such  officer." 

"  Sec.  1765.  No  officer  •  ♦  •  or  any  other  person  whose  salary, 
pay,  or  emoluments  are  fixed  by  law  or  regiilations,  shall  receive  any 
additional  pay,  extra  allowance,  or  comi>ensation,  in  any  form  whatevxr^ 
for  the  disbursement  of  public  money,  or  for  any  other  service  or  duty 
whatever,  unless  the  same  is  authorized  by  law,  and  the  appropriation 
therefor  explicitly  stJites  that  it  is  for  such  additional  pay,  extra  allow- 
ance, or  compensation." 

"  Sec.  3654.  No  extra  compensation  exceeding  one-eighth  of  one  "pet 
centum  shall  in  any  case  be  allowed  or  paid  to  any  officer,  person,  or 
corporation  for  disbursing  moneys  appropriated  to  the  construction  of 
any  public  building." 
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The  section  last  cited  is  taken  from  the  act  of  March  3, 1869,  (15 
Stats.,  312.) 

The  act  of  March  3,  1875,  (18  Stats.,  415,)  provides  that  the  provis- 
ion contained  in  the  act  approved  March  3,  1869,  limiting  the  comi>en- 
sation  to  be  allowed  for  the  disbnrsement  of  moneys  appropriated  for 
the  construction  *of  any  public  building,  "  was  intended  and  shall  be 
deemed  and  held  to  limit  the  compensation  to  be  allowed  to  any  dis- 
bursing officer  who  disburses  moneys  appropriated  for  and  expended 
in  the  construction  of  any  public  building  as  aforesaid  to  three-eighths 
of  one  per  centum  for  said  services.'' 

"  Sec.  3657.  The  collectors  of  customs  in  the  several  collection-dis- 
tricts are  required  to  act  as  disbursing  agents  for  the  payment  of  all 
moneys  that  are  or  may  hereafter  be  appropriated  for  the  construction 
of  custom-houses,  court-houses,  post  offices,  and  marine  hospitals ;  with 
such  compensation,  not  exceeding  one-quarter  of  one  per  centum,  as 
the  Secretary  of  the  Treasury  may  deem  equitable  and  just." 

This  section,  literally  construed,  would  seem  to  require  "  collectors  of 
customs  in  the  several  [customs]  collection-districts  "  to  act  as  disburs- 
ing agents  of  the  appropriations  made  for  the  buildings  therein  named. 

It  is  aj)parent,  however,  that  the  words  "  in  the  several  collection- 
districts,''  are  intended  to  include  only  "  [1]  custom-houses,  [2]  court- 
houses, [3]  post  offices,  and  [4]  marine  hospitals  "  '^  at  the  place  of  loca- 
tion^ of  the  office  of  the  cx)llector,  and  not  those  elsewhere  in  the  dis- 
trict. This  will  be  evident  by  comparing  sections  3657  and  3658 ;  the 
latter  of  which  provides  that  "  where  there  is  no  collector  at  the  place 
of  location  of  any  public  work  specified  in  the  preceding  section,  the 
Secretary  of  the  Treasury  may  appoint  a  disbursing  agent  for  the  pay- 
ment of  all  moneys  appropriated  for  the  construction  of  any  such  public 
work,  with  such  compensation  as  he  may  deem  equitable  and  just." 
The  collection  districts  include  the  whole  country,  (Rev  Stats.,  Title 
XXXIV,  Ch.  1,  sees.  2517-2603 ;)  and  it  would  be  most  inconvenient 
to  require  collectors  to  make  disbursements  at  places  distant  from  their 
resi)ective  places  of  location. 

Section  23  of  the  act  of  June  22, 1874,  (18  Stats.,  186, 190,)  provides 
that "  in  lieu  of  the  salaries,  moieties,  and  perquisites  of  whatever  name 
or  nature,  and  commissions  on  disbursements,  now  paid  to  and  received 
by  the  collectors,  naval  officers,  and  surveyors  connected  with  the  cus- 
toms service  in  the  several  collection  districts  of  the  United  States 
hereinafter  named,  there  shall  be  paid,"  from  and  after  the  first  day  of 
July,  1874,  an  annual  salary;  and  it  then  fixes  the  annual  salaries  of 
the  collectors  of  the  districts  of  (1)  New  York,  (2)  Boston  and  Charles- 
town,   (3)   Philadelphia,   (4)   San  Francisco,  (5)  Baltimore,  (6)   New 
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Orleans,  (7)  Portland  and  Falmouth;  as  also  the  annnal  salaries  of 
naval  officers  for  the  districts  of  New  York,  Boston  and  Charlestown^ 
San  Francisco,  and  Philadelphia;  and  of  surveyors  of  the  i)ort8  of 
New  York,  Boston,  San  Francisco  and  Philadelphia. 

I. — The  statutory  provisions  above  quoted,  or  summarized,  are  some- 
what incongruous  and  conflicting.  Thus,  section  255  of  the  Revised 
Statutes,  taken  literallyy  would  seem  to  authorize  the  Secretary  of  the 
Treasury  to  "designate  any  officer  of  the  United  States,  who  has  given 
bonds  •  *  •  to  be  disbursing  agent  •  •  ^*  for  the  construc- 
tion of  public  buildings."  Standing  alone,  it  would  give  the  Secretary 
authority  to  make  the  appointment  now  in  question.  This  section  ia 
taken  from  the  act  of  March  3, 1869,  (15  Stats.,  306.)  By  section  3657, 
*^the  collectors  of  customs  in  the  several  coUection-districts  are  required 
to  act  as  disbursing  agents''  for  the  construction  of  court-houses,  post 
offices,  &c.  This  is  taken  from  the  act  of  June  12, 1858,  (11  Stats.,  327, 
sec.  17.)  The  revision  of  the  statutes  properly  treats  this  as  not  re- 
pealed by  the  act  of  March  3, 1869,  (15  Stats.,  301,  306;  now  section  255 
of  the  Eevised  Statutes.)  There  is  no  express^  repeal ;  and  both  may, 
each  as  to  buildings  of  different  classes,  stand  and  be  operative.  Thus, 
a  collector  in  his  district,  with  headquarters  at  the  place  of  location  of 
the  public  buildings  mentioned,  is  required  to  make  disbursements  for 
the  construction  of  (1)  custom-houses,  (2)  court-houses,  (3)  post  offices, 
and  (4)  marine  hospitals;  while,  if  the  buildings  to  be  erected  are  not 
locatexi  at  his  headquarters,  the  requirement  does  not  apply,  and  other 
bonded  officers  may  be  appointed  disbursing  agents.  This  is  simply 
applying  the  rule  of  construction,  as  to  two  statutes  relating  to  the 
same  thing,  which  gives  to  one  '^some  operation  not  embraced  in  the 
other."  (Subj)oena  ciise,  ante,  286.  District  Land  Office  case,  post; 
Territorial  Court  case,  3  Lawrence,  Compt.  Dec. ;  Property-Sales  case, 
3  Lawrence,  Compt.  Dec.) 

IL — The  statutes  which  control  this  case  have  an  extensive  applica- 
tion; and  it  is  important  that  their  provisions  should  be  rightly  under- 
stood. It  will,  therefore,  not  be  amiss  to  consider  their  bearing  more 
at  large  than  the  immediate  question  involved  in  the  present  case  re- 
quires. 

Section  3.">06  fixes  the  annual  salaries  of  the  assistant  treasurers  of 
the  United  States  at  (1)  Boston,  (2)  New  York,  (3)  Philadelphia,  (4) 
Baltimore,  (5)  Charleston,  (6)  New  Orleans,  (7)  St.  L<mis,  (8)  San  Fran- 
cisco, (9)  Cincinnati,  and  (10)  Chicago.  The  act  of  August  15,  1870, 
(19  Stats.,  155,)  abolished  the  office  of  avssistant  treasurer  of  the  United 
States  at  Charleston,  from  and  alter  September  30  of  that  year. 


Digitized  by  VjOOQIC 


Commiagiona  to  Postmasters — Huidekoper*s  Case.  359 

Section  3597  provides  that  tbe  salaries  fixed  by  section  3596  "  shall 
be  in  full  for  the  services  of  the  respective  officers,  and  none  of  them 
shall  charge  or  receive  any  commission,  pay,  or  perquisite,  for  any 
official  service  of  any  character  or  description  whatsoever.  Every 
such  officer  who  maices  any  such  charge,  or  receives  any  such  compen- 
sation, shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  or 
imprisoned,  or  both.'' 

The  assistant  treasurers  of  the  United  States  can  therefore  receive  no 
commissious  for  services  as  disbursing  agents.  Although  section  3654 
of  the  Revised  Statutes  might,  standing  alone,  be  construed  as  giving 
authority  to  allow  commissions  for  all  officers,  yet,  when  taken  in  its 
connection  with  other  sections,  it  cannot  authorize  commissions  in  favor 
of  the  assistant  treasurers  named.  Construing  sections  3596  and  3597 
together,  and  applying  the  rule  which  would  give  to  one  section  some 
operation  not  embraceil  in  the  other,  the  result  is,  that  the  assistant 
treasurers  named  are  prohibited  from  receiving  any  commissions  for 
acting  as  disbui*sing  agents.  Section  3654  gives  no  authority  to  allow 
commissions  to  any  officer.  It  is  not  an  enabling  or  authority-giving 
section ;  it  simply  says,  as  to  those  cases  in  which  by  some  other  law 
commissions  are  or  may  be  allowed,  that  there  shall  be  a  limitation  on 
the  amount  to  be  allowed  or  i)aid  under  such  law.  Its  sole  purpose  is  to 
limit  com]>ensation.  This  is,  in  eflfect,  declared  to  be  the  true  construc- 
tion by  the  act  of  March  3, 1875.  (18  Stats.,  415.)  It  may  be  true,  as 
a  rule  of  construction,  that  when  a  statute  does  allow  compensation, 
and  the  extent  of  it  is  alone  open  to  doubt,  that  view  or  inter[)retation 
which  is  most  favorable  to  the  officer  rendering  the  service  is  the  one 
generally  to  be  adopted.  (United  States  vs,  Morse,  3  Stor.  C.  C,  87.) 
But  this  rule  has  no  application  where  the  right  to  any  compensation 
is  involved.  Inasmuch  as  section  1765  of  the  Revised  Statutes  pro- 
hibits the  officers  therein  described  from  receiving  extra  compensation, 
commissions  or  fees  in  their  favor  can  exist  only  by  statute.  He  who 
claims  a  right  by  statute  must  be  able  to  point  to  the  words  which,  by 
fair  meaning,  give  it.  By  virtue  of  sections  3657  and  3658,  collectors 
of  customs  in  the  several  collection  districts,  and  at  the  place  of  location 
of  any  public  work,  are  the  only  proper  disbursing  agents  of  the  moneys 
appropriated  for  the  construction  of  (1)  custom-houses,  (2)  court-houses, 
(3)  post  offices,  and  (4)  marine  hospitals. 

As  to  (1)  these  buildings  (2)  in  the  several  collection  districts  (3)  at  the 
place  where  a  collector  is  hx^ated,  therefore,  no  (1)  a^ssistant  treasurer  or 
(2)  other  officer  than  a  collector  of  customs,  can  ])roi)erly  Jict  as  disburs- 
ing officer.    If  lie  act  in  that  capacity,  he  can  earn  no  right  to  com- 
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missions  or  other  comj^eDsation.  Section  1765  of  the  Eevised  Statutes 
forms  another  insuperable  bar  to  his  earning  such  right,  except  upon  the 
conditions  therein  laid  down.  This  bar  will  not  be  removed  upon  slight 
evidence  of  an  intention  to  exempt  a  case  or  class  of  cases  from  its  pro- 
hibition.   The  exemption  must  be  distinctly  made  by  Congress. 

As  to  buildings  other  than  custom-houses,  court-houses,  post  oflBces, 
and  marine  hospitals  located  at  the  place  where  there  may  be  a  col- 
lector of  customs,  the  Secretary  of  the  Treasury  may,  by  virtue  of  sec- 
tion 255,  ^'designate  any  officer  of  the  United  States,  who  has  given 
bonds  for  the  faithful  performance  of  his  duties,  to  be  disbursing  agent 
for  the  payment  of  all  moneys  appropriated  for  the  construction  of 
public  buildings  authorized  by  law  within  the  district  of  such  offi- 
cer.'' By  section  1765  of  the  Revised  Statutes,  no  officer  so  designate<l, 
"  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,"  is 
entitled  to  "  receive  any  additional  pay,  extra  allowance,  or  compen- 
sation, in  any  form  whatever,  for  the  disbursement  of  public  money," 
with  a  single  exception,  hereafter  stated.  This  section  is  not  abro- 
gated, nor  is  its  force  impaired,  except  as  to  those  cases  clearly  ex- 
cluded from  its  operation,  and  which  will  be  hereafter  noticed.  It  es- 
tablishes a  general  policy,  prohibiting  extra  compensation  for  officers 
and  persons  having  salaries  or  compensation  fixed  by  law  or  regulations. 
This  general  purpose  of  Congress  is  to  be  respected ;  and  only  such 
cases  or  officers  as  Congress  clearly  intended  in  other  ])rovisions  to  ex- 
empt from  its  operation  can  be  so  exempted  by  the  accounting  offi- 
cers of  the  Treasury. 

Up  to  the  passage  of  the  act  of  June  22,  1874,  (18  Stats.,  190,  191,) 
collectors  of  customs  were  entitled,  under  the  act  of  June  12, 1858,  (11 
Stats.,  327;  now  section  3657  of  the  Revised  Statutes,)  to  receive  on 
their  disbursements  of  moneys  appropriated  for  the  construction  of  cus- 
tom-houses, court-houses,  post  offices,  and  marine  hospitals,  such  com- 
pensation, not  exceeding  one-quarter  of  one  per  cent.,  as  the  Secretary 
of  the  Treasury  might  deem  equitable  and  just.  By  the  act  of  June 
22, 1874,  the  right  to  such  compensation  or  commissions  was  taken 
away  from  the  collectors  of  customs  at  New  York,  Boston  and  Charles- 
town,  Philadelphia,  San  Francisco,  Baltimore,  New  Orleans,  Portland 
and  Falmouth ;  the  annual  salaries  fixed  by  that  act  being  *'  in  lieu  of 
the  salaries,  moieties,  and  perquisites  of  whatever  name  or  nature,  and 
commissions  on  disbursements,"  theretofore  paid  to  and  received  by  such 
collectors. 

There  are,  however,  other  collectors  of  customs  besides  those  at  the 
places  named.  These  other  collectors  are  still  entitled  to  commissions, 
under  section  3657  of  the  Revised  Statutes,  for  disbursing  money  ap- 
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propriated  to  erect  custom-houses,  court-houses,  post  oflRces,  and  marine 
hospitals  at  their  respective  places  of  location. 

It  is  to  be  observed  that  the  requirement  to  act  as  disbursing  agent 
applies  only  (1)  when  the  collector  is  '*  at  the  place  of  location  of  any- 
public  work"  in  his  district,  and  only  as  to  (2)  the  four  classes  of  build- 
ings specified,  to  wit,  custom-houses,  court-houses,  post  offices,  and 
marine  hospitals.  It  is  only  as  to  such  buildings  and  at  such  plaices  that 
these  other  collectors  are  entitled  to  commissions.  Custom-houses, 
court-houses,  post  offices,  marine  hospitals,  and  other  buildings^  may  be 
erected  at  points  other  than  the  places  of  location  of  the  collectors  of 
customs  in  the  seven  districts  named  in  the  act  of  1874,  or  in  other  dis- 
tricts. In  such  event  the  collector  is  not  by  statute  required  to  act  as 
disbursing  agent  of  the  money  appropriated  for  the  construction  of  the 
buildings.  He  is,  therefore,  not  entitled  to  commissions  on  any  dis- 
bursements he  may  have  made.  He  may,  as  to  any  buildiug  located 
away  from  his  office,  be  by  force  of  section  255  of  the  Revised  Statutes, 
appointed  to  act  as  disbursing  agent ;  but  no  stJitute  gives  him  the  right 
to  commissions  on  disbursements  made  under  such  appointment,  while 
the  right  is  distinctly  denied  by  section  1765. 

III. — ^The  cases  in  which  collectors  of  customs  are  required  by  sec- 
tion 3657  of  the  Revise<l  Statutes  to  act  as  disbursing  agents  have  been 
stated.  Many  buildings  will,  of  course,  be  erected,  for  which  such  col- 
lectors are  not  so  required  to  act;  but  as  to  such  buildings,  they 
may,  by  virtue  of  section  255  of  the  Revised  Statutes,  under  the  desig- 
nation of  the  Secretary  of  the  Treasury,  be  authorized  and  required  to 
act  as  disbursing  agents  of  the  money  appropriated  for  the  construc- 
tion of  the  buildings.  For  such  service  no  allowance  of  commission  is 
authorized. 

There  are  other  cases  in  which  commissions  may  be  allowed.  If 
there  were  no  provision  by  statute  as  to  disbursing  agents,  and  no  pro- 
hibition against  commissions,  as  in  section  1765  of  the  Revised  Statutes, 
an  appropriation  act  giving  the  head  of  a  Department  authority  to 
erect  a  building  would  carry  with  it  the  incidental  authority  to  appoint 
the  necessary  disbursing  agent,  and  to  pay  compensation  in  the  dis- 
cretion of  the  appointing  power.  (Geological-Survey  case,  ante^  133 ; 
Swamp-Land  case,  ante,  136.)  This  authority  is,  however,  abridged  by 
section  1765  of  the  Revised  Statutes,  as  to  officers  and  persons  whose 
salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations.  The  only 
salaried  officers  excepted  from  the  operation  of  this  section,  and  hence 
the  only  officers  who  are  entitled  to  commissions  for  disbursing  money 
appropriated  for  the  construction  of  public  buildings,  have  been  already 
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indicated;  namely,  collectors  of  customs  other  than  those  at  New  York, 
Boston  and  Charlestown,  Philadelphia,  San  Francisco,  Baltimore,  New 
Orleans,  Portland  and  Falmouth.  These  are  entitled  to  commissions 
on  disbursements  of  money  appropriated  for  the  erection  of  (1)  custom- 
houses, (2)  court  houses,  (3)  post  offices,  and  (4)  marine  hospitals  at  their 
respective  places  of  location.  Under  a  strict  and  literal  construction 
of  section  1765,  even  these  officers,  in  the  cases  stated,  would  not  be 
entitled  to  com|>ensation  by  commissions,  unless  ^Hhe  appropriation 
therefor  explicitly  states  that  it  is  for  such  •  •  •  compensation.'^ 
This  requirement  as  to  the  appropriation  does  not  apply  in  the  cases 
stated,  because  the  right  to  commissions  exists  under  another  section 
(3657)  of  equal  dignity  and  authority;  and,  again,  the  requirement  is 
to  apply  and  have  effect  as  to  other  cases  than  those  provided  for  in 
section  3657.  (See  4  Op.  Att.-Gen.,  248.)  If,  however,  Congress  should 
make  an  appropriation  to  a  person,  by  name,  for  a  particular  service 
not  connected  with  an  office,  and  there  were  nothing  to  show  that  Con- 
gress was  aware  that  it  was  thereby  appropriating  compensation  to  an 
officer  outside  of,  and  additional  to,  his  salary,  a  difterent  question 
would  be  presented.  In  tljat  case,  the  effect  of  section  1765  on  such  an 
appropriation  would  be  the  chief  point  for  consideration.  The  Secre- 
tary of  the  Treasury  may,  under  the  limitation  laid  down  in  section 
3657,  designate  any  person,  or  corponition,  to  disburse  money  appro- 
priated for  the  erection  of  public  buildings.  Collectors  of  customs  at 
the  places  of  location  of  custom-houses,  court-houses,  post  offices,  or 
marine  hospitals  to  be  erected,  are  required,  to  the  exclusion  of  all  others, 
to  act  as  disbursing  agents.  The  authority  of  the  Secretary  of  the 
Treasury  to  ai)point  persons  and  corporations  as  disbursing  agents  is 
recognized  by  section  3654  of  the  Revised  Statutes,  in  limiting  to  one- 
eighth  of  one  per  cent,  the  extra  compensation  which  may  be  alloweil 
or  paid  "to  any  officer,  person,  or  corporation  for  disbursing  moneys 
ai)propriated  to  the  construction  of  any  public  building.''  The  right  to 
appoint "  persons''  other  than  officers  to  disburse  public  money  is  equally 
recognized  by  section  17(J5;  and  it  is  also  implied  in  the  authority  to 
erect  buildings  for  which  appropriations  are  made.  (Eveleth's  case, 
ante,  20;  Geological-Survey  case,  ante,  133;  Swamp-Land  case,  ante,  136.) 
Section  255  of  the  Revised  Statutes  does  not  militate  against  the 
right,  but  rather  recognizes  it.  It  declares  that  "  the  Secretary  of  the 
Treiisury  may  designate  any  officer  •  •  •  to  be  disbursing  agent." 
The  word  "  may  "  is  permissive,  and  is  not  to  be  construed  as  shall.  The 
.purpose  of  the  section  is  to  impose  upon  any  and  every  officer  the  dat>' 
of  making  disbursements,  when   required   by  the  Secretary,  of  the 
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moneys  appropriated  for  the  construction  of  public  buildings  authorized 
by  law  within  the  district  of  such  officer.  It  enlarges  the  authority  of 
tbe  Secretary  as  to  the  appointment  of  disbursing  agents.  Without  the 
authority  given  in  this  section  it  might  well  have  been  doubted  whether 
an  officer  charged  by  law  with  the  performance  of  other  duties  could  be 
required  to  make  disbursements.  The  whole  legislation  on  this  subject 
shows  that  the  word  "may,"  in  this  instance,  was  designed  to  give  a 
discretionary  power.  (Sedgwick,  Stat,  and  Const.  L.,  375;  Cutler  rx. 
Howard,  9  Wis.,  309;  Wheeler  &  Bonner  t?*.  The  City  of  Chicago,  24  111., 
105 ;  Seiple  vs.  Borough  of  Elizabeth,  3  Dutch.,  407 ;  Blake  t?«.  Portsmouth 
and  Concord  K.  R.,  39  K  H.,  435;  Jones  vs.  Harrison,  6  Exch.,  W.  H. 
&  G.,  328;  2  Lowndes,  M.  &  P.,  257;  Latham  et  al.  vs.  Spedding,  17 
Adolph.  &  Ell.,  439;  liex  vs.  The  Mayor,  &c.,  of  Hastings,  1  Dowl. 
&  Ryl.,  148.) 

Such  i>ersons  and  corporations,  when  appointed  as  disbursing  agents 
of  the  money  appropriated  for  the  erection  of  public  buildings,  are 
respectively  entitled  to  such  commissions  for  services  as  maybe  agreed 
on,  not  exceeding  the  limit  of  three-eighths  of  one  per  cent,  fixed  by 
the* act  of  March  3, 1 875,  (18  Stats.,  415.)  Of  course,  persons  in  the  pub- 
lic service,  with  compensation  fixed  by  law  or  regulations,  are  excluded 
fix)m  the  right  to  commissions  by  section  1765  of  the  Revised  Statutes* 
The  provision  of  section  3658  of  the  Revised  Statutes,  that  *' where 
there  is  no  collector  at  the  place  of  location  of  any  public  work  speci- 
fied in  the  preceding  section,  the  Secretary  of  the  Treasury  may  ap- 
point a  disbursing  agent  •  •  •  with  such  compensation  as  he  may 
deem  equitable  and  just,"  was  not  designed  to  authorize  commissions  in 
any  other  than  the  cases  already  stated.  The  act  of  June  12, 1858,  section 
17,  (11  Stats.,  327;  now  section  3657  of  the  Revised  Statutes,)  required 
the  collectors  of  customs  "in  the  several  collection  districts"  to  make 
disbursements  for  custom-houses,  court-houses,  post  offices,  and  marine 
hospitals.  It  contained  db proviso — "That  where  there  is  no  collector  at 
the  place  of  location  of  any  public  work  herein  specified,  the  superinten- 
dent of  suieh  public  work  shall  act  as  disbursing  agent  without  any  ad- 
ditional compensation  therefor."  The  act  of  July  28, 1866  (14  Stats.,  341), 
repealed  this  proviso,  and  substituted  in  lieu  of  it  the  provision  contained 
in  section  3658  of  the  Revised  Statutes.  Under  this  provision,  and 
that  in  section  25bj  the  Secretary  of  the  Treasury  was  and  is  author- 
ized, when  there  is  no  collector  at  the  place  of  location  of  the  building 
to  be  erected,  to  appoint  any  officer  or  other  person  as  disbursing 
agent  of  the  money  appropriated  for  its  construction.  If  there  had  been 
no  otlier  statute  affecting  the  right  to  compensation  for  such  disburse- 
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ment,  oflScers  and  other  persoDS  would  alike  have  been  entitled  to  it. 
Section  3657  recognizes  the  nght  of  the  disbursing  agent  so  appointed 
to  "such  compensation,  not  exceeding  one-quarter  of  one  per  centum," 
as  the  Secretary  of  the  Treasury  "  may  deem  equitable  and  just."  That 
this  section  gives  to  persons  who  are  not  oflScers  a  right  to  such  com- 
pensation is  clear.  Here,  then,  it  has  scope  for  its  operation.  What  is 
its  effect  a«  to  bffieersf  In  mere  words  it  is  broad  enough  to  cover  the 
allowance  of  commissions  to  them.  But  section  1765,  which  was  previous 
law,  ever  since  continued  in  force,  forbids  such  allowance.  In  this  con- 
flict which  provision  shall  prevail  f 

It  is  suflficiently  clear  that  Congress  did  not  intend  oflftcers  to  have 
commissions  in  such  cases.  The  act  of  1858  required  the  superintendent 
of  the  work— ran  offi^^r — to  disburse  the  money  "  without,  any  additional 
compensation  therefor."  Section  3658  substitutes  for  the*  superinten- 
dent "  a  disbursing  agent."  Now,  when  this  disbursing  agent  happens 
to  be  an  officer  of  the  United  States,  the  original  purpose  of  the  act  of 
1858,  and  the  whole  policy  of  section  1765,  require  that  such  officer 
shall,  like  the  superintendent  under  the  old  law,  disburse  the  money 
*'  without  any  additional  comi)ensation  therefor."  Congress  evidently 
had  in  view  the  appointment  of  non-ofldcial  persons  as  disbursing 
agents — not  of  oflScers  of  the  United  States.  The  purpose  was  to  re- 
lieve oflScers  of  the  duty  theretofore  incumbent  on  them,  and  give  au- 
thority to  substitute  other  persons  to  make  the  ne-cessarj-  disburse- 
ments. This  is  a  case,  then,  in  which  the  "general  words"  of  the 
statute  as  to  compensation  "may  be  aptly  restrained  according  to  the 
subject-matter."  (Broom,  Leg.  Max.,  646;  Thorpe  vs.  Thorpe,  1  Ld. 
Raym.,  235,  662.)  They  may  be  properly  qualified,  as  they  are,  by 
section  1765.  (Wood  vs.  Rowcliflfe,  6  Exch.,  407.)  In  the  revision  of 
the  laws  they  are,  as  a  connected  whole,  qualified  by  section  255.  It  is 
now  well  settled  that,  when  the  meaning  of  any  provisions  of  the  Re- 
vised Statutes  is  plain,  no  reference  is  to  be  made  to  the  original  stat- 
utes to  interpret  them  in  a  diflferent  sense.  (United  States  vs.  Bowen, 
100  U.  S.,  508;  United  States  vs.  Hirsch,  100  U.  S.,  35;  Arthur  vs. 
Dodge,  101  U.  S.,  34.) 

Long  before  the  act  of  1858  the  custom  of  appointing  officers  as  dis- 
bursing agents  had  prevailed.  (See  the  acts  of  January  25,  1828 — 4 
Stats.,  246;  March  3,  1839—5  Stats.,  349;  August  26, 1842—5  Stats,, 
533;  June  17,  1844,  section  4 — 5  Stats.,  703.)  The  proviso  in  the  act 
of  March  3, 1869,  (15  Stats.,  301,  306,)  now  section  255  of  the  Revised 
Statutes,  would  seem  to  have  been  unnecessary.  It  is  a  statutory  grant 
of  an  authority,  whose  existence  and  exercise  had  frequently  been 
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recognized  by  Congress,  to  appoint  officers  of  the  United  States  as  dis- 
borsing  agents.  The  act  may  have  made  it  the  duty  of  any  officer 
properly  designated  by  the  Secretary  of  the  Treasury  to  assume  and 
perform  the  trust  of  disbursing  all  moneys  appropriated  for  the  con- 
struction of  public  buildings  authorized  by  law  in  his  district;  and  in 
this  respect  it  may  have  served  a  useful  purpose.  If  officers  so  desig- 
nated be  held  entitled  to  commissions  on  the  disbursements  made  by 
them,  section  1765  of  the  Revised  Statutes  will  have  been  pro  tanto  re- 
pealed ;  and  as  repeals  by  implication  are  discouraged  by  a  well-estab- 
lished and  salutary  rule  of  statutory  construction,  such  a  result  must 
be  avoided,  and  the  prohibition  of  the  section  be  held  to  apply  to  the 
case  of  disbursing  agedts  for  public  buildings. 

Again,  the  rule  applies,  that  where  two  provisions  of  the  same  stat- 
ute or  different  statutes  relate  to  the  same  subject,  "there  will  be  an 
eflfbrt  to  give  one  of  the  acts  some  operation  not  embraced  in  the  other, 
80  that  each  may,  if  possible,  have  some  effect,  and  that  the  legislature 
may  not  appear  to  have  done  a  vain  and  useless  thing.''  (Naz.  Lit. 
and  Ben.  Inst.  vs.  Commonwealth,  14  B.  Monroe,  266;  Movius  vs.  Arthur, 
95  U.  S.,  144;  Arthur  vs.  Lahey,  96  U.  S.,  113;  Homer  vs.  The  Collector, 
1  Wall.,  486;  Reiche  vs.  Smythe,  13  Wall.,  162;  Smythe  vs.  Fiske,  23 
Wall.,  374.)  Section  3658  of  the  Revised  Statutes  serves  the  purpose 
of  authorizing  compensation  for  persons  other  than  officers  of  the  United 
States,  and  it  can  thus  have  effect  without  interfering  with  the  policy 
of  section  1765. 

As  to  the  allowance  in  favor  of  Mr.  Huidekoper  by  the  First  Auditor, 
section  3657  of  the  Revised  Statutes  is  cle^r  and  imperative  in  its 
phraseology:  the  collectors  of  customs  are  ^'required  to  act  as  disburs- 
mg  agents.'^    The  allowance  must  therefore  be  rejected. 

When  a  collector  of  custxims  is  absolutely  "required''  to  perform  a 
given  duty,  no  other  person  can  be  lawfully  required  to  perform  the  same 
duty;  and  it  is  only  "where  there  is  no  collector  at  the  place  of  location 
of  any  public  work  specified  in  the  preceding  section,"  that  the  Secre- 
tary of  the  Treasury  is  authorized  by  section  3658  to  ai)poiut  a  disburs- 
ing agent  for  the  payment  of  the  moneys  appropriated  for  the  construc- 
tion of  any  such  public  work.  Since  this  condition  did  not  exist  in 
Philadelphia,  the  appointment  of  the  postmaster  as  disbursing  agent 
was  unauthorized,  and  he  is  consequently  entitled  to  no  commissions 
on  the  disbursements  made  by  him. 

Treasury  Department, 

First  Comptroller's  Office^  July  5,  1881. 
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The  following  circulars  may  fitly  be  appended  to  the  discussion  in 

the  text : 

Circular  Instructions  relative  to  Public  Moneys  and  Official  Checks  of  United  States  Dis- 
bursing Officers, 
1876.  )  Treasury  Department, 

DEPARTMEST  No.  107.  ^  rrr      1..       4  T^     ^.        ^  *04     iQ^C 

Ind.  Treasury  Div.  No.  26.  )  Washtngtonf  D.  C,  August  24,  1876. 

The  following  sections  of  the  Revised  Statutes  are  published  for  the  information 
and  guidance  of  all  concerned : 

*' Section  3620.  It  shall  be  the  duty  of  every  disbursing  officer  having  any  pnblic 
money  intrusted  to  him  for  disbursement,  to  deposit  the  same  with  the  Treasurer  or 
some  one  of  the  assistant  treasurers  of  the  United  States,  and  to  draw  for  the  same 
only  as  it  may  be  required  for  payments  to  be  made  by  him  in  pursuance  of  law;  and 
all  transfers  from  the  Treasurer  of  the  United  States  to  a  disbursing  officer  shall  be 
by  draft  or  warrant  on  the  Treasury  or  an  assistant  treasurer  of  the  United  States. 
In  places,  however,  where  there  is  no  Treasurer  or  assistant  treasurer,  the  Secre- 
tary of  the  Treasury  may,  when  he  deems  it  essential  to  the  public  interest,  specially 
authorize  in  writing  the  deposit  of  such  public  money  in  any  other  public  depository, 
or,  in  writing,  authorize  the  same  to  bo  kept  in  any  other  manner,  and  under  such 
rules  and  regulations  as  he  may  deem  most  safe  and  effectual  to  facilitate  the  pay- 
ments to  public  creditors." 

**  Section  5488.  Every  disbursing  officer  of  the  United  States  who  deposits  any 
public  money  intrusted  to  him  in  any  place  or  in  any  manner,  except  as  authorized 
by  law,  or  converts  to  his  own  use  iu  any  way  whatever,  or  loans  with  or  without 
interest,  or  for  any  purpose  not  prescribed  by  law  withdraws  from  the  Treasurer  or 
any  assistant  treasurer,  or  any  authorized  depository,  or  for  any  purpose  not  pre- 
scribed by  law  transfers  or  applies  any  portion  of  the  public  money  intru8te<l  to  him, 
is,  in  every  such  act,  deemed  guilty  of  an  embezzlement  of  the  money  so  deposited, 
converted,  loaned,  withdrawn,  transferred,  or  applied;  and  shall  be  punished  by 
imprisonment  with  hard  labor  for  a  term  not  less  than  one  year  nor  more  than  ten 
years,  or  by  a  tine  of  not  more  than  the  amount  embezzled  or  less  than  one  thousand 
dollars,  or  by  both  such  tine  and  imprisonment." 

In  accordance  with  the  provisions  of  the  above  sections,  any  public  money  ad- 
vanced to  disbursing  officers  of  the  United  States  must  be  deposited  immediately  to 
their  respective  creilits,  with  either  the  United  States  Treasurer,  some  assistant 
treasurer,  or  designated  depositary,  other  than  a  national-bank  depositary,  nearest 
or  most  convenient,  or,  by  special  direction  of  the  Secretary  of  the  Treasury,  with  a 
national-bank  depositary,  except  — 

(1.)  Any  disbursin*^  officer  of  the  War  Department,  specially  authorized  by  the 
Secretary  of  War,  wlieu  stationed  on  the  extreme  frontitr  or  at  places  far  remote 
from  such  depositaries,  may  keep,  at  his  own  risk,  such  moneys  as  may  be  intrusted 
to  him  for  disbursement. 

(2. )  Any  officer  receiving  money  remitted  to  him  upon  specific  estimaftiBS,  may  dis- 
burse it  accordingly,  without  waiting  t-o  place  it  in  a  depository,  provided  the  pay- 
ments are  due,  and  he  prefers  this  method  to  that  of  drawing  checks. 

Any  check  drawn  by  a  disbursing  officer  upon  moneys  thus  deposited,  must  be  in 
favor  of  the  party,  by  name,  to  whom  the  payment  is  to  be  made,  and  payable  to 
"order"  or  "bearer,*^  with  these  exceptions: 

(I.)  To  make  payments  of  individual  pensions,  checks  for  which  must  be  made 
payable  to  **  order,"  (2)  to  make  payments  of  amounts  not  exceeding  twenty  dollars, 
<3)  to  make  payments  at  a  distance  from  a  depositary,  and  (4)  to  make  payments  of 
fixed  salaries  due  at  a  certain  period;  iu  either  of  which  cases,  except  the  first,  any 
disbursing  officer  may  draw  his  check  in  favor  of  himself  or  bearer  for  such  amount 
as  may  be  necessary  for  such  payment,  but  in  the  last-named  case  the  check  most 
be  drawn  not  more  than  two  days  before  the  salaries  become  due. 

Any  disbursing  officer  or  agent  drawing  checks  on  moneys  deposited  to  hij  official 
credit,  must  state  on  the  face  or  back  of  each  check  the  object  or  purpose  to  which 
the  avails  are  to  be  applied,  except  upon  checks  issued  in  payment  of  individual  pen- 
sions, the  special  form  of  such  checks  indicating  sufficiently  the  character  of  the 
disbursement. 

Such  statement  may  be  made  in  brief  form,  but  must  clearly  indicate  the  object  of 
the  expenditure,  as,  for  instance,  **pay,"  "pay-roll,"  or  "payment  of  troops,"  adding 
the  fort  or  station;  "purchase  of  subsistence"  or  other  supplies :  " on  contract  for 
construction,"  mentioning  the  fortification  or  other  public  work  for  which  the  pay- 
ment is  made;  ** payments  under  S20;"  "  to  pay  foreign  pensions,"  dec. 

Checks  will  not  be  returned  to  the  drawer  after  their  payment,  but  the  depositary 
with  whom  the  account  is  kept  shall  furnish  the  officer  with  a  monthly  statement  oif 
his  deposit  account. 
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No  allownnce  \rill  be  made  to  any  disbursing  oflBcer  for  expenses  cbarged  for  col- 
lecting money  on  checks. 

In  case  of  the  death,  resignation,  or  removal  of  any  disbursing  officer,  checks  pre- 
viously drawn  by  him  will  be  paid  from  the  funds  to  bis  credit,  unless  such  checks 
have  been  drawn  more  than  four  months  before  their  presentation,  or  reasons  exist  for 
suspecting  fraud. 

Kvery  disbursing  officer  when  opening  bis  first  account,  before  issuing  any  checks, 
will  furnish  the  depositary  on  whom  the  checks  are  drawn  with  his  official  signature, 
duly  verified  by  some  officer  whose  signature  is  known  to  the  depositary. 

For  every  deposit  made  by  a  disbursing  officer,  to  his  official  credit,  a  receipt  in 
form  as  below  shall  be  given,  setting  forth,  besides  its  serial  number  and  the  place 
and  date  of  issue,  the  character  of  tne  funds,  t.  e,,  whether  coin  or  currency;  and  if 
th«  credit  is  made  by  a  disbursing  officer's  check  transferring  funds  to  another  dis- 
bursing officer,  the  essential  items  of  the  check  shall  be  enumerated ;  if  by  a  Treasury 
draft  like  items  shall  be  given,  including  the  warrant  number;  the  title  of  each 
oOicer  shall  be  expressed,  and  the  title  of  the  disbursing  account  shall  also  show  for 
what  branch  of  the  public  service  the  account  is  kept,  as  it  is  essential  for  the  proper 
trnnsaction  of  departmental  business  that  account*  of  moneys  advanced  from  difter- 
ent  bureaus  to  a  disbursing  officer  serving  in  two  or  more  distinct  capacities,  l>e  kept 
SHparaf  e  and  distinct  from  each  other,  and  be  so  reported  to  the  Department  both  by 
the  officer  and  the  depositary— the  receipt  to  be  retained  by  the  officer  in  whose 
favor  it  is  issued : 

No. .  Office  of  the  U.  S.  (Assistant  Treasurer  or  Depositary^) 

, ,  18-. 

Received  of , nnr  dollars,  consisting  of ,  to  be  placed  to  his 

credit  as ,  and  subject  only  to  his  check  in  that  official  capacity. 

I .  ,  U.  S.  {Assistant  Treasurer  or  Depositary.) 

These  regulations  are  intended  to  supersede  those  of  January  2,  1872. 

CHAS.  F.  CONANT, 
X  Acting  Secretary, 

Circular  Instructions  to  Public  Ojffioers  appointed  to  Disburse  Moneys  appropriated  for 
Construction  of  Public  Buildings. 

1978.  )  Treasury  Department, 

IhePARTMRNT  NO.  29.  >  ,„     ,  .  ^       ' 

Sapervisiii);  Architect's  Office. )  Washington^  D.  C,  March  25,  1878. 

I.  Funds  required  for  the  prosecution  of  work  will  be  advanced  upon  the  estimates 
of  the  superintendent  in  charge,  which  estimates  are  required  to  be  placed  in  the 
hands  of  the  disbursing  a^ent  on  or  before  the  first  day  of  the  month  for  which  made, 
for  record  and  transmission  to  this  Department.  Upon  this  paper  the  disbursing 
agents  will  note  in  the  marginal  blank  prepared  for  that  purpose  the  total  amount 
of  funds  received,  the  amount  paid  for  site,  the  amount  paid  on  superintendent's 
certificates,  the  amount  of  repayments  to  the  Treasury,  the  amount  retained  as  com- 
missions on  disbursements,  and  the  balance  in  hand. 

II.  Moneys  advanced  to  the  disbursing  agent  will  be  paid  out  only  upon  vouchers 
properly  certified  by  the  superintendent,  except  in  the  case  of  disbursing  agents' 
commissions,  unless  otherwise  specially  instructed  by  the  Secretary  of  the  Treasury. 
Disbursing  agents  are  accountable  under  their  bonds  for  the  safe  custody  and  pro^H-r 
disbursement  of  the  moneys  advanced  to  them.  (In  no  case  will  funds  be  phieed  in 
the  hands  of  a  supexintendent  for  disbursement.) 

III.  Should  there  be  any  amounts  unpaid  on  any  pay-roll  when  the  monthly  ac- 
counts are  ready  for  transmission  to  the  Department,  the  names  of  the  employes  Xo 
whom  such  amounts  are  due,  with  the  length  of  service,  the  dates  between  which 
rendered,  the  rates  per  day  and  the  amounts  due,  will  be  transferred  to  the  non-pay- 
ment roll,  (Form  4,)  and  they  will  accompany  each  monthly  account  in  this  manner 
until  paid. 

IV.  Vouchers  are  prepared  in  favor  of  the  person,  firm,  or  corporation  with  whom 
the  obligation  has  been  contracted ;  the  receipt  for  the  amount  must  strictly  corre- 
spond therewith,  and  be  made  by  the  person,  or  one  of  the  persons,  to  whom  the  money 
is  due.  In  case  payment  is  directed  to  be  made  to  an  attorney,  a  duly  executed  power 
of  attorney,  or  properly  attested  copy,  must  be  furnished,  to  accompany  the  voucher 
which  it  covers  when  the  accounts  are  rendered.  As  powers  of  attorney  are  strictly 
construed,  they  should  be  so  explicit  in  terms  as  to  leave  no  room  for  doubt  as  to  the 
extent  of  authority  intended  by  the  principal  to  be  delegated.  When  the  public 
creditor  is  a  corporate  body  supplying  materials  or  services  under  contract,  the  first 
voucher  should  be  accompaniea  by  a  properly  authenticated  copy,  under  seal,  of  the 
vote  or  order  of  the  corptiration  authorizing  the  person  signing  to  so  make  the  cor- 
porate signature  and  receive  the  money.    Subsequent  vouchers  under  the  same  oon- 
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tract  will  bear  upon  their  face  a  reference  to  this  authority  already  furnished.  When 
the  payee  is  unable  to  write,  he  will  make  his  signature  by  mark,  and  such  signature 
must  be  properly  attested. 

V.  Payment  will  not  be  made  to  heirs,  executors,  administrators,  receivers,  an- 
sif^iees,  or  other  successors,  or  le^al  representatives,  (except  in  the  case  of  attorneys 
referred  to  in  the  preceding  section,)  until  the  account  has  been  passed  upon  by  th<' 
proper  accounting  othcers  of  the  Treasury.  To  enable  these  officers  to  acquire  a  fall 
understanding  ot  the  subject,  and  to  take  such  action  as  the  laws  and  regulations 
prescribe  in  such  cases,  the  account,  covered  by  full  letter  of  explanation,  must  l)e 
sent  to  this  Department  accompanied  by  the  original  letters  of  administration  (if  any 
are  issued)  or  properly  authenticated  order  of  the  court,  as  the  case  may  be,  when, 
after  consideration,  instructions  as  to  payment  will  be  given. 

VI.  The  disbursing  agent  should  attend  personally,  wherever  practicable,  to  the 
paying  out  of  all  moneys ;  and  receipts  to  the  pay-rolls  as  well  as  other  vouchers. 
except  in  the  case  of  non-resident  creditors,  should  be  made  in  his  presence,  or  in  that 
of  some  trusty  person  whom  he  may  deputize  for  that  purpose.  Immediate  payment 
should  be  made  to  all  mechanics  and  laborers  at  the  time  of  signing  the  rolls. 

VII.  In  order  to  facilitate  the  examination  of  disbursing  agents^  accounts  when- 
ever such  examination  may  be  directed,  as  well  as  to  enable  them  to  keep  their  records 
in  a  proper  manner,  each  voucher  should  be  paid  by  a  single  check,  the  stub  of  which 
check  should  be  identified  with  the  voucher  by  memorandum  of  the  voucher  numl»er. 
An  entire  pay-roll  will  be  regarded  as  one  voucher,  the  amount  of  which  will  be 
drawn  by  one  check,  and  the  money  paid  direct  to  the  emj)loy<!^s.  As  the  superiu- 
tendent's  office  is  located  immediately  at  the  work,  and  as  he  is  required  to  he  present 
during  all  the  working-hours  of  the  day,  much  time  will  be  saved,  and  ideutltication 
of  the  men  facilitated,  if  the  rolls  are  paid  at  his  office;  and,  for  these  reasons,  this 
class  of  disbursements  is  directed  to  be  made  at  that  place. 

VIII.  The  disbursing  agent  will  not  regard  processes  of  attachment  against  public 
funds,  nor  under  any  circumstances  pay  into  the  hands  of  a  creditor  of  an  employe  in 
the  public  service  any  moneys  duo  such  employ 6  except  upon  a  duly  executed  power 
of  attorney. 

IX.  Before  making  payment  of  any  voucher,  the  disbursing  agent  should  give  it 
careful  scrutiny  to  see  that  it  is  in  proper  form,  that  its  computations  are  correct, 
that  the  expenditures  are  incurred  under  proper  authority,  that  the  prices  are  charg»»<l 
in  accordance  with  contract  rates ;  and  when  any  fact  comes  to  the  knowledge  of  the 
disbursing  agent  tending  to  show  that  the  services  or  supplies  charged  for  have  not 
been  actually  rendered  or  delivered,  or  are  not  at  fair  or  contract  prices,  or  that  the 
expenditure  is  extravagant  or  unauthorized,  it  will  be  his  duty,  notwithstanding  the 
voucher  therefor  may  boar  the  certificate  of  the  superintendent,  to  withhold  payment 
and  report  the  case  to  the  Department  for  instructions.  Vouchers  will  bear  no  credits 
by  way  of  return  or  sale  of  public  property  of  any  kind ;  such  property,  when  dis- 
posed of,  must  be  sold  for  cash,  and  the  proceeds  deposited  according  to  law. 

X.  By  section  362*^,  Revised  Statutes,  it  is  made  the  duty  of  all  disbursing  officers 
to  transmit  their  accounts  **  to  the  bureau  to  which  they  pertain  within  ten  day» 
after  the  expiration  of  each  successive  month. ''  It  is  desirable  in  the  ca^^e  of  accounts 
for  construction  or  repairs  of  public  buildings  that  the  accounts  therefor,  with  the 
vouchers  necessary  to  their  correct  and  prompt  settlement,  be  received  at  tliis  De- 
partment at  a  date  prior  to  that  provided  by  the  statute.  Disbursing  agents  will 
therefore,  wherever  practicable,  close  their  accounts  for  any  month  on  the  first  day 
of  the  succeeding  month,  and  forward  such  accounts  on  the  evening  of  the  same  day 
to  the  Secretary  of  the  Treasury. 

XI.  The  monthly  accounts  comprise  the  following-named  papers :  One  set  of  the 
vouchers  (Forms  2  and  3)  paid  during  the  month,  one  abstract  (Form  5)  of  such 
vouchers,  and  one  account  current  (Form  6) — which  will  be  sent  to  this  Department 
as  herein  directed.  Duplicates  of  the  vouchers  paid  will  be  retained  by  the  disbun*- 
ing  agent,  his  copies  of  abstracts  and  accounts  current  being  kept  in  books  to  be  fur- 
nished for  that  puri)ose  by  the  Department.  One  abstract  and  one  account  current, 
each  month,  will  be  given  to  the  super intendcBt  for  the  files  of  his  office. 

XII.  All  coraiuuuications  from  tins  Department  to  the  disbursing  agent  should  l>e 
acknowledged  on  the  day  of  receipt  if  practicable.  All  official  communications  from 
him  will  be  addressed  to  the  Secretary  of  the  Treasury,  and  all  documents  trans- 
mitted will  be  so  indorsed  as  to  show  at  a  glance  their  purport.  If  there  be  more 
than  one,  the  enclosures  should  be  enumerated  in  the  letter  of  transmission. 

XIII.  The  attention  of  disbursing  agents  is  specially  directed  to  the  following- 
named  sections  of  the  Revised  Statutes  of  the  United  States:  3618,  3620,  3(^1,  '^l&^, 
3623,  3624,  3633,  3733, 5488,  5491, 5496,  and  5503,  and  to  Department  Circular,  No.  W, 
August  24,  1876. 

JOHN  SHERMAN, 
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m  THE  MATTER  OF  PAYING  THE  SALAEIES,  FEES,  AND 
COMMISSIONS  OF  REGISTEES  AND  RECEIVERS  OF  LAND 
OFHCES  OUT  OF  THE  PROCEEDS  OF  SALES  OF  INDIAN 
LANDS -INDIAN-LAND  CASE. 


1.  The  Osage  treaty  of  January  21, 1867,  (14  Stats.,  687,)  provides  for  the  survey  and 

sale  of  Osage  lands,  the  proceeds  of  which,  **  after  reimbursing  the  United  States 
the  cost  of  said  survey  and  sale,"  are  to  be  paid  into  the  Treasury  to  the  credit 
of  the  Indian  **  civilization  fund." 

2.  No  authority  has  been  given  in  the  treaty,  or  by  statute,  for  the  application  of 

any  of  the  proceeds  of  sale  in  payment  of  salaries,  fees,  commissions,  or  expenses 
incurred  in  the  survey  and  sale  of  the  ceded  lands. 

3.  So  much  of  the  proceeds  of  each  sale  as  may  be  necessary  to  reimburse  the  United 

States  is  money  received  **  for  the  use  of  the  United  States,"  within  the  meaning 
of  section  3617  of  the  Revised  Statutes;  and  by  the  express  requirement  of  this 
section  such  money  must  "  be  paid  by  the  oflScer*  *  •  *  receiving  the  same 
into  the  Treasury  "  of  the  United  States  "  without  any  abatement  or  deduction 
on  account  of  salary,  fees,  costs,  charges,  expenses,  or  claim  of  any  description 
whatever." 

4.  No  part  of  the  proceeds  of  the  sale  of  the  Osage  trust  and  diminished  reserve  lands 

can,  therefore,  be  transferred  to  the  credit  of  the  disbursing  agent  for  supplying* 
the  deficiency  in  the  appropriation  for  salaries,  fees,  and  commissions  of  regis- 
ters  or  receivers. 

June  14,  1881,  the  Acting  Commissioner  of  the  General  Land  Office 
addressed  to  the  First  Comptroller  a  letter,  as  follows: 

SiE:  Owing  to  a  deficiency  in  the  appropriation  for  salaries,  fees, 
and  commissions  of  registers  and  receivers  for  the  current  fiscal  year, 
the  Honorable  Secretary  of  the  Interior  has  directed  that  a  pro  rata 
distribution  be  made  of  the  unexpended  balance  of  the  appropriation, 
based  upon  the  receipts  of  the  various  offices  for  the  quarter  ending 
March  31,  1881. 

In  compliance  with  said  instructions,  advances  have  been  made  to 
receivers  acting  as  disbursing  agents,  of  forty  per  centum  of  the  amounts 
estimated  by  them  as  necessary  to  pay  the  salaries  and  such  fees  and 
commissions  of  themselves  and  registers  as  may  be  earned  by  them 
during  the  current  quarter. 

The  office  at  Independence,  Kansas,  is  a  maximum  office,  and  an  ad- 
vance of  $600  was  made  to  the  receiver,  being  forty  per  centum  of  his 
estimate  of  $1,500. 

In  addition  to  the  public  lands  disposed  of  in  this  district,  are  in- 
cluded Osage  trust  and  diminished  reserve  lands ;  and  the  receiver  has, 
under  date  of  May  30,  1881,  (copy  enclosed,)  requested  that  he  be  per- 
mitted to  transfer  to  his  account  as  disbursing  agent  the  sum  of  $900 
from  the  proceeds  of  the  sale  of  said  Indian  lands,  with  a  view  to  sup- 
plying the  deficiency  in  the  salaries,  fees,  and  commissions  of  himself 
and  the  register. 

H.  Ex.  Doc.  219 ^24 
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He  bases  his  application  upon  a  letter  from  this  office  dated  April 
28, 1878,  (copy  berewith,)  wberein  permission  was  given  bim  to  trans- 
fer from  tbe  proceeds  of  sales  of  Osage  and  Cberokee  Indian  lands,  to 
his  account  as  disbursing  agent,  tbe  respective  sums  of  $949.11  and 
$336.82,  which  were  accounted  for,  per  accounts  accompanying  General 
Land-Office  reports  Nos.  26,232  and  26,255,  as  having  been  used  in  the 
payment  of  salaries,  fees,  and  commissions. 

Section  3617  provides  that  tbe  gross  amount  of  moneys  received  from 
whatever  source  for  the  use  of  the  United  States,  except  as  otherwise 
provided  in  section  3618,  shall  be  paid  into  the  Treasury  without  any 
abatement  or  deduction  on  account  of  salary,  fees,  costs,  charges,  ex- 
penses, or  claim  of  any  description  whatever.  The  only  exception  is, 
that  relating  to  the  revenues  of  the  Post-Office  Department. 

Section  5  of  the  act  of  May  28,  1880,  (Pub.  Laws,  page  143,  chapter 
107,)  provides  that  in  the  disposal  of  the  Osage  trust  and  diminished 
reserved  lands,  the  register  and  receiver  shall  be  allowed  the  same  fees 
and  conmiissions  as  are  allowed  in  the  disposal  of  public  lands,  and  the 
net  proceeds  of  the  sales  of  said  lauds,  alter  deducting  the  expenses  of 
such  sales,  shall  be  deposited,  &c. 

All  clerks  in  local  land  offices  employed  upon  work  connected  with 
the  disposal  of  Indian  lands  are  paid  from  tlie  proceeds  of  the  sale  of 
said  lands,  and  it  has  been  the  custom  heretofore  where  a  deficiency 
existed  in  salaries,  fees,  and  commissions,  to  supply  it  from  the  pro- 
ceeds of  the  sales  of  Indian  lands  in  districts  where  such  lands  are  sit- 
uated. 

As  there  seemjj  to  be  no  authoritative  decision  from  your  office  rela- 
tive to  this  and  the  proceeds  of  sales  of  other  Indian  lands,  I  have  the 
honor  to  submit  the  question  for  your  decision,  with  the  request  that 
it  be  made  at  as  early  a  date  as  practicable.  • 

Very  respectfully, 

C.  W.  HOLCOMB, 

Acting  Commissioner. 


Opinion  by  William  Lawrence,  First  Comptroller: 

There  are  many  treaties  with  Indian  nations  and  tribes  which  provide 
for  the  sale  of  lands  formerly  in  their  occupancy,  and  for  the  payment 
or  investment  of  the  net  proceeds  of  sale,  after  paying  the  expenses  of 
survey  and  sale. 

The  act  of  May  28, 1880,  which  provides  for  the  disposal  and  sale  of 

Osage  trust  and  diminished  reserve  lands,  enacts : 

"That  the  register  and  the  rex^eiver  shall  be  allowed  the  same  fees 
and  commissions  as  are  allowed  by  law  for  the  disposal  of  the  public 
lauds,  and  the  net  proceeds  of  the  sales  and  disposals,  after  deducting 
the  expensss  of  such  disposals,  shall  be  deposited  to  the  credit  of  the 
proper  Indian  fund,  as  provided  by  existing  laws;  and  the  Sc^cretary 
of  the  Interior  shall  make  all  rules  and  regulations  necessary  to  carry 
into  effect  the  provisions  of  this  act.''    (21  Stats.,  144,  sec.  5.) 

This  act  is  in  aid  of  sundry  prior  acts,  viz  :  Acts  of  July  20, 1868,  (15 

Stats.,  119,)  July  15, 1870,  (16  Stats.,  362,)  May  9, 1872,  (17  State.,  90,) 

and  June  23,  1874,  (18  Stats.,  283.) 
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These  acts  were  passed  iu  order  to  execute  the  Osage  treaty  pro- 
claimed January  21, 1867,  (14  Stats.,  687,)  which  provided  for  the  sur- 
vey and  sale  of  lands  ceded  "  under  the  direction  of  the  Secretary  of 
the  Interior ;"  and  directed  that  "  after  reimbursing  the  United  States 
the  cost  of  said  survey  and  sale  •  •  •  the  remaining  proceeds  of 
sales  shall  be  placed  in  the  Treasury  of  the  United  States  to  the  credit 
of  the 'civilization  fund,'    •    •    *.^ 

The  acts  of  March  3,  1849,  (9  Stats.,  398,)  and  of  September  28,  1850, 
<9  Stats.,  607,)  as  carried  into  the  Kevised  Statutes,  section  3617,  pro- 
vide that  "  The  gross  amount  of  all  moneys  received  from  whatever 
source  for  the  ttse  of  the  United  States^  except  as  otherwise  provided  in 
the  next  section,  shall  be  paid  by  the  officer  or  agent  receiving  the 
same  into  tJie  Treasury  at  as  early  a  day  as  practicable,  without  any 
abatement  or  deduction  on  account  of  salary,  fees,  costs,  charges,  ex- 
penses, or  claim  of  any  description  whatever.  But  nothing  herein 
shall  affect  any  provision  relating  to  the  revenues  of  the  Post-Office 
Department."  The  salary,  fees,  and  commissions  of  registers  and  re- 
ceivers are  prescribed  by  statute.  (Rev.  Stats.,  2237,  2238,  2239,  2240, 
2241.)  Congress  has  uniformly  made  appropriations  for  the  payment 
of  their  salaries,  fees,  and  commissions;  and  without  such  appropria- 
tions no  compensation  could,  consistently  with  the  provision  of  section 
3617,  be  paid  to  these  officers.  When  Congress  intended  that  ^'  fees" 
should  be  used  in  paying  compensation  of  officers,  it  expressly  pro- 
vided for  such  use  by  an  appropriation.  (Rev.  Stats.,  3087.)  The  fifth 
section  of  the  act  of  May  28,  1880,  above  quoted,  provides  that  the 
register  and  receiver  shall  be  allowed  the  same  fees  and  commissions 
for  the  sale  and  disposal  of  Osage  trust  and  diminished  reserve  lauds 
as  are  allowed  by  law  for  the  disposal  of  the  public  lands. 

This  section  makes  no  appropriation;  it  merely  fixes  a  right  to  "fees 
and  commissions"  as  compensation  for  services  to  be  rendered  in  rela- 
tion to  the  disposal  of  lands  which  were  not  "  public  lands.''  No  money 
can  he  paid  from  the  Treasury,  or  from  the  proceeds  of  the  sales  of 
such  Indian  lands,  by  force  of  this  act. 

It  is  unnecessary  to  inquire  whether  the  treaty-making  power  is  ca- 
pable of  authorizing  a  sale  of  such  lands  a,nd  also  of  directing  the  appro- 
priation of  part  of  the  proceeds  in  payment  of  "fees  and  commissions." 
(See  Holden  vs.  Joy,  17  Wall.,  223;  Cherokee  Tobacco,  11  Wall.,  616; 
Ttimer  vs.  American  Baptist  Missionary  Union,  5  McLean,  344;  Hum- 
phreys vs.  United  States,  Dev.  Ct.  Cls.,  204;  Kendall  vs.  United  States, 
1  TJott  &  H.,  261;  Gray  vs.  Clinton  Bridge  Co.,  16  American  Law  Eeg., 
149 ;  Taylor  vs.  Morton,  2  Curt.  C.  C,  454;  Wood  vs.  M.  K.  &  T.  Kail- 
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way  Co.,  11  Kansas,  323;  "  Lawrence's  Arguments"  in  Law  Library  of 
Congress.) 

The  treaty  with  the  Osages  has  not  in  specific  terms  made  such  ap- 
propriation, though  in  effect  it  does  stipulate  or  contract  that  such  an 
appropriation  may  be  made  by  Congress.  It  is  not  in  the  form  of  an 
appropriation  act. 

The  treaty  is,  in  respect  to  the  matter  now  being  considered,  a  con- 
tract requiring  legislation  to  carry  it  into  effect.  For  example,  it  fixes 
a  right  of  the  United  States  to  be  reimbursed^  but  gives  no  authority  to 
any  officer  to  apply  to  that  purpose  any  money  accruing  from  the  sales 
of  the  land.  The  treaty  and  the  act  of  May  28,  1880,  both  require 
the  net  proceeds  of  sales  to  be  paid  into  the  Treasury  to  the  credit  of 
the  Indian  civilization  fund.  No  express  declaration  is  made  in  either 
the  treaty  or  the  act  as  to  what  shall  be  done  with  the  portion  of  the 
proceeds  of  sales  which  is  applicable  to  the  reimbursement  of  the  United 
States  for  tJie  cost  of  survey  and  sale.  The  disposition  of  this  portion  of 
the  proceeds  is,  however,  provided  for  by  section  3617  of  the  Revised 
Statutes,  which,  with  one  exception  not  now  material,  directs  the  pay- 
ment into  the  Treasury  of  "  the  gross  amount  of  all  moneys  received 
from  whatever  source  for  the  use  of  the  United  States.''  This  i>ortion 
is  received  "  for  the  use  of  the  United  States,"  to  reimburse  it  the 
expenses  of  survey  and  sale.  The  entire  proceeds  of  sale  must  there- 
fore be  paid  by  the  proper  receiver  into  the  Treasury. 

The  provision  for  reimbursement  implies  that  Congress  is  to  advance 
the  requisite  amount  of  money  to  defray  the  expenses  of  survey  and  sale, 
and  that  an  equal  sum  is  to  be  repaid  to  the  Treasury.  If  the  proceeds 
of  sale  may  be  directly  applied  in  payment  of  the  expenses  of  sale,  there 
can,  pro  tantOy  be  no  reimbursement.  It  was  not  contemplated,  when 
the  treaty  was  made,  that  the  proceeds  of  sale  could  be  used  to  pay  ex- 
penses of  survey  and  sale;  or  that  such  proceeds  could,  so  far  as  expenses 
incident  to  survey  and  sale  of  laud  are  concerned,  be  used  for  any  otlier 
purpose  than  that  of  reimbursing  the  Government  after  it  had  made 
advances  therefor.  The  treaty  should  not  be  construed  as  authorizing 
the  use  of  the  money  in  paying  salaries  or  other  official  compensiition 
without  an  appropriation  by  Congress,  if  it^  words  will  fairly  a<lmit  of 
a  different  construction;  because  the  treaty,  if  held  to  give  such  au- 
thority, would,  pro  tanto  and  by  implication,  repeal  section  3617  of  the 
Revised  Statutes,  the  policy  of  which  should  not  be  thwarted  or  invaded. 
It  would,  if  so  held,  be  contrary  to  the  spirit  and  purpose  of  that  pro- 
vision of  the  Constitution  which  says  that  *'  No  money  shall  be  drawn 
from  the  Treasury,  but  in  consequence  of  appropriations  made  by  law." 
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The  reimbursement  proceeds  of  sales  ai<e  not  to  be  paid  to  the  credit 
of  any  particular  appropriation,  because  they  have  not  been  so  appro- 
priated by  Congress. 

The  proper  amount  to  be  reimbursed  is  to  be  ascertained  from  the 
accounts  in  which  the  expenses  are  allowed.  That  amount  is  then  to 
be  covered  into  the  Treasury  as  miscellaneous  receipts  applicable  to  the 
reimbursement  of  the  United  States  for  expenses  of  survey  and  sale. 

The  phrase, "  for  the  use  of  the  United  States,"  in  section  3617  of  the 
Revised  Statutes,  is  to  be  liberally  construed  as  including  all  money 
subject  to  the  control  of  Congress. 

In  confirmation  of  the  foregoing  views  as  to  the  necessity  of  an 
appropriation,  it  might  be  added  that  Congress  seems  to  have  regarded 
"  fees"  accruing  under  the  customs  laws  as  payable  into  the  Treasury, 
and  as  requiring  an  appropriation  to  authorize  their  use  in  paying  com- 
pensation of  officers.  Thus,  section  3687  of  the  Eevised  Statutes 
makes  a  permanent  annual  appropriation  of  a  fixed  sum,  ^'  in  addition 
to  such  sums  as  may  be  received  from  fines,  penalties,  and  forfeitures 
connected  with  the  customs,  and  from  fees  paid  into  the  Treasury  by 
customs  officers,  and  from  storage,  cartage,  drayage.  labor,  and 
services." 

The  Commissioner  of  the  General  Land  Office  is  advised  that  no  part 
of  the  proceeds  of  the  sale  of  the  Osage  trust  and  diminished  reserve 
lands  can  be  transferred  to  the  credit  of  the  disbursing  agent  for 
supplying  the  deficiency  in  the  appropriation  for  salaries,  fees,  and 
commissions  of  registers  or  receivers. 

Treasury  Department, 

First  Comptroller's  Office,  July  6,  1881. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  DONEE  OF  A  POWER 
OF  ATTORNEY  FOR  SALE  AND  ASSIGNMENT  OF  GOVERN- 
MENT BOND  WHICH  IS  "CALLED"  FOR  REDEMPTION  TO 
HAVE  TREASURY  DRAFT  IN  PAYMENT  THEREOF  ISSUED 
IN  HIS  OWN  NAME-MOODIE'S  CASE. 


1.  A  power  of  attorney  authorizing  an  agent  to  "  sell  and  assign  "a  Government 

bond  "  called  "  for  redemption,  gives  authority  to  the  agent  to  assign  such  bond 
for  redemption  to  the  Secretary  of  the  Treasury,  and  to  receive  in  payment 
thereof  a  draft  drawn  by  the  Treasurer  of  the  United  States  to  the  agent  by 
name,  which  draft  the  agent  can  indorse  for  collection  or  payment. 

2.  A  power  of  attorney  conveys  authority  to  do  whatever  is  necessary  and  nsual,  in 

order  to  secure  the  objects  for  which  it  may  reasonably  be  supposed  to  have 
been  given. 

3.  The  proper  construction  to  be  given  to  a  power  of  attorney  is  that  which  will 

render  it  practicable  to  carry  out  the  intention  of  the  maker. 

Edw.  R.  Moodie,  of  Eugland,  is  the  owner  of  United  States  regis- 
tered bond  No.  11834,  of  the  acts  of  July  17  and  August  5,  1861,  for 
$5,000,  with  interest  at  6  per  cent.,  payable  semi-annually,  and  re- 
deemable after  the  30th  of  June,  1881;  which  bond,  with  others  of  its 
class,  is  called  for  payment.  Moodie  executed  a  power  of  attorney  as 
follows: 

"Know  all  men  by  these  presents,  that  I,  Edwin  R.  Moodie,  of  Rock 
Ferry,  Birkenhead,  England,  do  hereby  appoint  Blake  Bros.  &  Co.,  of 
New  York,  N.  Y.,  my  attorney  to  sell  and  assign  any  and  all  United 
States  stock  now  standing  or  which  may  hereafter  stand,  in  my  name 
on  the  books  of  the  Treasury  Department,  granting  to  said  attorney 
power  to  appoint  one  or  more  substitutes  for  the  purpose  herein  ex- 
pressed, hereby  ratifying  and  confirming  all  that  may  be  lawfully  done 
by  virtue  hereof. 

'<  Witness  my  hand  and  seal,  this  28th  day  of  December,  1880. 

"E.R.  MOODIE.     [SEAL.]" 

This  is  duly  authenticated. 

Under  this  power,  an  assignment  was  made  in  the  usual  form,  as 
follows: 

"  For  value  received,  I  assign  unto  Secretary  of  Treasury  for  re- 
demption the  within  certificates  of  United  States  stock  issued  by  the 
Treasury  Department,  and  hereby  authorize  the  Register  o^the  Treas- 
ury to  transfer  said  stock  on  the  books  of  the  Department. 

EDWIN  R.  MOODIE, 
"By  Blake  Bros.  &  Co.,  Attorneys.^ 

This  is  duly  authenticated. 

The  question  is  submitted  to  the  First  Comptroller  whether  a  draft 
in  payment  of  the  bond  should  issue  in  the  name  of  the  attorneys* 
Blake  Bros.  &  Co.,  or  in  that  of  the  owner,  Mr.  Moodie. 
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Opinion  by  William  Lawrence,  First  Comptroller: 

The  Treasurer  of  the  United  States  generally  makes  payment  of 
bonds  by  his  draft,  either  on  himself  or  an  assistant  treasurer  of  the 
United  States.  (Eev.  Stats.,  3593,  3644.)  If  the  draft  in  this  case  be 
issued  payable  to  Moodie,  it  will  be  necessary  to  send  it  to  him  in  Eng- 
land for  his  indorsement.    This  will  work  delay  and  inconvenience. 

The  question  now  presented  for  consideration  is:  What  is  the  effect 
or  extent  of  the  power  of  attorney? 

The  power  appoints  Blake  Brothers  &  Co.  as  attorneys  "to  sell  and 
assign^  the  bond.  This  is  the  usual  form  for  securing  such  payment, 
in  order  to  which  the  bonds  are  assigned  for  redemption  to  the  Sec- 
retary of  the  Treasury. 

Story  says  that  a  power  of  attorney  is  always  to  be  "construed  to 
include  all  the  necessary  and  usual  means  of  executing  it  with  effect, 
unless  a  different  purpose  be  clearly  expressed."  (Agency,  sec.  58.) 
Perhaps  this  does  not  quite  fully  express  the  correct  idea  as  applicable 
to  this  case.  Here  the  power  is  "to  sell  and  assign."  This  power,  of 
course,  includes  "all  the  necessary  and  usual  means  of  executing"  the 
power;  that  is,  of  making  a  sale  and  assignment  of  the  bond.  It  gives 
authority  to  execute  such  papers  as  are  usually  made  in  order  to  effect 
a  sale  and  assignment.  It  includes  authority  to  do  whatever  is  neces- 
sary and  usual  in  order  to  secure  the  objects  for  which  it  may  reason- 
ably be  supposed  to  have  been  given.  ( Police-Station  case,  an^e^  338.) 
A  power  to  sell  and  convey  lands  includes  an  authority  to  receive  the 
purchase-money.  (Peck  vs,  Harriott,  6  Serg.  &  Rawle,  149;  Yerby  vs. 
Grisby,  9  Leigh,  Yh.^  387;  United  States  vs.  Gratiot,  14  Pet.,  538.) 
The  power  "to  sell  and  assign"  a  Government  bond  includes,  on  prin- 
ciple and  authority,  the  right  to  make  the  necessary  indorsement  to 
the  Secretary  of  the  Treasury.  (Feun  vs.  Harrison,  4  Term  R.,  177; 
Nickson  vs.  Brohan,  10  Mod.,  109;  Hicks  vs.  Hauken,  4  Bsp.,  116; 
Lloyd's  Paley  on  Agency,  209.) 

The  power  of  attorney  was  given  in  view  of  the  usage  in  such  case, 
and  is  to  be  construed  with  reference  to  it.  (1  Greenl.  Ev.,  sees.  292, 
294.)  Upon  every  principle  of  construction  applicable  to  this  power, 
it  gives  authority  to  receive  money,  and  therefore,  by  necessary  infer- 
ence, to  receive  a  draft  in  the  name  of  the  attorney,  and  to  indorse  it 
for  collection  or  payment.  It  can  scarcely  be  supposed  that  the  owner 
in  England  gave  the  power  of  attorney  in  this  case  for  the  mere  pur- 
pose of  making  a  sale  and  assignment  of  the  bond,  and  that,  after 
such  sale  and  assignment,  he  intended  to  come  to  the  United  States  in 
person  to  receive  payment,  or  else  to  send  another  power  to  Blake 
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Bros.  &  Co.,  or  some  other  attorney,  to  receive  payment  or  indorse  the 
draft  therefor.  The  proper  construction  to  be  given  to  a  power  of  at- 
torney is  that  which  will  render  it  practicable  to  carry  out  the  inten- 
tion of  the  maker. 

Under  the  power  to  Blake  Bros.  &  Co.,  a  sale  might  have  been  made 
to  a  private  purchaser;  in  which  event,  they  would  clearly  have  been 
authorized  to  receive  payment.  The  power  authorized  an  assignment 
for  redemption  to  the  Secretary  of  the  Treasury.  Such  assignment  is  a 
sale  of  the  bond,  and  entitles  the  assignor  to  receive  payment. 

The  Secretary  of  the  Treasury  is  advised  that  the  draft  in  payment 
of  the  redeemed  bond  may  properly  be  issued  in  the  name  of  Blake 
Bros.  &  Co.,  whom  it  may  be  well  to  describe  therein  as  attorneys. 

Teeasury  Department,  ,  ::  , 

First  Comptroller's  Office,  July  7,  1881.  '  V  ^{  ^ 


IN  THE  MATTER  OF  THE  RIGHT  OF  AN  OFFICER  TO  THE 
WHOLE  AMOUNT  OF  THE  ANNUAL  SALARY  FIXED  BY  THE 
REVISED  STATUTES  FOR  HIS  OFFICE,  ALTHOUGH  CON- 
GRESS HAS  APPROPRIATED  A  LESS  AMOUNT  "IN  FULL 
COMPENSATION  FOR  THE  SERVICE  OF  THE  FISCAL 
YEAR.»-WALLACE'S  CASE. 


1.  The  First  Comptroller  will  uot  certify  a  balance  due  to  a  claimant,  autil  the  proper 

Auditor  has  acted  on  the  claimant's  acconnt. 

2.  An  officer  of  the  Government,  whose  salary  is  fixed  by  statute,  does  not  lose  his 

right  to  any  part  thereof  by  reason  of  the  failure  of  Congress  to  make  for  any 
year  an  appropriation  sufficient  to  pay  the  whole  of  it. 

3.  Any  portion  of  such  salary  left  unpaid  for  want  of  a  sufficient  appropriation,  is  to 

be  reported  to  the  Speaker  of  the  House  of  Representatives,  pursuant  lo  section 
4  of  the  act  of  June  14,  1878,  (20  Stats.,  130.) 

4.  When  only  a  part  of  such  salary  due  for  each  quarter  of  the  year  is  paid,  no  pro- 

test for  non-payment  of  the  residue  is  necessary  in  order  to  save  the  right  of  the 
claimant  thereto. 

5  Section  1845  of  the  Revised  Statutes  fixes  the  annual  salary  of  the  governor  of 
each  of  the  Territories  at  $3,500.  The  appropriation  acts  for  the  fiscal  years 
ending,  respectively,  June  30,  1879,  June  30,  1880,  and  June  30,  1881,  appropri- 
ated for  such  annual  salary  only  |2,600,  and  declared  each  appropriation  to  be 
**in  full  compensation  for  the  service  of  the  fiscal  yeaj""  for  which  it  was  made. 
This  operated  as  a  suspension,  for  the  years  stated,  of  the  rat«  of  salary  fixed  by 
the  Revised  Statutes,  and  as  the^establishment  in  lieu  of  it  for  those  years  of  a 
salary  of  $2,600. 

6.  The  cases  stated  in  which  a  receipt  of  payment  in  full  bars  any  further  claim. 
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Section  1845  of  tbe  Eevised  Statutes  provides  tbat  "the  annual  sala- 
ries of  the  governors  of  the  several  Territories  shall  be  three  thousand 
five  hundred  dollars.^ 

Gen.  Lew.  Wallace  was  governor  of  the  Territory-  of  New  Mexico 
from  October  1,  1878,  to  May  19, 1881,  and  during  this  time  would,  at 
this  rate,  have  been  entitled  to  receive  from  the  United  States  quarter- 
yearly  payments  of  $875,  with  a  payment  for  tbe  last  fractional  quarter 
of  his  term  of  $471.15,  making  the  total  amount  $9,221.15.  He  was 
paid  at  the  rate  of  ouly  $650  per  quarter — in  all  $6,850.  On  June  25, 
1881,  General  Wallace  filed  with  the  First  Comptroller  an  account 
charging  the  United  States  with  salary  at  the  rate  of  $875  per  quarter 
daring  his  incumbency  of  the  governorship  of  the  Territory ;  and  cred- 
iting the  account  with  the  payments  made  at  the  rate  of  $650  per 
quarter,  and  claiming  a  balance  due  him  of  $2,371.15.  The  claimant 
was  paid  on  th6  certificate  of  non-absence  for  each  quarter  required,  in 
the  practice  of  the  accounting  offices,  under  their  construction  of  the 
provision  of  section  1884  of  the  Revised  Statutes.  His  accounts  against 
the  United  States  were  generally  in  the  form  following: 

The  United  States  To  Lew.  Wallace,  Dr. 

March  31,  1879.  For  services  as  governor  of  the  Territory  of 
New  Mexico  from  the  1st  day  of  January  to  the  31st  day 
of  March,  1879,  inclusive,  at  the  rate  of  $2,600  per  annum . .  $650  00 

Please  forward  in  payment  of  the  above  account,  draft  on  designated 
depositary  at  Santa  F^,  New  Mexico,  to  the  address  of  Second  National 
Bank,  Santa  F^,  New  Mexico. 

LEW.  WALLACE. 

The  above  account  is  correct  and  just,  the  service  having  been  ren- 
dered, and  the  compensation  being  as  therein  stated. 

LEW.  WALLACE,  Governor. 
Executive  Office, 

Santa  JFV,  New  Mexico^  March  31,  1879. 

On  this  and  similar  statements,  the  First  Auditor  examined  and 
stated  Governor  Wallace's  account  for  each  quarter,  upon  which  the 
First  Comptroller  certified  the  balance  of  $650  due  to  the  claimant,  for 
which  a  draft  was  issued  to  his  order  by  the  Treasurer.  This  draft, 
when  indorsed  by  Governor  Wallace,  became  evidence  of  payment. 
He  was  not  paid  the  full  salary  fixed  by  the  Revised  Statutes,  because 
the  appropriations  were  iusufficient  in  amount  to  make  such  payment. 

The  act  of  June  19,  1878,  makiug  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government  for  the  fiscal  year 
1879,  (20  Stats.,  178, 194,)  makes  an  appropriation  for  New  Mexico  as 
follows: 

"For  salaries  of  governor,  chief  justice,  and  two  associate  judges,  at 
two  thousand  six  hundred  dollors  each;  secretary  at  one  thousand 
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eight  hundred  dollars;  and  interpreter  and  translator  in  the  executive 
office  at  five  hundred  dollars,  twelve  thousand  seven  hundred  dollars.^ 

The  enacting  clause  of  this  act  provides  that  the  sums  therein  ap- 
propriated shall  be  "in/wW  compensation  for  the  service  of  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  seventy -nine." 

The  appropriation  act  of  June  21,  1879,  (21  Stats.,  23,  27,)  continues 
the  same  provision  with  relation  to  the  service  for  the  fiscal  year  1880, 
and  appropriates  for  that  year  the  same  sums  as  in  the  preceding  year 
for  the  officers  named. 

The  act  of  June  15,  1880,  making  appropriations  for  the  fiscal  year 
ending  June  30,  1881,  (21  Stats.,  210,  225,)  appropriates— 

"For  salary  of  governor,  two  thousand  six  hundred  dollars;  chief 
justice,  and  two  associate  judges  at  three  thousand  dollars  each,'*  &c. 

The  enacting  clause  of  this  act  also  provides  that  the  sums  therein 
appropriated  shall  be  "in  full  compensation  for  the  service  of  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-one." 

Section  3  of  the  appropriation  act  of  June  19,  1878,  provides  "that 
all  acts  or  parts  of  acts  inconsistent  or  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed." 

Upon  these  facts  the  question  arises,  whether  General  Wallace  is  en- 
titled to  the  full  annual  salary  of  $3,500,  as  provided  by  section  1845 
of  the  Revised  Statutes,  while  rendering  service  as  governor  of  New 
Mexico. 

Opinion  by  William  Lawrence,  First  Comptroller : 

The  claim  now  presented  cannot  be  finally  disposed  of  until  it  has 
been  passed  upon  by  the  First  Auditor.  (Bender's  case,  1  Lawrence, 
Compt.  Dec,  320;  15  Op.  Att.-Geu.,  140;  McKnight  vs.  United  States, 
13  C  t.  Cls.,  299 ;  McKee  vs.  United  States,  12  Ot.  Cls.,  553.)  The  reasons 
against  its  allowance  may,  however,  be  stated,  since  they  apply  to  other 
cases  than  that  of  General  Wallace. 

When  the  salary  of  an  officer  of  the  United  States  is  fixed  by  law, 
and  only  a  portion  of  it  has  been  paid,  because  of  the  inade<iuacy  of 
the  appropriation  made  by  Congress,  he,  nevertheless,  has  a  claim  valid 
in  law  for  the  residue  unpaid.  Having  such  claim,  he  can  maintain  an 
action  for  its  recovery  in  the  Court  of  Claims.  (Graham's  case,  1  Ct. 
Cls.,  380;  Major  Collins'  case,  15  Ct.  Cls.,  22;  Briggs'  case,  Jrf.,  48; 
Fisher's  case,  Id.^  323;  The  Freedman's  Bank  case,  16  Ct.  Cls.,  19;. 
French's  case,  Id.^  419.)  The  claim  is  one  which  he  is  entitled  to  have 
examined  and  considered  by  the  accounting  officers  of  the  Treasury, 
who,  if  they  find  it  just  and  valid,  will  report  it  to  the  Secretary  of  the 
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Treasury,  to  be  by  him  reported  to  the  Speaker  of  the  House  of  Repre- 
seutatives  for  the  consideration  of  Congress,  pursuant  to  section  4  of 
the  act  of  Juue  14,  1878.  (20  Stats.,  130.)  For  an  examination  of  the 
purpose  and  effect  of  the  provision  contained  in  this  section,  reference 
may  be  had  to  Crocker's  case,  1  Lawrence,  Compt.  Dec,  297, 300.  The 
claimant  in  this  ca«e  has  a  right  to  the  benefit  of  this  provision  unless 
(1)  he  has  in  some  way  waived  the  right  to  receive  the  full  amount 
claimed,  or  (2)  unless  the  salary  fixed  by  section  1845  of  the  Revised 
Statutes  has  been,  for  the  years  named,  changed  by  law. 

1.  If  the  appropriation  acts  for  those  3'ears  had  been  in  the  usual 
form,  the  claimant's  right  to  the  full  amount  of  the  salary  fixed  by  the 
Revised  Statutes  would  not  be  waived  by  anything  which  he  has  done. 
Appropriation  acts  in  the  usual  form  do  not  declare  the  appropriations 
made  therein  to  be  **  in  full  compensation  for  the  service  of  the  fiscal 
year"  for  which  each  provides.  When  a  salary  fixed  by  law  has  been 
paid  only  in  part,  and  the  right  to  the  residue  is  undisputed,  the  ac- 
ceptance of  that  part,  even  without  protest  or  objection,  does  not  con- 
stitute a  waiver  of  the  right  to  be  paid  the  full  amount.  (Adams'  case, 
1  Ct.  Cls.,  306.)  A  debtor  cannot  discharge  the  whole  of  his  admitted 
debt  by  paying  a  portion  only  of  it.  (2  Parsons,  Cont.,  6th  ed.,  618 
and  note,  686',  Brooks  vs.  White,  2  Metcalf,  283;  Warren  vs.  Skinner, 
20  Conn.,  559;  Calkins  vs.  The  State,  13  Wis.,  440;  Cumber  vs.  Wane, 
1  Strange,  425:  Heathcote  vs.  Crookshanks,  2  Term  R.,  24;  Good  vs. 
Cheeseman,  2  B.  &  Adol.,  328;  Fitch  vs.  Sutton,  5  East,  230;  Acker 
vs.  Phoenix,  4  Paige,  305;  Boyd  vs.  Hitchcock,  20  Johns.,  76,  78;  Chitty, 
Cont.,  747;  1  Smith's  Lea<l.  Cases,  249 ;  2  Greenl.  Ev.,  28;  Reeside  vs. 
United  States,  2  Ct.  Cls.,  56,  and  authorities  cited;  Pinnell's  case,  5 
Reports,  117;  Baird  vs.  United  States,  Dev.  Ct.  Cls.,  188;  United  Stat(»s 
vs.  Adams,  7  Wall.,  479,480;  United  States  vs.  Childs,  12  Id.,  245; 
United  States  vs.  Clyde,  13  Id.,  35;  United  States  rs.  Justice,  14  Wall., 
549 ;  Wilcox  vs.  United  States,  7  Ct.  Cls.,  5S6.) 

When,  however,  the  amount  of  a  claimant's  demand  is  not  clearly 
fixed  by  statute  or  otherwise,  but  is  open  to  controversy,  a  payment 
made  which  was  intended  to  be  in  full,  and  was  accepted  without  i^ro- 
test,  is  a  waiver  of  all  further  claim.  (May  vs.  Le  Claire,  11  Wall.,  217; 
United  States  rs.  Child,  12  Wall.,  232;  United  States  vs.  Clyde,  13  Wall., 
35;  United  States  vs.  Gurney,  4  Cranch,  333;  Kirkham's  case,  4  Ct. 
Cls.,  223;  Folsom's  case,  4  Ct.  Cls.,  366;  Kerchner  rs.  United  States,  7 
Ct.  Cls.,  579 ;  Gilman's  case,  8  Ct.  Cls.,  521 ;  Comstock's  case,  9  Ct.  Cls., 
141 ;  The  Hermon,  1  Lowell's  Dec,  515.)  If  the  payment  of  a  part  of 
a  disputed  claim  be  accepted,  but  the  acceptance  be  accompanied  with 
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a  protest,  the  presumiition  of  a  compromise  will  thereby  be  negatived, 
and  all  rights  as  to  the  residue  unpaid  will  be  reserved.  (United  States 
vs.  Justice,  14  Wall.,  549.) 

A  party  who  accepts  depreciated  Treasury  notes  as  money  at  par,  in 
payment  of  his  demand  against  the  Government,  waives  all  further  claim. 
(Buckhannan  vs,  Tinnin,  2  How.,  258;  Downey  vs.  Hicks,  14  How.,  240; 
Gibbon's  case,  2  Ct.  Cls.,  421 ;  Tyer^s  case,  5  Ct.  Cls.,  510;  MorrelPs  case, 
7  Ct.  Cls.,  422.) 

The  result  of  the  adjudications  on  the  question  is,  that  where  a  claim 
is  disputed,  and  the  claimant  accepts,  without  protest,  less  than  is 
really  due  him  in  payment  of  the  claim,  this  acceptance  is  regarded  as 
in  the  nature  of  a  compromise,  and  will  be  final. 

2.  If  the  appropriation  acts  for  the  years  in  which  the  claimant  in  this 
case  rendered  service  as  governor  of  Xew  Mexico  had  not  contained  the 
provision  making  the  sums  therein  appropriated  *' full  compensation" 
for  the  services  of  those  years,  the  acceptance  by  General  Wallace  of  a 
sum  less  than  that  provided  by  the  Eevised  Statutes  for  the  salary  of 
the  office  held  by  him  would  not  have  constituted  a  waiver  of  his  right 
to  the  balance  now  claimed.  The  question  whether  a  payment  of  a 
less  sum  than  that  claimed  has  been  made  or  accepted  in  full  satisfac- 
tion of  the  claim,  depends  upon  the  intention  of  the  parties  as  de- 
termined by  facts  and  the  principles  of  law.  The  determination  of  the 
question  will  be  reached  "  in  the  light  of  surrounding  circumstances,'' 
from  which  the  meaning  and  intention  of  the  parties  to  the  transac- 
tion will  be  gathered.  (Richey's  case,  1  Lawrence,  Compt.  Dec,  85, 
96.)  In  the  absence  of  the  provision  as  to  "  full  compensation  "  in  the 
appropriation  acts  referred  to,  it  would  not  be  unreasonable  to  regard 
the  action  of  the  claimant  in  rendering  his  accounts  and  receipting 
payments  as  having  been  taken  with  reference  to  the  sums  appropriated 
by  Congress,  and  not  as  the  rendition  of  accounts  for  the  full  amounts 
thought  to  be  due,  and  the  receipting  of  payments  for  such  amounts. 
The  provision  in  question  was,  however,  intended  to  suspend  for  those 
years  section  1845  of  the  Revised  Statutes,  and  it  therefore  deprived 
the  claimant  of  the  right  which  he  would  otherwise  have  had  to  the 
rate  of  compensation  fixed  by  that  section. 

The  claimant  has,  therefore,  no  valid  claim  to  any  part  of  the  sum 
now  demanded.  (Fisher's  case,  15  Ct.  Cls.,  323 ;  15  Op.  Att-Gen.,  317 ; 
Sholes  vs.  The  State,  2  Chand.,  182 ;  Baxter  vs.  The  State,  9  Wis., 
ZS ;  Calkins  vs.  The  State,  13  Wis.,  389 ;  Massing  vs.  The  State,  14 
Wis.,  502;  Simpson  vs.  Cushing,  Id.j  527.)  He  has  received  the  full 
amount  of  salary  which  the  law  authorized  for  his  office. 
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No  right  is  lost,  as  in  an  action  in  court,  by  "  splitting  a  claim  "  before 
an  accounting  oflScer.  There  are  some  officers  of  the  United  States 
whose  salaries  cannot  be  diminished  during  their  continuance  in  office. 
(Const.,  art.  II,  sec.  1,  cl.  6 ;  art.  Ill,  sec.  1,  cl.  1.)  But  where  there  is 
no  constitutional  inhibition,  salaries  may  be  diminished  by  law  during 
such  continuance.  (Butler  vs,  Pennsylvania,  10  How.,  402 ;  Territory 
vs.  Pyle,  1  Oreg.,  151 ;  Koontz  vs.  Franklin,  76  Pa.  St.,  156 ;  Patton's 
case,  7  Ct.  Cls.,  362;  Fisher's  case,  15  Ct.  Cls.,  329;  Embry  vs.  United 
States,  100  U.  S.,  680;  12  Stats.,  355.)  If  there  had  been  on  the  part 
of  the  claimant  in  this  case  a  right  to  a  larger  salary  than  that  provided 
for  in  the  appropriation  acts,  the  filing  of  the  vouchers  signed  by  him 
would  not  have  operated  as  a  waiver  of  his  right  to  demand  payment 
of  the  difference  between  the  sum  appropriated  and  that  fixed  by  sec- 
tion 1845  of  the  Eevised  Statutes.  In  such  case,  if  any  doubt  could 
exist,  it  would  only  go  to  the  question  of  the  right  of  the  accounting 
officers  to  receive  and  examine  the  claim,  or  of  the  Secretary  of  the 
Treasury  to  report  to  the  Speaker  of  the  House  of  Kepresentatives  the 
amount  found  due,  and  would  not  affect  the  ultimate  right  of  the  claim- 
ant to  go  into  the  Court  of  Claims  for  relief.  (Rev.  Stats.,  191,  1059.) 
If  he  had  at  any  time  a  right  to  receive  payment  of  the  amount  de- 
manded, he  would  be  entitled  to  relief  on  the  ground  that,  in  rendering 
his  quarterly  accounts  for  and  acknowledging  payment  of  his  salary, 
he  acted  in  ignorance  of  the  extent  of  his  rights. 

When  a  party,  in  ignorance  of  his  legal  rights,  accepts  a  smaller 
sum  in  discharge  of  a  greater  indebtedness  legally  due  to  him,  he  is 
entitled  to  relief.  (Cammack  vs.  Lewis,  15  Wall.,  643 ;  United  States 
vs.  Adams,  7  Wall.,  480.)  I^  many  States  relief  in  equity  is  granted, 
where  parties  have  acted  under  a  misapprehension  as  to  the  law.  The 
accounting  officers  of  the  Treasury  may,  on  grounds  of  justice  and 
legal  right,  properly  recognize  the  right  of  a  claimant  who,  by  reason  of 
the  insufficiency  of  the  amount  appropriated  by  Congress,  has  received 
less  than  his  full  legal  claim ;  especially  since  such  recognition  is  not 
an  allowance,  and  the  claim  must  undergo  the  scrutiny  and  be  subject 
to  the  action  of  Congress. 

Even  in  the  absence  of  such  a  provision  in  an  appropriation  act  as 
that  making  the  sums  in  the  appropriation  acts  before  referred  to,  the 
"  full  comi)ensation  for  the  service  "  of  those  fiscal  years  respectively, 
the  claim  to  the  rate  of  salary  fixed  by  the  Revised  Statutes  will  not  be 
valid  as  to  all  officers,  without  regard  to  the  tenure  of  their  offices. 

There  are  many  clerks  whose  appointment  is  authorized  in  the  acts 
organizing  the  several  Executive  Departments.  There  are  others 
whose  appointment  is  authorized  only  in  the  annual  appropriation  acts. 
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When  the  appropriations  made  for  the  compensation  of  those  appointed 
under  such  authority  are  exhausted,  there  is,  really,  no  authority  to 
continue  the  appointees  in  oflBce ;  and,  in  such  case,  they  are  entitled 
to  receive  only  such  compensation  as  Congress  may  have  appropriated 
for  tiie  services  rendered  by  them.  The  annual  appropriation  acts  are 
the  sole  measure  of  their  rights  to  salary. 

The  sums  appropriated  by  Congress  to  pay  the  salary  of  the  governor 
of  New  Mexico  for  the  fiscal  years  1879,  1880,  and  1881,  are  "  in  full 
compensation  for  the  service  ^  of  those  years  respectively,  and  are  in 
consequence  the  measure  of  General  Wallace's  rights  to  salary.  Hav- 
ing been  i)aid  the  amounts  appropriated  in  these  acts  as  the  "  full  com- 
pensation ^  for  his  services  as  governor  of  New  Mexico,  his  claim  to 
the  balance  which  would  be  due  him  at  the  rate  of  salary  for  that  office 
fixed  by  section  1845  of  the  Kevised  Statutes  cannot  be  allowed. 

Treasury  Department, 

First  Comptroller's  Office^  July  8,  1881. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  SURGEON- 
GENERAL  OF  THE  ARMY  TO  DISBURSE  APPROPRIATION 
FOR  FURNISHING  ARTIFICIAL  LIMBS  AND  APPLIANCES, 
OR  COMMUTATION  THEREFOR,  TO  OFFICERS,  SOLDIERS, 
SEAMEN,  AND  MARINES -ARTIFICL^L-UMBS  CASE. 


1.  The  chief  medical  purveyor  of  the  Army  has,  under  the  direction  of  the  Surgeon" 
General,  supervision  of  the  purchase  and  distribution  of  the  hospital  and  medi- 
cal supplies  for  the  Army. 
)  2.  The  liability  of  sureties  on  bonds  conditioned  for  the  faithful  discharge  of  these 
duties  cannot,  unless  it  be  expressly  stipulated  therein,  be  extended  to  cover 
the  duty  of  disbursing  moneys  for  furnishing  artificial  limbs,  or  the  comraota- 
tion  therefor,  under  the  provisions  of  sections  4787  and  4788  of  the  Revised 
Statutes. 

3.  The  duties  of  the  chief  medical  purveyor  and  of  the  assistant  medical  purveyors 

pertain  to  the  regular  Army;  while  the  persons  entitled  to  artificial  limbs,  or 
commutation  therefor,  are,  in  most  cases,  soldiers  or  sailors  who  were  "dij- 
abled  during  the  war  for  the  suppression  of  the  rebellion,"  and  the  duty  of  dis- 
bursing moneys  appropriated  for  furnishing  such  limbs  or  commutation  is  not 
a  concomitant  of  any  duty  imposed  by  law  upon  the  chief  medical  purveyor  or 
any  of  the  assistant  medical  purveyors. 

4.  The  contract  of  a  surety  is  to  be  construed  strictly,  and  is  not  to  be  extended 

beyond  the  scope  of  its  terms.  To  the  extent,  and  in  the  manner,  and  under 
the  circumstances  pointed  ont  in  his  obligation,  the  surety  is  bound,  and  no 
further.  If  he  does  not  assent  to  any  variation  of  the  very  terms  of  his  con- 
tract, and  a^variation  is  made,  it  is  fatal. 
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5.  Section  4787  of  the  Revised  Statutes  authorizes  the  Surgeon-Greueral  of  tlie  Army 

to  prescribe  ** regulations"  for  the  supplying  of  artificial  limbs  and  apparatus 
for  resection  to  the  persons  entitled,  under  its  provisions,  to  receive  the  same. 
Where  regulations  so  prescribed  conflict  with  the  general  provisions  of  law, 
they  are  not  valid. 

6.  The  authority  given  to  the  Surgeon-General  in  section  4787  to  make  regulations 

does  not  include  the  power  to  appoint  an  officer  to  act  SMdisburahig  agent  for  the 
purpose  therein  named. 

7.  Section  4789  makes  it  the  duty  of  the  Surgeon-General  to  certify  to  the  Commis- 

sioner of  Pensions  a  list  of  all  soldiers  who  elect  to  receive  money  commutation 
instead  of  limbs  or  apparatus,  with  the  amount  due  to  each ;  and  it  provides 
that  the  Commissioner  of  Pensions  shall  cause  the  same  to  be  paid  to  such  soldiers 
'4n  the  same  manner  as  pensions  are  paid." 

8.  If  this  requirement  as  to  the  duty  of  the  Commissioner  of  Pensions  has  not  been 

repealed,  it  is  unlawful  to  advance  to  an  assistant  medical  purveyor  of  the 
Army,  or  to  any  other  officer  of  the  Department  of  War,  moneys  from  the 
Treasury  for  the  payment  of  the  commutation  provided  for  in  section  4788. 

9.  The  invalid  pension  appropriation  act  of  March  23,  1876,  (19  Stats.,  8,)  seems  to 

have  suspended  this  duty  of  the  Commissioner  of  Pensions  for  the  fiscal  year 
ended  June  30,  1877,  and  devolved  it  on  the  Surgeon-Greueral  of  the  Army. 

10.  In  that  act  the  item  of  $50,000  for  furnishing  artificial  limbs  or  apparatus  for  re- 

section, with  transportation  or  commutation  therefor,  was  followed  by  the 
proviso  *'  that  the  «ame  shall  be  expended  and  disbursed  under  the  direction  of  the 
Surgeon-General  of  the  Army,  and  in  accordance  with  existing  laws" 

11.  The  "existing  laws"  thus  referred  to  in  the  proviso  are  the  provisions  embodied 

in  sections  4778,  4779,  and  4789  of  the  Revised  Statutes,  under  which  it  is  the 
duty  of  pension  agents  appointed  by  the  President  to  disburse  the  moneys  appro- 
priated by  Congress  for  the  payment  of  pensions,  and  to  give  bond,  with  good 
and  sufficient  sureties,  for  such  amount  and  in  such  form  as  the  Secretary  of  the 
Interior  may  approve. 

12.  The  allowance  made  for  artificial  limbs,  &c.,  or  commutation  in  lieu  thereof,  is 

a  part  of  the  pensiofi  granted  by  Congress  to  disabled  soldiers;  it  is  not  assign- 
able, nor  is  it  liable  to  attachment,  levy,  or  seizure,  by  or  under  any  legal  or 
equitable  process  whatever;  and  it  cannot  be  set  off  by  the  Government  in  satis- 
faction of  a  sum  due  from  the  beneficiary  thereof  to  the  United  States. 

13.  The  provisions  of  the  general  pension  laws,  wherever  applicable,  must  govern 

all  transactions  relative  to  the  furnishing  of  artificial  limbs,  of  apparatus  for 
resection,  or  of  commutation  therefor,  unless  these  provisions  are  clearly  repealed 
or  suspended  by  subsequent  legislation. 

14.  There  has  been  no  express  repeal  or  suspension  of  the  provision  of  section  4789 

of  the  Revised  Statutes,  requiring  the  Commissioner  of  Pensions  to  cause  to  be 
paid,  to  all  soldiers  who  elect  to  receive  it,  money  commutation,  instead  of  limbs 
or  apparatus,  'Mu  the  same  manner  as  pensions  are  paid." 

15.  The  proviso  in  the  act  of  1876,  (19  Stats.,  8,)  is  not  inconsistent  with,  but  is  ex- 

pressly subordinated  to  the  general  and  permanent  provisions  of  the  pension 
laws;  and  where  there  is  a  well-founded  doubt  as  to  whether  the  legislature 
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intended  to  suspend  or  repeal  a  permanent  provision  of  law,  the  preBumption 
is  always  against  snch  suspension  or  repeal. 

16.  Since  the  close  of  the  fiscal  year  1877  the  medical  department  of  the  Army  haa 

had  no  authority  in  law,  either  express  or  implied,  to  make  any  disbursement 
of  the  moneys  appropriated  by  Congress  for  furnishing  artificial  limbs  or  ap- 
paratus for  resection,  with  transportation  or  commutation  therefor. 

17.  A  provision  in  an  appropriation  act  will  have  a  general  and  permanent  applica- 

tion to  all  future  appropriations  only  when  such  an  intention  on  the  part  of 
Congress  is  ^^  expressed  tit  the  most  clear  and  positive  terms,  and  where  the  language 
admits  of  no  other  reasonable  interpretation.''  (Minis  vs.  The  United  States,  15 
Pet.,  445.) 

18.  The  circumstance  that  an  appropriation  follows,  in  an  appropriation  act,  the  cap- 

tion "Miscellaneous  Objects  l^dbr  War  Department,"  does  not  warrant 
the  inference  that  a  repeal  of  a  permanent  statute  requiring  such  appropriation 
to  be  disbursed  by  an  officer  of  another  Department  was  intended  by  Congress. 

19.  The  "Estimates  of  Appropriations"  submitted  by  the  heads  of  Departments  to 

Congress  cannot  be  referred  to,  in  the  construction  of  appropriation  acts,  as 
furnishing  evidence  of  the  intention  of  the  legislature  to  abrogate  the  per- 
manent provisions  of  law. 

20.  The  First  Comptroller,  being  charged  with  the  duty  of  countersigning  only  those 

warrants  for  the  advance  or  payment  of  money  from  the  Treasury  which  are 
"  warranted  by  law,"  has  authority  to  examine  into  the  legality  of  the  advance 
or  payment  of  such  money. 

21.  The  Secretary  of  the  Treasury  and  the  Comptroller,  in  granting  warrants  upon 

the  Treasury,  are  both  answerable  for  their  legality.  In  this  respect  the  Comp- 
troller is  a  chock  upon  the  Secretary.  But  with  regard  to  the  expediency  of  an 
advance  of  money,  the  right  of  judging  is  exclusively  in  the  head  of  the  De- 
partment; the  Comptroller  has  no  voice  in  the  matter. 

The  a<?t  of  Congress  of  March  3, 1881,  (21  Stats.,  435,)  "  making  appro- 
priations for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty- two,  and  for 
other  purposes,"  appropriates,  under  the  caption  of  *'  Miscellaneous 
Objects  under  War  Department,"  $175,000  "for  furnishing  artifi- 
cial limbs  and  appliances,  or  commutation  therefor,  and  transportation.'^ 
(21  Stats.,  447.)  By  appropriation  warrant  No.  349,  the  appropriation 
of  which  this  sum  composed  an  item  was  carried  on  the  proper  books 
of  the  Treasury  Department  to  the  credit  of  said  appropriation  for 
expenditure  under  the  War  Department.^ 


•  The  warrant  is  as  follows  : 
APPROPRIATION  WARRANT.    To  the 

So.  349.  Comptrollers  and  Register  op  the  Treasury: 

War  Department.  Congress  having,  hy  the  hereinafter-mentioned  act, 

made     the     appropriations    thereunder    specified, 

amounting  to  two  miUion  six  hundred  and  sixty-six  thousand  nine  hundred   and 

seventy-seven  doUars  and  one  cent : 

The  Register  is  directed  to  cause  this  sum  to  he  carried  to  the  dehit  of  the  general 
account  of  appropriations,  and  the  Comptrollers  and  Register  are  directed  to 
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July  6, 1881,  the  Secretary  of  War  made  an  "  a<5Countable  requisition," 
No.  1002,  duly  countersigned,  July  7,  by  the  Acting  Second  Comp- 
troller, and  registered,  July  8,  by  the  Second  Auditor,  for  f  20,000,  "  to 
be  issued  in  favor  of  the  Treasurer  of  the  United  States,  to  go  to  the 
credit  of  Lieutenant-Colonel  Bbenezer  Swift,  assistant  medical  purveyor. 
United  States  Army,  New  York  City,  for  which  sum  he  is  to  be  held 
accountable." 

July  8,  1881,  the  Secretary  of  the  Treasury  granted  accountable 
warrant  No.  3,954,  directing  the  Treasurer  to  "Pay  to  Treasurer  U.  S. 
for  credit  of  Lt.-Col.  Ebenezer  Swift,  assistant  medical  purveyor  U.  S. 

credit  each  appropriation  with  the  sum  so  appropriated,  and  for  so  doing  this  shall  be 
your  WARRAirr. 

Given,  in  duplicate,  ander  my  hand  and  the  seal  of  the  Treasury  Depart- 

[siAL.  1    ment,  this  first  day  of  July,  in  the  year  of  our  Lord  one  thousand  eicht 

hundred  and  eighty-one,  and  of  Independence  the  one  hundred  and  iirth. 

WILLIAM  WINDOM, 

Secretary  of  the  Treasury, 

July  23,  1881. 

Received  and  registered  July  25,  1881.  Received,  registered,  and  countersigned 

W.  P.  TITCOMB,  July  25,  18til. 

J.  L.  D.  AeHstani  BegisUsr,  J.  TARBELL, 

S.  W.  8.        Acting  First  Comptroller, 

By  "An  act  making  appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-two,  and  for 
other  purposes.'' 

Approved  March  3, 1881.     Public  No.  67. 

t  •  •  «  •«•  « 

Artificial  limbs,  1882 $175,000  00 


Total $2,666,977  01 


The  form  of  indorsement  thereon  is  as  follows : 

APPROPRIATION  WARRANT. 
No. 


•  Department, 
For  the  fiscal  year  ending  June  30,  187 — . 

Note.— The  original  of  this  Warrant  will  be  filed  in  the  office  of  the  Register  of 
the  Treasury.  The  duplicate  will  be  sent  by  the  Register  to  the  Second  Comptrol- 
ler, who  will  forward  it  to  the  Department  and  Auditors  interest'Cd  in  the  appropri- 
ations, and  the  correctness  of  whose  books  and  accounts  requires  that  they  should 
know  the  amounts  and  titles  of  appropriations  thus  officially  rendered  subject  to 
their  requisition  and  action.  After  the  duplicate  has  been  recorded  in  these  offices, 
it  will  be  returned  to  the  Second  Comptroller  for  file. 

Recorded,  and  respectfully  referred  to  the Auditor  for  the  information  of  his 

office. 


Second  Comptroller. 

Recorded,  and  respectfully  referred  to  the Auditor  for  the  information  of  his 

office. 


,  Auditor, 

Recorded,  and  respectfully  referred  to  the  Secretary  of for  the  information 

of  his  Department  and  its  Bureaus. 

,  Auditor. 

Recorded,  and  respectfully  returned  to  the  Second  Comptroller  for  file. 

Secretary  of . 

H.  Ex.  Doc.  219 2b 
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A.,  Kew  York  City,  or  order,  to  be  charged  to  appropriatioD  named  in 
the  margin  [^1882,  artificial  limbs,']  twenty  thousand  dollars."  This 
warrant  was  countersigned  by  the  Acting  First  Comptroller.  Subse- 
quently, the  attention  of  the  Comptroller  was  called  to  this  warrant, 
under  which  the  money  was  advanced  for  disbursement,  not  by  the  De- 
partment of  the  Interior, as  contemplated  by  section  4789  of  the  Revised 
Statutes,  but  by  the  War  Department,  under  the  supposed  authority 
of  a  proviso  contained  in  the  appropriation  act  of  March  23,  1876,  (19 
Stats.,  8,)  ^^  making  appropriations  for  the  payment  of  invalid  and  other 
pensions  of  the  United  States  for  the  year  ending  June  thirtieth,  eighteen 
hundred  and  seventy -seven."  In  that  act  there  was  appropriated,  among 
other  items  of  army  pensions,  for  furnishing  artificial  limbs  or  apparatus 
for  resection,  with  transportation  or  commutation  therefor,  fifty  thou- 
sand dollars;  and  this  item  was  followed  by  the  proriso  "that  the  same 
shall  be  expended  and  disbursed  under  the  direction  of  the  Surgeon- 
General  of  the  Army,  and  in  accordance  with  existing  Uncs.^  In  the 
absence  of  this  proviso^  the  expenditure  of  the  appropriation  for  1877 
would  have  been  governed  by  section  4789  of  the  Revised  Statutes, 
which  is  in  these  words : 

"The  Surgeon-General  shall  certify  to  the  Commissioner  of  Pensions 
a  list  of  all  soldiers  who  elect  to  receive  money  commutation  instead  of 
limbs  or  apparatus,  with  the  amount  due  to  each,  and  the  Commis- 
sioner of  Pensions  shall  cause  the  same  to  l>e  paid  to  such  soldiers  in 
the  same  manner  as  pensions  are  paid." 

Upon  this  state  of  facts  arose  the  questions,  whether  the  warrant 
which  was  countersigned  by  the  Acting  First  Comptroller  was  "war- 
ranted by  law;"  and  whether  the  appropriation  for  the  current  fiscal 
year  "for  furnishing  artificial  limbs,"  &c.,  should  not  be  disbursed  in 
accordance  with  the  provisions  of  section  4789  of  the  Revised  Statutes. 

Opinion  by  William  IjA^vtre^^^ce,^  First  Comptroller : 

Lieutenant-Colonel  Ebenezer  Swift  is  a  disbursing  ofllcer  of  the 
Medical  Department  of  the  Army  of  the  United  States,  and  gave  bond,* 
as  such,  June  14,  1877. 

*The  bond  is  in  the  sum  of  $20,000;  it  was  executed  on  June  14, 1877,  and  approved 
by  the  Secretary  of  War  June  23,  1877.    Its  condition  is  as  follows: 

^*Tlie  condition  of  this  obligation  is  such,  that  whereas  the  above-bounden  Eben. 
Swift  has  been  appointed  assistant  medical  purveyor  and  lieutenant-colonel  United 
States  Army,  and  nas  accepted  said  appointment:  Now  if  the  said  Lieutenant-Colonel 
Eben.  Swift  shall,  and  do  at  all  times  lienceforth  and  during  his  holding  and  remain- 
ing in  said  office,  carefully  discharge  the  duties  thereof,  and  faithfully  expend  all 
public  money,  and  honestly  account  for  the  same,  and  for  all  public  property  which 
shall  or  may  come  into  his  hands,  in  said  capacity  of  lieutenant-colonel  and  aseistant 
medical  purveyor  United  States  Army,  without  fraud  or  delay,  then  the  above  obli- 
gation to  be  void;  otherwise,  to  remain  in  full  force  and  virtue." 
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It  appears  that  he  has  been,  under  the  direction  of  the  Surgeon- 
General  of  the  Arniy,  charged  with  the  duties  (1)  of  paying  for  artificial 
limbs  supplied  to  persons  entitled  to  receive  the  same  under  section 
4787  of  the  Kevised  Statutes;  and  (2)  of  paying  money  commutation, 
instead  of  furnishing  artificial  limbs,  to  those  who  elect  to  receive  the 
money  value  of  such  limbs,  as  provided  in  sections  4788  and  4790  of  the 
Kevised  Statutes. 

The  duties  of  assistant  medical  purveyors  are  not  fully  and  specif- 
ically prescribed  or  defined  by  statutes.  The  duties  of  the  chief  medical 
purveyor  are  prescribed  in  section  1173  of  the  Revised  Statutes,  which 
declares  that  he  "shall  have,  under  the  direction  of  the  Surgeon-Gen- 
eral, supervision  of  the  purchase  and  distribution  of  the  hospital  and 
medical  supplies."  U  nder  section  1171, "  the  chief  medical  purveyor  and 
the  ii8sistant  medical  purveyors  may  be  assigned  by  the  President  to 
duty  as  surgeons,  when  not  acting  as  purveyors."  The  duties  referred 
to  in  these  sections  pertain  to  the  regular  Army,  and  it  is  for  the  per- 
formance of  these  duties  that  the  purveyors'  bonds  are  given.  The 
liability  of  the  sureties  on  such  bonds  cannot,  unless  it  be  expressly 
stipulated  therein,  be  extended  to  cover  the  duty  of  disbursing  moneys 
for  furnishing  artificial  limbs,  or  the  commutation  therefor,  under  the 
provisions  cf  sections  4787  and  478iJ  of  the  Revised  Statutes;  for,  pre- 
sumably, the  persons  entitled  to  such  limbs  or  commutation  are  not  in 
the  military  service  of  the  United  States.  Most,  if  not  all,  of  them  are 
soldiers  or  sailors  who  were  "  disabled  during  the  war  for  the  suppression 
of  the  rebellion."  The  duty  of  disbursing  such  moneys  is  not  a  concom- 
itant of  any  duty  imposed  by  law  upon  the  chief  medical  purveyor  of 
the  Army,  or  upon  any  of  the  assistant  medical  purveyors. 

In  the  case  of  The  United  States  vs.  Kirkpatrick,  9  Wheaton,  732, 
Justice  Story,  delivering  the  opinion  of  the  Supreme  Court,  held  the 
true  construction  of  an  officer's  bond  to  be:  that  the  liability  of  the 
sureties  was  strictly  confined  to  the  duties  and  obligations  created  by 
the  acts  of  Congress  passed  antecedent  to  the  date  of  the  bond.  So 
in  Miller  vs.  Stewart  and  others,  9  Wheaton,  680,  702,  703,  it  was  held 
that  the  contract  of  a  surety  is  to  be  construed  strictly,  and  is  not  to 
he  extended  beyond  the  scope  of  its  terms.  "Nothing  can  be  clearer," 
say  the  the  court, "  both  upon  principle  and  authority,  than  the  doctrine 
that  the  liability  of  a  surety  is  not  to  be  extended,  by  implication,  be- 
yond the.  terms  of  his  contract.  To  the  extent,  and  in  the  manner,  and 
under  the  circumstances,  pointed  out  in  his  obligation,  he  is  bound, 
and  no  farther.  •  •  •  He  has  a  right  to  stand  upon  the  very  terms 
of  his  contract;  and  if  he  does  not  assent  to  any  variation  of  it,  and 
a  variation  is  made,  it  is  fatal.    And  courts  of  equity,  as  well  as  of 
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law,  have  been  in  the  constant  habit  of  scanning  tlie  contracts  of  sure- 
ties with  considerable  strictness.  The  class  of  cases  which  have  been 
cited  at  the  bar,  •  •  •  from  Lord  Arlington  vs.  Menick,  (2  Saand., 
412,)  down  to  that  of  Pearsall  vs.  Sumniersett,  (4  Taunt.,  593,)  proceed 
upon  the  ground  that  the  undertaking  of  the  surety  is  to  receive  a 
strict  interpretation,  and  is  not  to  be  extended  beyond  the  fair  scope 
of  its  terms."  The  decision  in  this  case  was  referred  to  with  approval 
in  The  United  States  vs.  Boyd  aod  others,  15  Peters,  208,  209;  as  was 
also  the  assertion  of  the  same  principle  in  Farrar  and  Brown  vs.  The 
United  States,  5  Peters,  373,  389. 

In  the  case  of  The  United  States  vs.  Eckford's  Executors,  1  Howard, 
261,  262,  the  Supreme  Court  reiterates  its  strong  insistence  upon  the 
principle  that  the  obligation  of  an  officer's  bond  cannot  be  enlarged  be- 
yond its  terms.  In  The  United  States  vs.  Eobertson,  5  Peters,  659, 660, 
Chief  Justice  Marshall,  delivering  the  opinion  of  the  court,  lays  down 
the  same  principle,  holding  that  "  the  obligation  imposed  by  the  bond 
itself  is  measured  by  its  terms."  In  The  United  States  vs.  Robert  Tillot- 
son,  1  Paine's!^ircuit  Court  Reports,  320,  321,  Justice  Thompson  says, 
in  relation  to  the  bonds  of  officers :  *'  The  general  principles  of  law 
applicable  to  this  class  of  cases  are  too  well  settled  and  understood  to 
require  authorities  or  illustration  in  their  support.  Sureties  cannot  be 
made  responsible  beyond  the  scope  of  their  engagement.  Any  agree- 
ment between  the  creditor  and  principal,  which  varies  essentially^  the 
terms  of  the  contract,  will  exonerate  them  from  their  responsibility. 
Any  new  debt  incurred,  or  the  demand  enlarged,  or  any  act  done  to  the 
injury  and  prejudice  of  the  surety,  will  discharge  him  from  all  liability. 
These  are  undeniable  and  controlling  rules,  and  universally  admitted, 
both  in  courts  of  law  and  equity." 

In  The  United  States  vs.  White  et  al.y  4  Washington's  Circuit  Court 
Reports,  414,  417,  in  which  it  was  held  that  the  sureties  in  a  bond  given 
by  J.  S.  to  the  Secretary  of  the  Navy  for  the  faithfiU  execution  of  his 
agency  in  paying  invalid  pensioners  were  not  answerable  for  his  de- 
fanlts  in  not  paying  the  Navy  and  privateer  pensioners,  although 
J.  S.  had  been  duly  appointed  agent  for  the  two  latter  duties.  Justice 
Washington  used  this  language :  "  Nothing  can  be  more  clear  in  law, 
in  reason,  and  in  justice,  than  that  the  sureties  for  his  [J.  S.'s]  fidelity  in 
paying  away  the  money  placed  at  his  disposal  by  the  Secretary  of  War 
to  invalid  pensioners  are  not  his  sureties  for  his  faithful  disbursement 
of  moneys  put  into  his  hands  by  the  commissioners  of  the  Navy  fund, 
or  by  the  Secretary  of  the  Navy,  for  the  use  of  privateer  pensioners. 
It  forms  no  part  of  the  engagement  into  which  they  entered.  •  •  • 
A  surety  can  never  be  bound  beyond  the  scope  of  his  engagement.'* 
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In  Ludlow  vs.  Siraoiid,  2  Caines'  Cases,  57, 58,  Chief  Justice  Kent,  on 
behalf  of  the  court,  said :  "  It  is  a  well-settled  rule,  both  at  law  and  in 
equity,  that  a  surety  is  not  to  be  held  beyond  the  precise  terms  of 
his  contract.  •  ♦  •  This  rule  is  founded  on  the  most  cogent  and 
salutary  principles  of  public  policy  and  justice.  In  the  complicated 
transactions  of  civil  life,  the  aid  of  one  friend  to  another,  in  the  char- 
acter of  surety  or  bail,  becomes  requisite  at  every  step.  Without  these 
constant  acts  of  mutual  kindness  and  assistance,  the  course  of  business 
and  commerce  would  be  prodigiously  impeded  and  disturbed.  It  be- 
comes, then,  excessively  important  to  have  the  rule  established  that  a 
surety  is  never  to  be  implicated  beyond  his  si)ecific  engagement.  Calcu- 
lating upon  the  exact  extent  of  that  engagement,  and  having  no  in- 
terest or  concern  in  the  subject-matter  for  which  he  is  surety,  he  is  not 
supposed  to  bestow  his  attention  to  the  transaction,  and  is  only  to  be 
prei>ared  to  meet  the  contingency,  when  it  shall  arise,  in  the  time  and 
mmle  prescribed  by  his  contract.  The  creditor  has  no  right  to  increase 
his  risk,  without  his  consent;  and  cannot,  therefore,  vary  the  original 
conrract,  for  that  might  vary  the  risk." 

In  Bartlett  vs.  Tiie  Attorney-General,  Parker's  Eeports,  277,  the 
Barons  of  the  Exchequer  delivered  their  oi)inions  seriatimy  and  unani- 
mously field  that  a  bond  given  as  security  for  a  collector  of  the  customs 
did  not  extend  to  the  collection  by  him  of  a  duty  upon  coals  which  was 
imposed  subsequently  to  the  execution  of  the  bond. 

In  Stratton  r^.  Rastall,  2  Term  Reports,  370,  Justice  Buller said:  "As 
against  a  surety,  the  contract  cannot  be  carried  beyond  the  strict  letter 
of  it." 

The  same  principle  governs  the  decisions  in  the  following  well-known 
cases,  and  in  many  others  which  need  not  be  referred  to :  Walsh  vs. 
Bailie,  10  Johns.,  183  ;  King  vs.  Baldwin,  2  Johns.  Ch.,  559-564;  United 
States  vs.  Corwine,  1  Bond,  C.  C,  343;  Postmaster  General  vs.  Hunger, 
2  Paine,  C.  C,  189;  Boultbee  vs.  Stubbs,  18  Yesey,  20;  Clifton  vs. 
Walmesley,  5  Term  Rep.,  5G4;  Dance  vs.  Girdler,  4  Bos.  &  Pull.,  41-43; 
Wardens  of  8t.  Saviour's,  Southwark,  vs.  Bostock,  5  Bos.  &  Pull.,  179. 

In  view  of  the  rules  and  princii)les  thus  expounded,  it  is  clear  that, 
even  if  there  were  no  other  reason  for  arresting  the  advance  of  public 
moneys  to  Lieutenant-Colonel  Swift,  the  want  of  proper  security  to  the 
Crovemment  for  the  faithful  expenditure  and  disbursement  of  such 
moneys  would  be  an  ample  and  conclusive  reason  for  the  First  Comp- 
troller's arresting  the  advance  of  money  which  would  otherwise  have 
been  made  upon  the  warrant  which  was  erroneously  countersigned  by 
the  deputy  asActing  First  Comptroller.     Upon  this  ground  alone,  if 
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upon  no  otber,  the  warrant  was  not,  within  the  meaning  of  section  269 
of  the  Eevised  Statutes,  "  warranted  by  law." 

When  a  warrant  issued  for  the  advance  or  payment  of  money  from 
the  Treasury  is  submitted  to  the  First  Comptroller  for  his  action  thereon, 
the  question  arises  whether  the  advance  or  payment  is  authorized  by 
law.  If  the  Comptroller  be  of  the  opinion  that  it  is  not  so  authorized, 
it  is  his  duty  to  refuse  to  countersign  the  warrant.  Alexander  Hamil- 
ton, defending  himself  against  a  charge  of  having,  wheu  Secretary  of 
the  Treasury,  violated  the  law  in  advancing  salary  to  the  President, 
says: 

"  As  between  the  officers  of  the  Treasury,  I  take  the  responsibility  to 
stand  thus:  The  Secretary  and  Comptroller,  in  granting  warrants  upon 
the  Treasury,  are  both  answerable  for  their  legality.  In  this  respect  the 
Comptroller  is  a  check  upon  the  Secretary.  With  regard  to  the  expedi- 
ency of  an  advance,  in  my  opinion  the  right  of  judging  is  exclusively 
with  the  head  of  the  Department.  The  Comi)troller  has  no  voie^  in 
this  matter.  So  far,  therefore,  as  concerns  legality  in  the  issues  of 
money  while  I  was  in  the  Department,  the  Comptroller  must  answer 
with  me;  so  far  as  a  question  of  expediency  or  the  due  exercise  of  dis- 
cretion may  be  involved,  I  am  solely  answ^erable.  And  uniformly  was 
the  matter  understood  between  successive  Comptrollers  and  myself. 
Also,  it  is  essential  to  the  due  administration  of  the  Department  that 
it  should  be  so  understood."    (Hamilton's  Works,  vol.  VII,  p.  548.) 

The  duty  of  the  Comptroller,  in  respect  of  such  advances,  has  not 
been  modified  since  the  time  of  Hamilton.  He  must  in  all  cases  judge 
as  to  their  legality. 

Section  4787  of  the  Revised  Statutes  authorizes  the  Surgeon -Gen- 
eral of  the  Army  to  prescribe  "regulations"  for  the  supplying  of  arti- 
ficial limbs  and  apparatus  for  resection  to  the  persons  entitled,  under 
its  provisions,  to  receive  the  same.  Regulations  so  prescribed  cannot, 
if  they  conflict  with  the  general  provisions  of  law,  be  valid.  The  au- 
thority given  to  the  Surgeon-General  to  make  such  regulations  does  not 
include  the  i)0wer  to  appoint  an  officer  to  act  iis  disbursing  agent  for  the 
purpose  named  in  section  4787 ;  because,  unless  the  duty  of  making  dis- 
bursements for  specific  objects  pertains  to  an  office,  such  duty  can  be 
imposed  only  under  an  appointment  for  that  purpose  by  the  head  of 
the  proper  Executive  Department,  (l^v.  Stats.,  176,  1191,  3614,  3039, 
3648.)  Under  the  provisions  of  section  4789  of  the  Revised  Statutes, 
the  Surgeon-General  is  required  to  certify  to  the  Commissioner  of  Pen- 
sions a  list  of  all  the  persons  described  in  section  4787  who  elect  to  re- 
ceive money  commutation  instead  of  limbs  or  apparatus,  with  the 
amount  due  to  each;  and  the  Commissioner  of  Pensions  is  requireil  to 
cause  the  same  to  be  paid  to  such  persons  "  in  the  same  manner  as  pen- 
sions arc  paid, "^^ 
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Kthis  requirement  as  to  the  duty  of  the  Commissioner  o£  Pensions 
has  not  been  repealed,  it  is  Clearly  unlawful  to  advance  to  the  assistant 
medical  purveyor,  or  to  any  other  officer  of  the  Department  of  War, 
moneys  firom  the  Treasury  for  the  payment  of  the  commutation  pro- 
vided for  in  section  4788.  Until  the  commencement  of  the  fiscal  year 
1877,  artificial  limbs  and  apparatus  for  resection  were  provided  for  in 
the  acts  making  annual  appropriations  for  invalid  and  other  pensions. 
The  sums  appropriated  for  this  purpose  were  disbursed  under  the  direc- 
tion of  the  Department  of  the  Interior.  (Rev.  Stats.,  Title  LVII — 
Pensions — sees.  4692-4791;  acts  of  June  20,  1874,  and  March  1,  1875; 
18  Stats.,  115,  337.) 

The  estimate  for  appropriations  "  under  the  Department  of  the  Inte- 
rior" for  the  fiscal  year  ending  June  30,  1877,  as  submitted  by  the  Sec- 
retary of  the  Treasury  for  that  year  (H.  R.  Ex.  Doc.  No.  5,  First  Sess. 
44th  Cong.,  p.  115)  calls  for  an  appropriation  of  $29,500,000  for  "Army 
pensions,"  including  $50,000  for  artificial  limbs  and  apparatus  for  re- 
section, with  transportation  or  commutation  therefor.  In  this  estimate, 
as  well  as  in  that  for  '*Navy  pensions"  which  follows,  occur  these  words: 
"with  a  recommendation  that  the  appropriation  to  pay  for  artificial 
limbs,  or  commutation  therefor,  be  made  separately  to  the  Surgeon- 
General's  office." 

The  pension  appropriation  act  for  that  year  appropriated  the  $50,000 
asked  for,  and  in  pursuance  of  this  recommendation  provided — 

"That  the  same  shall  be  expended  and  disbursed  under  the  direction 
of  the  Sui'geon-G^eneral  of  the  Army,  and  in  accordance  with  existing 
laws.^ 

A  like  provision  in  regard  to  furnishing  artificial  limbs,  &c.,  to  Navy 
pensioners,  is  contained  in  the  same  act,  as  to  the  sum  therein  appro- 
priated. (19  Stats.,  8.)  Both  provisions  are  in  terms  limited  in  their 
operation  to  the  particular  sums  appropriated  for  the  fiscal  year  1877. 

The  pension  appropriation  act  for  the  fiscal  year  ended  Jun§  30,  1878, 
made  no  provision  for  furnishing  artificial  limbs,  apparatus  for  resec- 
tion, or  commutation  therefor.  (19  Stats.,  223.)  The  appropriation  for 
these  objects  was  made  in  the  sundry  civil  expenses  act  of  March  3, 
1877.  (19  Stats.,  344,  3G0.)  This  act  appropriated  $100,000  for  this 
purpose,  but  containeil  no  directions  as  to  the  mode  of  its  expenditure 
or  disbursement.  The  act  of  the  same  date  making  appropriations  to 
supply  deficiencies  for  the  fiscal  year  ended  June  30,  1877,  and  prior 
years,  (19  Stats.,  3G3,  305,)  appropriated  $212,947  for  furnishing  artifi- 
cial Umbs  or  appliances,  or  for  commutation  therefor,  and  for  trans- 
portation. This  item  appears  in  the  act  under  the  caption  "Office  of 
the  Surgeon-General." 
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The  acts  of  June  14,  1878,  and  January  27,  1879,  respectively,  mak- 
ing appropriations  for  pensions  for  the  fiscaf  years  ended  June  30, 1879, 
and  June  30,  1880,  (20  Stats.,  112,  266,)  contained  no  appropriation  for 
artificial  limbs,  apparatus  for  resection,  or  commutation  therefor.  The 
appropriations  for  these  objects  for  the  years  named  were  made  iu  the 
sundry  civil  expenses  acts  of  June  20,  1878,  and  March  3,  1879.  (20 
Stats.,  223,  389.)  In  both  acts  these  appropriations  were  placed  under 
captions  and  classed  as  coming  under  tbe  War  Department — "  Mis- 
cellaneous Objects" — ^but  without  direction  as  to  the  manner  of 
their  expenditure. 

The  pension  appropriation  acts  of  January  13,  1880,  and  February 
26,  1881,  (21  Stats.,  59,  350,)  for  the  fiscal  years  ending  respectively 
June  30,  1881,  and  June  30,  1882,  make  no  appropriation  for  artificial 
limbs  or  commutation.  The  appropriations  for  these  purposes  for  the 
said  years  were  made  in  the  sundry  civil  ex|)enses  acts  of  June  16, 
1880,  and  March  3,  1881.  (21  Sta-ts.,  259,  270,  435,  447.)  Each  appro- 
priation for  these  purposes  is  in  the  statutes  classed  among  the  appro- 
priations "  under  the  War  Department,"  and  is  without  direction  as  to 
the  manner  of  expenditure. 

A  pension  is  "  A  stated  and  certain  allowance  granted  by  the  Gov- 
ernment to  an  individual,  or  those  who  represent  him,  for  valuable  ser- 
vices performed  by  him  for  the  country."  (Bouvier's  Law  Dictionary.) 
The  allowance  for  an  artificial  limb  and  apparatus  for  resection,  or  of 
commutation  therefor,  at  stated  periods,  under  section  4787  of  the  Re* 
vised  Statutes,  is  clearly  a  pension,  and  comes  under  that  title  in  the 
Eevision.  It  is  granted  to  "  every  officer,  soldier,  seaman,  and  marine, 
who  was  disabled,  during  the  war  for  the  suppression  of  the  rebellion, 
in  the  military  or  naval  service,  and  in  the  line  of  duty,  or  in  conse- 
quence of  wounds  received  or  disease  contracted  therein;"  and  every 
such  person  is  "  entitled  to  receive  a  new  limb  or  apparatus  at  the  ex- 
piration of  every  five  years."  By  section  4788,  every  such  person  is? 
if  he  shall  so  elect,  entitled  to  "receive,  instea<l  of  such  limb  or  appara- 
tus, the  money  value  thereof."  By  section  4789,  the  Commissioner  of 
Pensions  shall  cause  such  money  value  to  be  paid  to  such  soldiers  '4u  the 
same  mariner  as  pensions  are  paid."  Undoubtedly,  Congress  intended 
that  all  the  safeguards  thrown'around  the  grants  of  pensions  to  our  dis- 
abled veterans  should  api)ly  to  its  grant  of  artificial  limbs,  and  to  the 
commutation  therefor. 

The  allowance  made  for  artificial  lunbs,  &c.,  or  commutation  in  lieu 
thereof,  is  in  itself  a  part  of  the  pension  granted  by  Congress  to  dis- 
abled soldiers.    The  grant  comes  within  all  the  beneficial  provisions  of 
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the  pension  laws,  (Rev.  Stats.,  Title  LVII.)  The  amount  due  the  pen- 
sioner is  not  liable  to  attachment,  levy,  or  seizure,  by  or  under  any 
legal  or  equitable  process  whatever,  but  inures  wholly  to  his  benefit. 
(RefV.  Stats.,  4747.)  No  demand,  claim,  or  offset  by  any  person,  or 
even  by  the  United  States,  ctin  be  set  up  against  it.  (2  Op.  Att.-Gen., 
310,  o32;  3  Op.,  135,  151;  4  Op.,  366.) 

The  safeguards  thrown  around  the  grants  of  pensions  to  disabled 
soldiers  were  designed  to  secure  in  all  cases  to  the  grantees  the  enjoy- 
ment of  these  governmental  bounties.  The  pensioner  can  no  more  de- 
prive himself  by  an  assignment  of  the  benefit  of  the  commutation  for 
an  artificial  limb  than  he  can  deprive  himself,  by  assignment,  of  any 
other  part  of  his  pension.  The  provisions  of  the  general  pension  laws, 
wherever  applicable,  must  govern  all  transactions  relative  to  the  fur- 
nishing of  artificial  limbs,  of  apparatus  for  resection,  or  of  commu- 
tation therefor,  unless  these  provisions  are  clearly  repealed  or  suspended 
by  subsequent  legislation. 

Bearing  in  mind  the  beneficial  character  and  purpose  of  the  legis- 
lation respecting  pensions,  it  would  be,  in  the  absence  of  a  clear  and 
distinct  legislative  expression  of  such  intention,  in  contravention  of 
public  policy  and  the  will  of  Congress  to  hold,  even  under  the  proviso 
of  the  act  of  March  23, 187<i,  that  the  moneys  approi)riated  for  furnish- 
ing artificial  limbs,  &c.,  or  commutation  therefor,  should  be  paid  in 
any  other  manner  than  as  pensions  are  paid ;  for  the  proviso  itself  says 
that  the  moneys  "  shall  be  expended  and  disbursed  ♦  •  •  in  accord- 
ance with  existing  laws." 

What  are  the  "  existing  laws''  there  referred  to!  They  are  the  pro- 
visions embodied  in  sections  4778,  4779,  and  4789  of  the  Revised  Stat- 
utes. Under  these  laws  the  officers  whose  duty  it  is  to  disburse  the 
moneys  appropriated  by  Congress  for  the  payment  of  pensions  are  de- 
nominated pension  agents,  and  are  required  to  give  bond,  with  good 
and  sufficient  sureties,  for  such  amount  and  in  such  form  as  the  Secre- 
tary of  the  Interior  may  approve.  It  would  be  a  palpable  violation  of 
the  spirit  and  purpose  of  the  pension  laws  to  advance  to  an  assistant 
medical  purveyor  of  the  Army  for  disbursement  any  part  of  the  monej^s 
which  these  laws  expressly  re<iuire  to  be  disbursed  by  duly  appointed 
and  sufficiently  bonded  pension  agents.  The  liability  of  sureties  on 
official  bonds  is  controlled  mainly  by  express  law,  and  in  such  case  the 
terms  of  the  liability  cannot,  as  has  been  already  shown,  be  extended 
by  implication.  It  is  evident  in  the  present  case  that  the  official  bond 
of  the  assistant  medical  purveyor  does  not  cover  disbursements  of  any 
I>ension  money,  or  of  any  money  which  is  directed  by  statute  to  be  paid 
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in  the  same  maimer  as  pensions  are  paid;  while  there  can  be  no  donbt 
that  the  official  bond  of  the  pension  agent  is  responsible  for  the  faithful 
disbursement  of  such  money.  Under  these  circumstances  it  would  seem 
to  be  highly  improper  to  advance  to  the  assistant  medical  purveyor«the 
money  called  for  by  the  requisition  of  the  War  Department. 

Under  the  general  pension  laws  it  was  the  duty  of  the  Commissioner 
of  Pensions  (1)  to  provide  and  fiimish  to  the  disabled  soldiers  entitled 
thereto,  under  such  regulations  as  have  been,  or  may  be,  prescribed  by 
the  Surgeon-General  of  the  Army,  (Rev.  Stats.,  4787,)  or  by  the  Sec- 
retary of  the  Interior,  (Id.,  471,)  artificial  limbs  and  apparatus  for  re- 
section; and  (2)  to  cause  commutation  therefor  to  be  paid  to  such 
soldiers  when  they  so  elect,  and  the  Surgeon -General  has  certified  the 
amount  due.  Section  471  of  the  Revised  Statutes  declares  that  "  The 
Commissioner  of  Pensions  shall  perform,  under  .the  direction  of  the 
Secretary  of  the  Interior,  such  duties  in  the  execution  of  the  various 
pension  •  •  •  laws  as  may  be  prescribed  by  the  Presidenf  The 
Surgeon-General  of  the  Army  can  prescribe  no  duty  to  the  Commis- 
sioner of  Pensions  in  this  matter  beyond  that  relating  to  the  furnishing 
of  artificial  limbs  or  apparatus  for  resection. 

The  authority  conferred  upon  the  Surgeon-General  by  the  proviso  in 
the  appropriation  act  of  March  23, 1876,  (19  Stats.,  8,)  for  the  fiscal  year 
ended  June  30,  1877,  to  direct  the  expenditure  and  disbursement  of 
the  sum  theti  appropriated  for  artificial  liuibs,  was  not  renewed  in  any 
subsequent  appropriation  act.  That  proviso  was,  in  departmental  prac- 
tice, construed  as  suspending  the  operation  of  section  4789  of  the  Revised 
Statutes;  but  the  soundness  of  this  construction  may  well  be  doubted; 
for  the  proviso  expressly  limits  the  jurisdiction  of  the  Surgeon-General 
as  to  the  direction  of  the  expenditure  and  disbursement  of  the  money 
to  such  direction  as  may  be  given  ^'in  accordance  tvith  existing  lawsJ^ 
The  act  of  1876  appropriated  $50,000  for  artificial  limbs,  &c.,  for  the 
fiscal  year  ending  June  30,  1877,  and  provided  that  ^^the  same  shall  be 
expended  and  disbursed  under  the  direction  of  the  Surgeon-General  of 
the  Army,  and  in  accordance  with  existing  laws^ 

The  Revised  Statutes  were  designed  to  be,  as  far  as  practicable,  a 
permanent  body  of  laws.  Section  4789  requires  the  Commissioner  of 
Pensions  to  cause  the  commutation  money  to  be  paid  "  in  the  same 
manner  a«  pensions  are  paid.^  This  direction  is  in  force  unless  it  has 
been  suspended  for  a  time  or  absolutely  repealed.  There  is  no  statute 
which  in  express  terms  suspends  for  an^'  year  the  operation  of,  or  repeals 
in  toto^  this  section.  It  is  well  settled  that  such  repeal  or  suspension 
by  implication  is  not  favored  in  Idw.    It  is  not  clear  that  the  proviso  in 
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the  appropriation  act  of  1876  was  intended  to  operate  as  a  suspeDsioD, 
for  the  fiscal  year  1877,  of  the  provision  of  section  4789  imposing  upon 
the  Commissioner  of  Pensions  the  duty  of  causing  the  money  commu- 
tation, instead  of  limbs  or  apparatus,  to  be  paid  to  disabled  soldiers  ^^  in 
the  same  manner  as  pensions  are  paid;"  while  it  is  clear  that  the  pro- 
viso does  not  on  its  face  indicate  such  a  purpose,  but  rather  the  con- 
trary, inasmuch  as  it  requires  that  "the  direction  of  the  Surgeon-Gen- 
eral of  the  Army"  as  to  the  expenditure  and  disbursement  of  the  sum 
appropriated  shall  be  "in  accordance  with  existing  laws; ''  i.  c,  the  laws 
which  require  the  money  to  be  paid  to  the  intended  beneficiaries  "  in 
the  same  manner  as  pensions  are  paid." 

Where  there  te  a  well-founded  doubt  as  to  whether  the  legislature 
intended  to  suspend  or  repeal  a  permanent  provision  of  law,  the  presump- 
tion is  always  against  such  suspension  or  repeal. 

In  an  elaborate  and  well-considered  opinion  of  Hon.  H.  F.  French, 
Assistant  Secretary  of  the  Treasury,  under  date  August  26, 1878,  (quoted 
with  approval  in  Crocker's  case,  1  Lawrence,  Compt.  Dec,  300, 301,) 
it  is  said,  in  reference  to  a  question  exactly  analogous  to  that  now  under 
consideration — namely,  whether  a  permanent  provision  of  law  was  re- 
pealed by  implication  by  a,  proviso  in  an  appropriation  act  which  con- 
tained no  words  of  repeal : 

"The  construction  that  said  section  4  [of  the  act  of  Congress  of  June 
14,  1878,  20  Stats.,  130]  repeals  the  limitation  as  to  the  time  of  present- 
ing claims  is  inconsistent  with  the  well-known  principles  of  law  which 
govern  this  subject.  If  Congress  had  intended  to  enlarge  for  five  years 
the  time  in  which  all  claims  under  appropriations,  the  balances  of  which 
had  been  exhausted  or  carried  to  the  surplus  fund,  might  be  presented, 
and  thus  to  repeal  the  limitation  for  presentment  of  claims  which 
attaches  to  nearly  all  appropriations  by  Congress,  we  should  surely  find 
in  the  statute  some  express  provision  for  the  repeal  of  such  limitation ;  but 
we  do  not  find  any  or  even  a  general  clause  repealing  all  pro\isions  of 
former  statutes  inconsistent  with  this  act. 

"  It  is  a  well-settled  principle  of  law  that  a  statute  is  not  repealed  by 
implication  unless  there  be  such  a  positive  repugnancy  between  the  pro- 
visions of  the  new  law  and  the  old  that  they  cannot  stand  together  or 
be  consistently  reconciled.  (Potter's  Dwarris  on  Statutes,  page  15')^ 
note  4;  McCool  vs.  Smith,  1  Black's  U.  S.  liep.,  page  470.)." 

The  word  "same"  in  the  first  proviso  of  the  appropriation  act  of  1876 
can  at  most  refer  only  to  the  money  appropriated  in  that  act,  (Smythe 
vs.  Fiske,  23  Wall.,  374,  381;)  and  it  has  been  construed,  in  the  admin- 
istration of  the  Department,  to  relate  only  to  the  money  appropriated 
for  artificial  limbs.  In  strictness,  the  proviso  would  appl^^  to  the  whole 
of  the  appropriations  preceding  it.  not  merely  to  the  immediately  pre- 
ceding item  for  artificial  limbs,  &c.;  and  the  authority  of  the  Surgeon- 
Greneral  to  disburse  all  the  Army  and  Navy  pensions  for  the  fiscal  year 
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ended  June  30,  1877,  would  stand  on  the  same  foundation  as  his  au- 
thority to  disburse  the  $50,000  appropriated  for  furnishing  artificial 
limbs  or  apparatus  for  resection,  with  transportation  or  commutation 
therefor.  The  act  from  which  it  is  taken  is  not  and  does  not  profess 
to  be  permanent  legislation.  It  has  no  words  which  could  fairly  be  so 
constnied.  Permanent  legislation  in  an  appropriation  act  will  not  arise 
by  implication;  it  can  arise  only  by  express  terms.  It  is  not  to  be 
favored.  (6eological-8urvey  case,  ante^  133,  134.)  The  proviso  in 
question  is  not  necessarily  in  contiict  with  the  general  law;  and  it  can, 
by  its  own  terms,  have  effect  only  in  so  far  as  it  is  "in  accordance  with 
existing  laws."  It  might  well  be  doubted  whether  even  for  the  fiscal 
year  ended  June  30,  1877,  this  proviso  imposed  upon  the  Surgeon-Gen- 
eral any  other  duty  than  that  of  certifying,  under  regulations  by  him  pre- 
scribed, a  list  of  the  persons  who  had  elected  to  receive  the  commutation 
money.  (Kev.  Stats.,  4787, 4789.)  The  proviso  is,  that  the  money  shall 
be  expended  and  disbursed  "  under  the  direction  of  the  Surgeon-General,'' 
not  hij  him  or  by  any  of  his  subordinate  officers.  It  is  only  by  a  very  free 
construction  that  such  "  direction"  could  have  been  held  to  include  au- 
thority in  the  Surgeon-General  to  commit  the  actual  expenditure  and 
disbursement  to  an  assistant  medical  purveyor  of  the  Army. 

The  "existing  laws"  referred  to  in  the  proviso  required  that  the 
money  should  be  advanced  only  to  properly-qualified  disbursing  oflS- 
cers.  (Rev.  Stats..  176,  3614, 3039,  3648.)  As  already  stated,  however, 
this  i)roviso  has,  in  practice,  been  construed  as  authorizing  the  JSiir- 
goon-General  to  designate  an  officer  to  disburse  the  money  appropriated 
for  furnishing  artificial  limbs,  &c. ;  and  the  assistant  medical  purveyor 
so  designated  has  disbursed  it.  This  practice  has  been  followed  since 
June  30,  1876. 

Whatever  warrant  there  may  have  been  for  this  mode  of  disbursing 
the  sum  appropriated  for  the  fiscal  year  1877,  it  is  clear  that  the  med- 
ical department  of  the  Army  has,  since  the  disbursement  of  that  sum, 
had  no  authority  in  law,  either  express  or  implied,  to  make  any  dis- 
bursement of  the  moneys  subsequently  appropriated  for  that  purpose. 
No  subsequent  appropriation  act  authorized  the  least  departure  from 
the  course  prescribed  by  the  general  provisions  of  law. 

The  proviso  in  the  act  of  March  23, 1876,  (19  Stats.,  8,)  cannot^  by  the 
most  liberal  construction,  extend  further  than  to  transfer  from  the 
Commissioner  of  Pensions  for  one  year  a  duty  imposed  upon  him  by 
general  law,  and  devolve  it,  for  that  period,  on  the  Surgeon-General  of 
the  Army.  To  construe  the  proviso  as  conferring  on  the  Surgeon-Gen- 
eral exclusive  jurisdiction  over  the  entire  disposition  of  the  sum  appro- 
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priated  for  furDishing  artificial  limbs,  &c.,  it  is  necessarj'  to  violate  the 
fundamental  rules  for  the  construction  of  statutes. 

It  is  well  settled  that  provisions  made  in  appropriation  acts,  which 
refer  to  the  particular  appropriation  made  therein,  cannot,  by  implica- 
tion, be  construed  as  working  a  repeal  of  general  laws,  or  as  extend- 
ing in  their  application  beyond  the  time  covered  by  the  appropriation 
act,  or  to  any  objects  other  than  those  to  which  such  provisions  ex- 
pressly relate. 

In  the  case  of  Minis  vs.  The  United  States,  15  Peters,  445,  to  which 
the  present  case  is  exactly  analogous,  as  in  both  cases  a  proviso  in  an 
appropriation  act  was  construed,  in  departmental  practice,  as  perma- 
nent in  its  operation,  the  Supreme  Court,  in  deciding  that  such  was  not 
the  true  construction,  and  that  the  proviso  in  question  was  "limited 
exclusively''  to  the  particular  appropriation  to  which  it  referred,  said : 

**  It  would  be  somewhat  unusual  to  find  engrafted  upon  an  act  making 
special  and  temporary  appropriation,  any  provision  which  was  to  have 
a  general  and  permanent  application  to  all  future  appropriations.  Nor 
ought  such  an  intention  on  the  part  of  the  legislature  io  be  presumed, 
unless  it  is  expressed  in  the  most  clear  and  positive  termSy  and  where  the 
language  admits  of  no  other  reasonable  interpretation.  ♦  •  •  A 
general  rule,  applicable  to  all  future  cases,  would  most  naturally  be  ex- 
pected to  find  its  proper  place  in  some  distinct  and  independent  enact- 
ment." 

A  permanent  fiscal  system  has,  by  the  general  laws,  been  established 
for  the  collection,  safekeeping,  and  disbursement  of  the  pAblic  moneys; 
and  in  this  system  provisions  are  made  for  directing  and  controlling 
the  manner  of  advancing  and  disbursing  public  moneys  appropriated 
for  the  payment  of  pensions.  Innovations  or  modifications  of  this  sys- 
tem can  be  made  only  by  direct  legislation,  or  by  enactments  of  a  per- 
manent nature,  which  are  clearly  repugnant  to  some  particular  feature 
or  provision  of  what  might  be  termed  the  organic  laws  of  the  fiscal 
system  of  the  Government. 

The  mere  classification,  in  an  annual  appropriation  act,  of  an  item  of 
expense  as  coming  under  a  different  Dei)artment  than  that  which,  by 
permanent  provision  of  law,  has  jurisdiction  of  the  subject-matter  of 
such  item,  cannot,  in  the  absence  of  express  intention  or  clearly  mani- 
fested puri>ose  on  the  part  of  Congress  to  transfer  the  jurisdiction  from 
the  one  Executive  Department  to  the  other,  andT  to  repeal  the  law 
establishing  the  previous  jurisdiction,  safely  or  reasonably  be  regarded 
or  construed  as  effecting  such  transfer  and  repeal,  nor  even  as  effecting 
a  suspension  for  the  period  covered  by  the  appropriation,  of  the  per- 
manent provision.  Sedgwick  says  (8tat.  and  Const.  Law,  205)  "the 
tendencv  of  all  our  modern  decisions  is  to  the  effect  that  the  intention 
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of  the  legislature  is  to  be  found  in  the  statute  itself  and  that  there  only 
the  judges  are  to  look  for  the  mischiefs  meant  to  be  obviated,  and  the 
remedy  meant  to  be  provided."  This  is  the  doctrine  of  the  Supreme 
Court  of  the  United  States.  (Schooner  Paulina's  Cargo  vs.  United 
States,  7  Cranch,  60;  L.  L.  &  G.  E.  E.  Co.  vs.  United  States,  92  U.  S., 
751.)  It  is  also  the  settled  doctrine  in  England.  (Notley  vs.  Buck,  8 
Barn.  &  Cres.,  160, 164;  Brandling  vs.  Barrington,  6  Barn.  &  Cres.,  467, 
475;  The  King  vs.  Inhabitants  of  Stoke  Damerel,  7  Bam.  &  Cres., 
563,  568,  569.) 

In  the  case  under  consideration  the  general  law  places  the  whole 
matter  of  actual  disbursement  of  appropriations  for  artificial  limbs, 
apparatus  for  resection,  and  commutation  therefor,  primarily  in  the  Com- 
missioner of  Pensions,  under  the  direction  of  the  Secretary  of  the  In- 
terior, subject  to  such  regulations  as  are  proper  to  be  made  therefor  by 
the  Surgeon-General  of  the  Army.  In  default  of  an  express  or  neces- 
sarily implied  i-epeal  of  the  general  law  on  this  subject,  no  money  can 
be  lawfully  advanced  for  these  objects  to  an  assistant  medical  purveyor 
of  the  Army.  The  sum  appropriated  for  them  is  a  part  of  the  pension 
money  remaining  in  the  Treasury.  It  has  been  shown  that  the  bond  of 
the  purveyor  would  not  be  liable  for  the  disbursement  of  moneys  which 
the  law  expressly  directs  to  be  paid  out  "in  the  same  manner  as  pen- 
sions are  paid.''  No  official  can  authorize  such  moneys  to  be  disbursed 
in  any  other  jnanner;  such  authority  can  be  given  only  by  Congress, 
and  it  must  then  be  given  in  unmistakable  terms. 

Before  the  appropriation  act  of  March  23,  1876,  went  into  effect,  the 
moneys  appropriated  for  artificial  limbs,  apparatus  for  resection,  and 
commutation  therefor,  were  paid  out  by  the  proper  disbursing  officers 
of  the  pension  funds,  namely,  the  pension  agents.  The  disabled  soldier 
entitled  to  an  artificial  limb  generally  selected  it  of  any  manufacturer 
or  dealer  in  such  articles;  then,  upon  sufficient  evidence,  and  certificate 
of  the  Surgeon  General  in  the  matter,  the  proper  local  pension  agent, 
under  the  direction  of  the  Interior  Department,  paid  the  bill  in  the 
prescribed  amount.  This  manner  of  payment  would  appear  to  be  a 
just,  convenient,  and  proper  one;  and,  so  far  as  known,  no  valid  ob- 
jection to  a  return  to  it  in  practice  has  been  adduced. 

The  beads  of  the  several  Executive  Departments  are  required  to  sub- 
mit annually  to  Congress  estimates  of  the  expenditures  required  in 
their  respective  Departments  during  the  fiscal  year  next  approaching. 
(Eev.  Stats.,  3660-3668.)  These  estimates  are  to  be  submitted  through 
the  Secretary  of  the  Treasury,  and  are  to  be  included  in  a  book  of  esti- 
mates prepared  under  his  direction.    (Id.,  3669.)    In  communicating 
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their  estimates  the  heads  of  Departments  are  required  (1)  to  specify  as 
nearly  as  may  be  convenient  the  sources  from  which  such  estimates  are 
derived;  (2)  to  give  the  calculations  on  which  they  are  founded;  (3)  to 
discriminate  between  such  estimates  as  are  conjectural  in  their  char- 
acter,  and  such  as  are  framed  upon  actual  information  and  applications 
from  disbursing  officers;  (4)  to  give  reference  to  any  law  or  treaty  by 
which  the  proposed  expenditures  are  respectively  authorized ;  and  (5) 
to  set  forth  each  particular  item  of  expenditure.  Sections  3678  and 
3679  provide  that  the  sums  appropriated  /or  the  various  branches  of 
expenditure  in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others;  and  that  no 
Department  of  the  Government  shall  expend,  in  any  one  fiscal  year, 
any  sum  in  excess  of  appropriations  made  by  Congress  for  that  fiscal 
year,  or  involve  the  Government  in  any  contract  for  the  future  payment 
of  money  in  excess  of  such  appropriations.  Section  3673  provides  that 
all  moneys  appropriated  for  the  use  of  the  War  and  Navy  Departments 
shall  be  drawn  from  the  Treasury  by  warrants  of  the  Secretary  of  the 
Treasury  upon  the  requisitions  of  the  Secretaries  of  those  Departments, 
respectively. 

The  Secretary  of  the  Interior,  assuming  that  the  appropriation  act 
of  March  23,  1876,  (19  Stats.,  8,)  permanently  ti-ansferred  the  duty  of 
furnishing  artificial  limbs  and  commutation  therefor  from  the  Interior 
Department  (Commissioner  of  Pensions)  to  the  War  Department  (Sur- 
geon-General of  the  Army),  omitted,  after  the  passage  of  the  act,  the 
item  therefor  from  his  annual  estimates;  the  Secretary  of  War  included 
it  in  his  annual  estimates;  and  Congress  appropriated  this  part  of  the 
moneys  due  to  pensioners  among  items  of  expenditure  under  the  War 
Department. 

There  is  no  express  law  which  classifies  the  various  items  that  be- 
long to  the  expenditures  of  the  respective  Executive  Departments;  but 
the  language  of  section  3665  is  plainly  to  the  effect  that  the  head  of 
each  Department  should  include  in  his  annual  estimate  the  items  of 
expenditure  which  are  by  law  authorized  in  his  Department.  The  pay- 
ment of  pensions  is  an  item  of  expenditure  of  which  the  Interior  De- 
partment has  jurisdiction;  and  the  head  of  that  Department  is  in  con- 
templation of  law  charged  with  the  duty  of  submitting  to  Congress  an 
annual  estimate  therefor. 

The  annual  estimates  of  the  War  Department  for  each  fiscal  year 
since  June  30,  1877,  ask  for  appropriations  for  artificial  limbs,  &c., 
under  the  caption  '^Miscellaneous  Objects.^  (<' Estimates  of  Appropria- 
tions," 1878,  page  160;  1879,  page  160;  1880,  page  161;  1881,  page  169; 


Digitized  by  VjOOQIC 


400  First  Comptroller's  Office^  Treasury  Department. 

1882,  page  170.)  The  appropriations  by  Congress  for  these  years  fol- 
low the  same  order  of  arrangement  as  that  made  in  the  estimates  refer- 
red to  5  but  the  acts  making  them  contain  no  provisions  or  directions 
which  would  conflict  with,  modify,  or  repeal  any  section  or  provision 
of  the  pension  laws.  (Rev,  Stats.,  Title  LVII.)  The  only  support  of 
the  notion  that  Congress  intended  to  place  the  disbursement  of  moneys 
for  artificial  limbs,  and  commutation  therefor,  under  the  control  of  the 
War  Department,  is  to  be  derived  from  this  order  of  arrangement  in 
the  appropriation  acts  and  estimates;  and  this  is  a  totally  insufficient 
foundation  on  which  to  base  an  implication  of  the  repeal  of  a  perma- 
nent provision  of  law.  That  the  order  of  arrangement  of  the  items  in 
appropriation  acts  is  not  intended  to  furnish  a  rule  of  construction 
for  the  ascertainment  of  the  proper  Department  or  officer  to  be  charged 
with  the  expenditure  and  disbursement  of  the  moneys  appropriated 
therein,  is  conclusively  shown  by  many  general  appropriation  acts.  In 
the  act  of  March  3, 1873,  (17  Stats.,  530,  541,)  for  example,  none  of  the 
following  items  pertain  to  the  "Dbpartment  of  Justice,"  although 
they  are  classed  under  that  caption : 

For  pay  of  certain  members  of  Congress;  pay  of  bearer  of  contesting 
electoral  vote  of  Louisiana;  reimbursement  of  the  Sergeant-at-Arms  of 
the  House  of  Eepresentatives;  purchase  of  site  for,  and  commencement 
of  construction  of,  a  building  to  be  used  as  a  custom-house,  &c.;  pur- 
chase of  a  lot  of  ground  at  Indianapolis,  Indiana;  and  salaries  of  Dep- 
uty Commissioner  of  Pensions  and  other  pension  officers. 

Similarly,  in  the  act  of  March  3,  1879,  (20  Stata.,  377, 384,)  are  found 
incongruously  placed  under  the-  head  "Post-Opfice  and  Coubt- 
House,  New  York,"  items  of  appropriation  for  plans  of  public  build- 
ings; suppression  of  counterfeiting  and  other  crimes;  compensation  in 
lieu  of  moieties;  salaries  and  travelling  expenses  of  agents  at  seal-fish- 
eries in  Alaska ;  and  many  others  which  have  no  relation  whatever 
to  the  "  Post-Office  and  Court-House,  New  York.'' 

The  estimates  and  their  classification  or  arrangement  are  not  a<iroi8- 
sible  as  evidence  in  the  ascertainment  of  the  intention  of  Congress. 
Where  a  statute  is  plain  and  unambiguous  no  resort  can  be  had  to  ex- 
trinsic facts  for  its  interpretation.  (Bartlett  vs.  Morris,  9  Porter,  Ala., 
266.) 

The  Supreme  Court  of  Pennsylvania  decided,  in  the  case  of  The  Bank 
of  Pennsylvania  vs.  The  Commonwealth,  (7  Pa.  St.,  144,)  that  the 
proclamation  and  message  of  the  Governor,  the  journal  of  the  House  of 
Kepresentatives,  and  the  reports  of  committees  cannot  be  referred  to  in 
the  construction  of  statutes  for  the  ascertainment  of  the  intention  of 
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the  legislature.  "  The  journals  are  not  evidence,"  say  the  same  court 
in  a  more  recent  case,  "of  the  meaning  of  a  statute;  because  this 
must  be  ascertained  from  the  language  of  the  act  itself,  and  the  facts 
connected  with  the  subject  on  which  it  is  to  operate."  (The  South wai-k 
Bank  vs.  The  Commonwealth,  20  Pa.  St.,  446.)  "It  is  only  as  to  the 
fact  of  the  enactment  of  a  law  or  one  connecte<l  with  its  passage  that 
the  journals  can  be  referred  to."  (Id.)  The  debates  in  Congress  on 
any  measure  of  legislation  are  not  regarded  as  proper  evidence  of  the 
puri)Ose  of  a  statute.  (Aldridge  et  al.  vs.  Williams,  3  How.,  24;  Leese 
vs.  Clark,  12  Cal.,  387,  425;  Taylor  vs.  Taylor,  10  Minn.,  107;  6  Op. 
Att-Gen.,  464.) 

If  the  intention  of  Congress  cannot  be  sought  for  in  the  debates  of 
that  body,  or  in  its  journals,  or  in  the  reports  of  its  committees,  there 
can  be  no  warrant  for  seeking  it  in  the  reports  or  estimates  submitted 
by  the  head  of  an  Executive  Department. 

WTiere  Congress  has  intended  that  such  estimates,  or  other  extrinsic 
facts,  should  be  consulted  in  the  construction  of  appropriation  acts,  it 
has  signified  that  intention  in  express  terms;  as,  for  example,  in  the  act 
of  July  14,  1862,  (12  Stats.,  564,)  where  it  is  provided,  "Ihat  hereafter 
no  salaries  shall  be  paid  to  any  employ^  in  any  of  the  navy -yards  ex- 
cept to  those  designated  in  the  estimates;"  and  in  the  act  of  March  3, 
1879,  (20  Stats.,  417,)  in  which  it  is  provided  as  to  the  appropriations 
for  the  general  expenses  of  the  government  of  the  District  of  Columbia 
that  they  should  "be  expended  in  accordance  with  the  estimates  of  the 
Commissioners  of  said  District,  approved  by  the  Secretary  of  the 
Treasury."  The  rule  that  extrinsic  facts  cannot  be  referred  to  in  stat- 
utory construction  is  in  these  acts  expressly  excluded  from  operation. 
"Every  exception  that  can  be  accounted  for  is  so  much  a  confirmation 
of  the  rule  that  it  has  become  a  maxim,  JExceptio  probat  regulam.^  (3 
Term  R.,  722.)  The  legislature  will  not  be  presumed  to  have  done  a 
vain  and  useless  thing  in  authorizing,  in  such  cases,  a  reference  to  the 
estimates.  If  without  this  authority  they  could  properly  have  beeu 
referred  to.  Congress  did  a  vain  and  useless  thing.  (Naz.  Lit.  aild 
Ben.  Inst.  vs.  Commonwealth,  14  B.  Monroe,  266.)  An  appropriation 
is  valid  without  any  estimate  having  been  submitted  to  Congress  there- 
for ;  and  the  location  of  an  item  in  an  appropriation  act  under  a  partic- 
ular heading  cannot  repeal  a  statute  controlling  in  express  terms  the 
mode  of  expending  the  appropriation. 

The  appropriation  of  $175,000  for  "furnishing  artificial  limbs  and 
appliances,  or  commutation  therefor,  and  transportation,"  contained  in 
the  act  of  Congress  of  March  3,  1881,  "making  appropriations  for  sun- 
H.  Ex.  Doc.  219 26 
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dry  civil  expenses  of  the  Government  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty-two,  and  for  other  purposes," 
(21  Stats.,  435,  447,)  erhould,  therefore,  be  entered  on  the  proper  ledgers 
as  for  the  Pension  Office,  instead  of  the  Surgeon-General's  Office.  The 
approi)riation,  although  entered  on  the  books  of  the  Treasury  Depart- 
ment as  for  expenditures  under  the  War  Department,  can,  by  "transfer 
appropriation  warrant,"  be  entered  for  expenditure  under  the  Interior 
Department.  This  transfer  will  be  uecessary,  because  the  accounts  of 
pension  agents  go  to  the  Third  Auditor,  while  those  of  the  Surgeou- 
General  go  to  the  Second  Auditor  for  examination  and  statement. 
There  is  no  authority  to  advance  any  money  from  the  Treasury 
of  the  United  States  for  the  purpose  set  forth  in  War-Department 
requisition  No.  1002,  namely,  to  go  to  the  credit  of  Lieutenant-Colonel 
Swift,  assistant  medical  purveyor  United  States  Army,  New  York 
City,  and  to  be  charged  to  the  appropriation  for  artificial  limbs.  The 
amount  of  this  appropriation  may,  however,  lawfully  be  advanced  to 
diUy -qualified  pension  agents,  whose  duty  it  is  to  disburse  all  moneys 
appropriated  for  this  purpose  "in  the  same  manner  as  pensions  are 
paid."  (Kev.  Stats.,  4789.)  The  adoption  of  the  course  here  recom- 
mended, and  the  refusal  by  the  First  Comptroller  to  approve  of  any 
further  advance  of  money  from  this  appropriation  to  the  medical  dis- 
bursing officer,  need  not  interfere  with  any  proper  contract  entered 
into  for  supplying  the  artificial  limbs,  or  apparatus  for  resection ;  as  tbe 
question  raised  by  the  warrant  for  an  advance  of  $20,000  to  Lieutenant- 
Colonel  Swift  for  this  purpose  relates  only  to  the  legality  of  advancing 
any  money  out  of  the  appropriation  to  a  particular  officer,  and  to  the 
authority  of  another  designated  officer  to  direct  or  control  the  exi)endi- 
ture  of  the  appropriation. 

The  First  Comptroller  is  charged  with  the  duty  of  countersigning 
only  those  warrants  which  are  '*  warranted  by  law."  Necessarily,  there- 
fore, he  must  have  authority  to  examine  into  the  legality  of  the  advance 
or  payment  of  public  money  from  the  Treasury  on  warrants  drawn 
therefor.  (Bender's  case,  1  Lawrence,  Compt.  Dec,  338,  347-349,  391, 
549-559.)  The  Secretary  of  the  Treasury  and  the  Comptroller,  in  grant 
ing  warrants  upon  the  Treasury,  are  both  answerable  for  their  legality. 
In  this  respect  the  Comptroller  is  a  check  upon  the  Secretary.  But 
with  regard  to  the  expediency  of  an  advance  of  money,  the  right  of  judg- 
ing is  exclusively  in  the  head  of  the  Department;  the  Comptroller  has 
no  voice  in  the  matter.    (1  Lawrence,  Compt.  Dec.,  547.) 

The  Secretary  of  the  Treasury  will  be  advised  to  notify  the  Secretary 
of  War  and  the  Secretary  of  the  Interior  of  the  opinion  herein  given 
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as  to  the  illegality  of  the  warrant,  and  of  the  advance  made  thereon ; 
and  also  to  advance  from  the  appropriation  in  question  such  moneys 
as  may  be  required  on  the  requisition  of  the  Secretary  of  the  Interior. 
No  warrant  issued  on  the  requisition  of  the  War  Department  for  any 
unexpended  portion  of  this  appropriation  can  be  lawfully  counter- 
signed by  the  First  Comptroller.  The  draft  for  $20,000  having  been 
issued  in  favor  of  Lieutenant-Colonel  Swift  as  assistant  medical  pur- 
veyor, but  not  delivered  to  him  by  the  Treasurer,  the  latter  officer 
should  be  directed  to  deposit  the  amount  of  the  draft  in  the  name  of 
the  payee  to  the  credit  of  the  appropriation  against  which  the  warrant 
upon  which  it  was  issued  was  drawn,  in  order  that  the  proper  credit 
may  be  given  in  the  settlement  of  Lieutenant-Colonel  Swift's  accounts 
against  the  amount  of  the  warrant  with  which  he  stands  charged,  on 
the  books  of  the  Treasury  Department,  for  artificial  h'mbs,  &c.  The 
necessary  changes  in  the  api)ropriation  ledgers  and  the  disposition  of 
the  draft  which  are  here  recommended  can  be  made  by  the  written 
directions  of  the  Secretary  of  the  Treasury  and  the  First  Comp- 
troUer.* 

Treasury  Department, 

First  Comptroller's  Office^  July  26,  1881. 

•  Since  the  writing  of  this  opinion,  the  Snpplement  to  the  Revised  Statutes  of  the 
United  States  hjis  been  published.  This  supplement  has  been  prepared  and  edited 
by  the  Hon.  William  A.  Richardson,  one  of  the  judges  of  the  Court  of  Claims,  and 
sometime  Secretary  of  the  Treasury.  It  embraces  the  statutes,  general  and  perma- 
nent in  their  uaturc,  passed  after  the  Revised  Statutes ;  that  is,  all  of  the  legislation 
of  the  years  1874-1881,  which  is  still  in  force. 

By  reference  to  pages  247,  248,  and  278,  of.  the  Supplement,  it  will  be  seen  that,  in 
the  judgment  of  the  learned  reviser,  the  p^'ovino  in  the  appropriation  act  of  March  23, 
1876,  (19  Stats.,  8,)  that  the  sum  appropriated  in  that  act  should  be  "  expended  and 
disbursed  under  the  direction  of  the  Surgeon-General  of  the  Army,"  applied  only  to 
that  particular  appropriation,  and  wrought  no  modification  or  repeal,  as  to  any  sub- 
sequent appropriation  for  artificial  limbs  or  commutation,  of  the  provisions  contained 
in  section  4789  of  the  Revised  Statutes.  As  a  further  proof  of  the  distinguished  re- 
viser's conviction  that  section  4789  is  in  full  force,  and  nowise  displaced  by  the  pro- 
viso of  1876,  it  may  be  mentioned  that  in  the  list,  given  in  the  Supplement,  of  the 
sections  of  the  Revised  Statutes  which  have  been  **  altered,  attected,  or  repealed  by 
legislation"  since  the  Revised  Statutes  went  into  eftect,  section  4789  is  not  to  be 
found.  It  is  therefore,  according  to  the  high  authority  cited,  not  "altered,  affected, 
or  repealed "  by  the  proviso  in  question. 

An  opinion  of  the  Attorney-General  of  October  22,  1881,  on  the  subject  above  con- 
sidered by  the  Comptroller,  has  been  published.  It  is  believed  that  the  view  taken 
by  Judge  Richardson  and  tne  Comptroller  is  correct,  notwithstanding  the  opinion  of 
the  Attorney-General  to  the  contrary.  The  views  of  the  Attorney-General  have  been 
considered  at  length  in  the  Appendix  to  1  Lawrence,  Compt.  Dec,  553-559. 

In  the  ** Sundry  Civil"  appropriation  act  approved  August  7,  1882,  the  item  for 
furnishing  artificial  limbs  and  appliances,  &c.,  for  the  fiscal  year  ending  June  30, 
1883,  is  required  "to  be  disbursed  under  the  direction  of  the  Secretary  of  War." 
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IN  THE  MATTER  OF  THE  DISBUBSEMENT  OF  THE  COM- 
PENSATION OF  THE  MEMBERS,  OFHCERS,  CLERKS,  AND 
EMPLOYES  OF  THE  SENATE,  PENDING  THE  VACANCY  IN 
THE  SECRETARYSHIP.-SENATE-DISBURSEMENT  CASE. 


1.  The  right  of  Senators,  Representatives,  and  Delegates  in  Congress  to  receive  **at 

the  end  of  each  m6nth''  the  compensation  or  salary  then  due  is  absolutely  fixed 
by  law ;  and  the  proper  appropriation  has  been  made  for  the  fulfillment  of  this 
public  engagement. 

2.  There  are  two  modes  of  discharging  the  financial  liabilities  of  the  United  States 

when  appropriations  are  made  therefor:  (I)  By  the  settlement  and  adjustment 
of  an  account  pursuant  to  section  236  of  the  Revised  Statutes;  and  (2)  without 
the  settlement  and  adjustment  of  an  account  between  the  United  States  and 
the  claimant  or  creditor. 

3.  Section  236  provides  that  "all  claims  and  demands  whatever  by  the  United  States 

or  against  them,  and  all  accounts  whatever  in  which  the  United  States  are 
concerned,  either  as  debtors  or  as  creditors,  shall  be  settled  and  adjusted  in  the 
Department  of  the  Treasury." 

4.  Where  there  is  no  disbursing  officer  charged  (1)  by  statute,  or  (2)  by  authorized 

regulations,  or  (3)  by  appointment  under  incidental  authority,  with  the  duty 
of  making  payment  of  public  moneys  to  a  creditor  of  the  United  States,  or 
claimant  of  moneys  in  the  Treasury,  such  creditor  or  claimant  has  a  right  to 
present  his  claim  or  demand  to  the  proper  accounting  officers  of  the  Treasury 
for  adjudication  and  payment. 

5.  In  such  case,  unless  otherwise  provided,  the  First  Auditor  states  and  settles  au 

account,  and  the  balance  found  due  to  the  creditor  or  claimant  is,  when  cer- 
tified by  the  First  Comptroller,  paid  by  the  Treasurer  of  the  United  States, 
either  in  money  or  by  draft,  upon  a  warrant  drawn  by  the  Secretary  of  the 
Treasury  and  countersigned  by  the  Comptroller.  This  is  the  general  mode  of 
paying  the  public  liabilities.  It  applies  as  well  to  the  compensation  of  Senators, 
Representatives,  and  Delegates  in  Congress  as  to  other  claims  and  demanda 
against  the  United  States. 

6.  Section  3648  of  the  Revised  Statutes  provides  that  "it  shall  be  lawful,  under  the 

special  direction  of  the  President,  to  make  such  advances  to  the  disbursing^ 
officers  of  the  Government  as  may  be  necessary  to  the  faithful  and  prompt  dis- 
charge of  their  respective  duties,  and  to  the  fulfillment  of  the  publie  engagements.*^ 

7.  Though  the  Secretary  of  the  Seuate  and  the  Clerk  of  the  House  of  Representatives 

were,  by  the  act  of  February  23,  1815,  (3  Stats.,  412,  ch.  51,)  made  disbursing 
officers  of  the  contingent  fund  of  their  respective  Houses,  it  was  not  until  the 
passage  of  the  act  of  February  10,  1854,  (10  Stats.,  267,  carried  into  sections  56 
and  57  of  the  Revised  Statutes, )  that  the  Secretary  of  the  Senate  was  made  the 
disbursing  officer  of  the  oompensation  of  the  members  and  officers  of  that  body, 
as  well  as  of  its  contingent  fund. 

8.  The  provisions  of  law  relative  to  the  disbursement  of  compensation  due  to  the 

members,  officers,  &c.,  of  the  Senate  are  remedial  in  their  nature,  and  are  to  be 
construed  liberally,  the  true  rule  being  to  give  such  construotion  as  shall  **  add 
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force  and  life  to  the  cure  and  remedy,  according  to  the  true  intent  of  the  makers 
of  the  act,  pro  bono  publico,^ 
9.  Every  reason  applicable  to  the  constrnction  of  remedial  statutes  conferring  juris- 
diction on  courts  will  apply  with  equal  force  to  similar  statutes  giving  execu- 
tive jurisdiction ;  and  the  maxim  Est  bonijudicis  ampliare  juriadictiOHem  has  equal 
application  to  the  case  of  executive  or  gtMm-judicial  officers  exercising  authority 
remedial  in  its  nature. 

10.  The  present  case  does  not  disclose  a  ca8U8  omUsua.    The  provisions  of  law  for  the 

appointment  of  disbursing  officers  were  designed  to  furnish  aids  to  the  Treasury 
Department  in  the  performance  of  its  duty  of  fulfilling  the  public  engagements, 
and  not  to  interpose  obstacles  to  such  performance.  The  extensive  powers  of  the 
Secretary  and  Treasurer  are  amply  sufficient  to  meet  the  necessities  of  the  case. 

11.  Section  161  of  the  Revised  Statutes  authorizes  the  head  of  each  Executive  Depart- 

ment to  "prescribe  regulations,  not  inconsistent  with  law,  for  the  government 
of  his  Department,  *  *  »  the  distribution  and  performance  of  its  business 
*  *  * ;"  and  section  248  provides  that  the  Secretary  of  the  Treasury  shall, 
from  time  to  time,  "grant  *  ^  *  all  warrants  for  moneys  to  be  issued  from 
the  Treasury  in  pursuance  of  appropriations  by  law;"  and  "  generally  perform 
all  such  services  relative  to  the  finances  as  he  shall  be  directed  to  perform." 

12.  Application  to  the  present  case  of  the  principle  that  "whenever  anything  is  au- 

thorized, and  especially  if,  as  a  matter  of  duty,  required  by  law  to  be  done,  and 
it  is  found  impossible  to  do  that  thing  unless  something  else  not  authorized  in 
express  terms  be  also  done,  then  that  something  else  will  be  supplied  by  neces- 
sary intendment."  * 

13.  The  Treasurer  of  the  United  States  is  the  chief  disbursing  officer  of  the  Government. 

He  is  required  by  section  3639  of  the  Revised  Statutes,  when  ordered  by  the 
proper  Department  or  officer  of  the  Government,  to  make  such  payments  and 
perform  such  other  duties  as  fiscal  agent  of  the  Government  as  may  be  imposed 
upon  him  by  law,  or  by  regulations  of  the  Treasury  Department  made  in  con- 
formity to  law.  In  the  discharge  of  these  duties,  section  3644  provides  that  all 
moneys  paid  into  the  Treasury  of  the  United  States  shall  be  subject  to  his  draft, 
and  section  3593  includes  within  this  jurisdiction  all  public  moneys  paid  into 
any  depository. 

14.  The  construction  given  to  section  3648,  as  settled  by  long  usage,  is  that  no  special 

direction  of  the  President  as  to  each  advance  is  required,  but  that  a  special 
order  from  him  applicable  to  a  class  of,  or  to  all,  cases  is  a  sufficient  compliance 
with  the  statute.  Under  the  authority  of  the  comprehensive  terms  of  the  order 
of  President  Grant,  under  date  March  11, 1869,  and  of  the  general  provisions  of 
law,  the  Secretary  of  the  Treasury  on  the  1st  of  August,  1881,  pursuant  to  the 
advice  of  the  First  Comptroller,  directed  that  a^lvances  be  made  to  the  Treas- 
urer for  the  payment  each,  month,  during  the  vacancy  in  the  secretaryship  of 
the  Senate,  the  compensation  of  the  members,  officers,  &c.,  of  that  body. 

15.  There  is  no  authority  for  stating  with  the  financial  clerk  of  the  Senate  accounts 

for  the  disbursement  of  the  compensation  of  its  members,  officers,  clerks,  and 
employes;  and  the  Senate  cannot  by  resolution  confer  on  any  of  its  officers, 
other 'than  a  duly  elected  and  qualified  Secretary,  authority  to  make  such  dis- 
bursements. 

16.  The  Treasurer  of  the  United  States  has  been  instructed  to  make  monthly  pay- 

ments of  the  compensation  of  the  members,  officers,  clerks,  and  employes  of  the 
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Senate,  in  the  mo<le  directed  by  the  Secretarj'  of  the  Treaaury,  and  to  render 
his  accounts  for  such  disbursements  in  the  usual  form.  Should  it  become  neces- 
sary, he  will  be  authorized  to  disburse  also  the  contingent  fund  of  the  Senate, 
under  the  limitation  imposed  by  section  76  of  the  Revised  Statutes,  and  con- 
formably to  the  construction  regarding  the  disposition  of  that  fund  which  has 
been  given  in  the  '' Special-Session  case,"  ante,  78,  83. 

Hon.  John  C.  BurcU,  Secretary  of  the  Senate  of  the  United  States, 
died  on  July  28,  1881. 

Mr.  K.  B.  Nixon,  financial  clerk  of  the  Senate,  addressed  to  the  First 
Comptroller,  under  date  August  1, 1881,  a  letter  asking  advice  as  to  the 
method  which,  until  the  election  of  a  Secretary,  should  be  pursued  in 
making  monthly  payments  of  compensation  to  Senators  and  to  the  offi- 
cers, clerks,  and  employes  of  the  Senate. 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  right  of  Senators  to  compensation,  and  also  to  a  regular  monthly 
payment  thereof,  is  fixed  by  law. 

The  act  of  July  28,  1866,  (14  Stats.,  323,  sec.  17,)  provides  "that  the 
compensation  of  each  Senator,  Eepresentative,  and  Delegat-e  in  Congress 
shall  be  five  thousand  dollars  per  annum  •  •  •."  (See  act  January 
20,  1874, 18  Stats.,  4.)    The  Eevised  StJitutes  provide— 

"  Sec.  39.  Each  member  and  delegate,  after  lie  has  taken  and  subscribed 
the  required  oath,  is  entitled  to  receive  his  salary  at  the  end  of  eaeh 
month, 

"Sec.  40.  The  Secretary  of  the  Senate  and  Sergeant-at-Armsof  the 
House,  respectively,  shall  deduct  from  the  monthly  payments  of  each 
member  or  delegate  the  amount  of  his  salary  for  eiich  day  that  he  has 
been  absent  from  the  Senate  or  House,  respectively,  unless  such  mem- 
ber or  delegate  assigns  as  the  reason  for  sucli  abseiuje  the  sickness  of 
himself  or  some  member  of  his  family. 

"  Sec.  41.  When  any  member  or  delegate  withdraws  from  his  seat  and 
does  not  return  before  the  iMijournment  of  Congress,  he  shall,  in  addi- 
tion to  the  sum  deducted  for  each  day,  forfeit  a  sum  equal  to  the  amount 
which  would  have  been  allowed  by  law  for  his  traveling  expenses  in 
returning  home;  and  such  sum  shall  be  deducted  from  his  compensation, 
unless  the  withdrawal  is  with  leave  of  the  Senate  or  House  of  Repre- 
sentatives respectively. 

"Sec.  45.  The  compensation  of  Senators,  Representatives,  and  Dele- 
gates, as  prescribed  in  section  thirty-five,  shall  be  in  lieu  of  all  pay 
and  allowance,  except  actual  individual  traveling  expenses  from  their 
homes  to  the  seat  of  Government  and  return,  by  the  most  direct  route 
of  usual  travel,  once  for  each  session  of  the  House  to  which  such  Sena- 
tor, Representative,  or  Delegate  belongs,  to  be  certified  under  his  hand 

to  the  disbursing  officer  and  filed  as  a  voucher. 

•  •••••  • 

"  Sec.  47.  The  salary  and  accounts  for  traveling  expenses  in  going  to 
and  returning  from  Congress  of  Senators  shall  be  certified  by  the  Prea- 
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ideDtof  the  Senate,  and  those  of  Eepreseutatives  and  Delegates  by  the 
Speaker  of  the  House  of  Representatives. 
"  Sec.  48.  The  certificate  given  pursuant  to  the  preceding  section  shall 

be  conclusive  upon  all  the  Departments  and  officers  of  the  Grovernment. 

•  •  •  •  •  #  • 

"Sec.  62.  The  following  persons  are  employed  in  the  service  of  the 
Senate : 

"One  Secretary  of  the  Senate,  at  a  salary  of  five  thousand  dollars  a 
year. 

"One  officer  charged  with  the  disbursements  of  the  Senate,  at  a  sal- 
ary of  five  hundred  and  seventy-six  dollars  a  year. 

•  •  •  •  #  •  •  • 

'^Oue  financial  clerk,  in  the  officeof  the  Secretary  of  the  Senate,  at  a  sal- 
ary of  three  thousand  dollars  a  year    •     •     ♦.'' 

By  these  provisions  there  is  an  absolute  right  to  the  payment  of  the 
salary  due  to  each  Senator  "at  the  end  of  eaeh  month.^  The  proper 
appropriation  has  been  made  for  the  payment  of  the  salaries  of  Senators 
and  of  the  officers,  clerks,  and  employes  of  the  Senate.     (21  Stats.,  385.) 

The  right  to  a  monthly  payment  being  established,  the  question  now 
to  be  considered  is :  What  provision  has  been  made  by  law  for  the  fulfil- 
ment of  this  public  engagement  f  The  following  sections  of  the  Revised 
Statutes  contain  the  provisions  applicable  thereto  as  a  general  rule : 

"Sko.  46.  Thecompensationof  members  [of  the  Senate  and  House]  and 
delegates  shall  be  passed  as  public  accounts,  and  paid  out  of  the  public 

Treasury. 

•  •  #  •  •  •  • 

"Sec.  56.  The  moneys  which  may  beappropriatedforthecomi)en8ation 
of  members  and  officers,  and  for  the  contingent  expenses  of  the  Senate, 
shall  be  paid  at  the  Treasury',  on  requisitions  drawn  by  the  Secretary  of 
the  Senate,  and  shall  be  kept,  disbursed,  and  accounted  for  by  him 

according  to  law,  and  the  Secretary  shall  be  deemed  a  disbursing  officer. 

•  ••«••« 

"Sec.  62.  The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of 
Representatives  shall  ejich  require  of  the  disbursing  officers  acting  under 
their  direction  or  authority,  the  return  of  precise  and  analytical  state- 
ment8  and  receipts  for  all  the  moneys  which  may  have  been  from  time 
to  time,  during  the  next  preceding  year,  exjiended  by  them;  and  the 
results  of  such  returns  and  the  suras  total  shall  be  communicated  annu- 
ally to  Congress,  by  the  Secretary  and  Clerk,  respectively.'' 

It  is  obvious  that,  as  respects  the  Senate,  this  mode  of  payment  can 
be  observed  only  when  the  office  of  Secretary  is  filled  by  a  duly  qualified 
incQml>ent. 

There  are  two  modes  of  discharging  the  financial  liabilities  of  the 
United  States  when  appropriations  are  made  therefor : 

L—By  th«  settlement  and  adjustment  of  an  account  pur- 
suant TO  SECTION  236  OF  THE  REVISED  STATUTES. 

This  section  provides  that  "all  claims  and  demands  whatever  by  the 
United  States  or  against  them,  and  all  accounts  whatever  in  which  the 
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United  States  are  coucerned,  either  as  debtors  or  as  creditors,  shall  be 
settled  and  adjusted  in  the  Department  of  the  Treasury." 

Where  there  is  no  disbursing  officer  cliarged  (1)  by  statute,  or  (2)  by 
authorized  regulations,  or  (3)  by  appointment  under  incidental  authority, 
Avith  the  duty  of  making  payment  of  public  moneys  to  a  creditor  of  the 
United  States,  or  claimant  of  moneys  in  the  Treasury,  such  creditor 
or  claimant  has  a  right  to  present  his  claim  or  demand  to  the  proper 
accounting  officers  of  the  Treasury  for  adjudication  and  payment.  (Rev. 
Stats.,  236, 209, 277.)  . In  such  case,  unless  otherwise  provided,  the  First 
Auditor  states  and  settles  an  account,  and  the  balance  found  due  to  the 
creditor  or  claimant  is,  when  certified  by  the  First  Comptroller,  paid  by 
the  Treasurer  of  the  United  States,  either  in  money  or  by  draft,  upon  a 
warrant  drawn  by  the  Secretary  of  the  Treasury  and  countersigned  bj^ 
the  Comptroller.  (Rev.  Stats.,  236,  248,  269.  277,  305,  306,  307,  308.) 
This  is  the  general  mode  of  paying  the  public  liabilities.  It  applies  as 
well  to  the  compensation  of  Senators,  Representatives,  and  Delegates 
in  Congress  (Rev.  Stats.,  46)  as  to  other  claims  and  demands  against 
the  United  States. 

II. — Without  the  settlement  and  adjustment  of  an  account 

BETWEEN  THE  UNITED  STATES  AND  THE  CLAIMANT  OR  CREDITOR. 

This  mode  is  authorized  by  law,  and  is  or  may  be  adopted  in  all  case^i 
in  which  money  may  be  advanced  to  properly  qualified  disbursing 
officers  or  agents  of  the  Government  for  the  fulfilment  of  the  public 
engagements.  Section  3648  of  the  Revised  Statutes  provides  that  "it 
shall  be  lawful,  under  the  special  direction  of  the  President,  to  make 
such  advances  to  the  disbursing  officers  of  the  Government  as  may  be 
necesnary  to  the  faithfiil  and  prompt  discharge  of  their  respective  duties, 
and  to  the  fuljillment  of  the  public  engagtments.  The  President  may  also 
direct  such  advances  as  he  may  deem  necessary  and  proper  to  persons 
in  the  military  and  naval  ser\ice  employed  on  distant  stations,  where 
the  discharge  of  the  pay  and  emoluments  to  which  they  may  be  entitled 
cannot  be  regularly  effected.'' 

From  the  moneys  so  advanced  to  such  disbursing  officers  they  pay 
such  liabilities  of  the  United  States  as  they  may  be  authorized  to  dis- 
charge, e.  g,,  salaries  of  public  officers  and  employes,  pensions,  and 
other  liabilities  of  which  the  amount  to  be  paid  to  each  creditor  is  fixed 
by  law  or  regulations  or  may  be  ascertained  by  application  to  the  proper 
accounting  officers.  When  the  disbursing  officers  make  such  payments 
they  are  required  to  take  proi>er  receipts  therefor,  and  to  render  account^ 
to  the  Treasury  Department  monthly,  with  such  receipts  as  vouchers. 
(Rev.  Stats.,  3622,  3623.)    These  accounts  are  examined  and  certified 
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by  the  proper  auditors  and  by  them  referred  for  revision  and  certifica- 
tion to  the  First  or  Second  Comptroller,  or  the  Commissioner  of  Cus- 
toms, as  the  law  may  require.  This  mode  of  payment  enables  the 
Treasury  Department  to  discharge  promptly  the  public  engagements 
and  liabilities  in  vast  a  multitude  of  cases;  and  for  this  purpose,  as  well 
a8  for  that  of  saving  the  accounting  officers  the  labor  of  stating  and 
certifying  a  large  number  of  accounts  when  one  account  would  answer, 
this  mode  is  authorized  by  law.  If  the  disbursing  officer  is  in  doubt  as 
to  the  amount  due,  or  as  to  the  form  of  voucher  to  be  taken,  or  as  to 
auy  other  question  in  relation  to  his  account,  he  submits  the  matter 
to  the  proper  accounting  officer  before  making  payment;  and  the  latter 
instructs  him,  and  thus  gives  a  decision  in  advance  of  the  settlement  of 
tlie  account.  This  practice  is  necessary  to  the  maintenance  of  the  dis- 
bursing system,  and  is  therefore  proper.  (Senate-Clerks'  case,  ant^j  66. ) 
Although  section  46  of  the  Revised  Statutes  says  that  the  compensa- 
tion of  members  and  delegates  shall  be  passed  as  public  accounts,  and 
paid  out  of  the  public  Treasury,  this  does  not  mean  that  it  shall  be  paid 
only  in  the  first  mode  stated  above.  The  second  mode  is,  as  will  be 
seen  by  the  statutory  provisions  already  cited  and  referred  to,  fully 
authorized,  unless  there  is  some  strong  reason  or  express  provision  of 
law  against  it.  Section  46  would  seem  to  be  mere  legislative  surplusage ; 
it  can  only  imply  that  the  First  Auditor  and  First  Comptroller  of  the 
Treasury  Department  are  to  examine  the  accounts  and  certify  the 
balances  in  the  cases  to  which  it  refers;  but  this  is  a  duty  incumbent 
on  them  by  the  organic  laws  of  the  public  accounting  system.  (Rev. 
Stats.,  236, 269, 277.)  If  there  were  no  statutory  provision  for  a  special 
disbursing  officer  of  the  Senate,  an  account  for  the  compensation  of 
each  of  the  members,  officers,  clerks,  and  employes  of  that  body  could 
be  stated  monthly  under  the  general  provisions  of  law;  and  warrants 
and  drafts  for  the  amounts  found  due  would  issue  as  in  the  case  of  other 
accounts.  Or,  instead  of  a  separate  account  for  each  person,  a  general 
account,  upon  which  one  warrant  for  the  total  amount  due  each  month 
would  issue,  accompanied  with  directions  to  the  Treasurer  to  make  pay- 
ment, by  draft  or  otherwise,  to  each  individual  of  the  amount  found  to 
be  due  him,  might  be  stated.  Or,  again,  the  Secretary  of  the  Treasury 
might,  by  virtue  of  the  provisions  of  sections  3614  and  3648  of  the  Re- 
vised Statutes,  appoint  a  special  agent  to  disburse  the  public  money 
due  each  month  to  the  members,  officers,  &C.5  of  the  Senate.  It  might 
become  necessary  for  the  Secretary  to  make  such  appointment,  as  the 
most  expeditious  and  convenient  method  of  performing  the  duty  incum- 
bent on  the  Treasury  Department  to  fulfil  the  financial  engagements 
of  the  Government  towards  these  persons. 
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In  the  case  now  under  consideration,  however,  the  law  has  provided 
for  a  special  disbursing  officer,  namely,  the  Secretary  of  the  Senate. 
During  the  first  sixty-five  years  of  its  existence  the  Senate  was  without 
the  convenience  secured  by  making  its  own  Secretary  its  disbursing 
officer  for  all  purposes.  In  the  act  of  September  22, 1789,  (1  Stats.,  70.) 
first  allowing  compensation  to  the  members  and  officers  of  the  Senate 
and  House  of  Bepesentatives,  there  was  no  provision  for  a  disbursing 
officer  of  either  body.  The  compeuhation,  under  that  act,  was  to  be 
certified  by  the  President  of  the  Senate  and  the  Speaker  of  the  House 
of  Representatives  for  their  respective  Houses;  and  the  accounts  there- 
for were  to  be  "passed  as  public  accounts,  and  paid  out  of  the  public 
Treasury,"  substantially  as  provided  in  section  46  of  the  Revised  Stat- 
utes. This  method  was  continued  by  the  acts  of  March  10, 1796,  (1  Stats., 
449,  sec.  5;)  March  19, 1816,  (3  Stats.,  257;)  January  22, 1818,  (3 Statfi., 
409,  sec.  3;)  and  September  30,  1850,  (9  Stats.,  523,  carried  into  section 
48  of  the  Revised  Statutes.)  Though  the  Secretary  of  the  Senate  and 
the  Clerk  of  the  House  of  Represenratives  were,  by  the  act  of  Februan 
23,  1815,  (3  Stats.,  412,  ch.  51,)  made  disbursing  officers  of  the  contingent 
fund  of  their  respective  Houses,  it  was  not  until  the  passage  of  the  a<jt 
of  February  10,  1854,  (10  Stats.,  267,  carried  into  sections  56  and  57  of 
the  Revised  Statutes,)  that  the  Secretary  of  the  Senate  was  made  the 
disbursing  officer  of  the  oompenHatUm  of  the  members  and  officeraof  that 
body,  as  well  as  of  its  contingent  fund ;  and  the  peual  sum  of  his  bond 
to  the  United  States,  in  his  new  character  as  the  sole  disbursing  officer 
of  the  Senate,  was,  by  section  2  of  the  same  act,  raised  to  twenty  thon 
sand  dollars. 

A  special  disbursing  officer  of  the  Senate  being  thus  provided  by  la\v» 
the  question  arises  whether  in  the  event  of  his  death  or  disability,  or  ol* 
a  vacancy  from  any  cause  in  the  office,  the  Treasury  Department  may 
adopt  either  of  the  methods  above  mentioned  for  the  fulfilment,  eacli 
month,  of  the  public  engagements  towards  the  members,  officers,  &c.. 
of  the  Senate. 

If  the  Treasury  Department  is  without  this  power,  there  is  a  ca«ns 
omissus  in  the  law;  there  is  a  statutory  right  without  a  remedy.  This 
is  a  conclusion  whicli  should  not  be  rejiched  if  by  a  fair  and  reasonabl** 
construction  of  the  existing  provisions  it  can  be  avoided.  These  pro 
visions  are  remedial^  and,  being  so,  they  are  to  be  construed  hberally; 
for  in  the  case  of  a  remedial  statute  "everything  is  to  be  done  in  ad- 
vancement of  the  remedy  that  can  be  given  consistently  with  any  con- 
struction that  can  be  put  upon  it."  (Potter's  Dwarris  on  Statutes,  261.) 
I  n  taking  remedial  statutes  by  equity,  the  enacting  words  may  be  ei- 
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tended  "  beyond  their  natural  import  and  eflFect,  in  order  to  include  other 
cases  •  •  •  within  the  apparent  intention  of  the  legislature."  {Id.) 
The  true  and  ancient  rule  is,  to  give  **such  construction  as  shall 
•  •  •  add  force  and  life  to  the  cure  and  remedy,  according  to  the 
true  intent  of  the  makers  of  the  act,  pro  bono  publico.^  (Heydon's  case, 
3  Rep.,  fol.7  ft;  Magdalen  College  case,  11  Rep.,  fol.  73 ft;  Bac.  Abr.,  tit. 
"Statutes;"  Att.-Gen.  vs.  Walker,  3  Exch.,  258;  Miller  vs.  Salomons,  7 
Exch.,  522;  Jackson  vs.  Bumham,  8  Exch.,  180;  Warburton  vs.  Love- 
land  d.  Ivie,  1  Hudson  &  B.,  647;  Becke  vs.  Smith,  2  Mees.  &  W.,  198.) 
The  reason  of  the  law  is  the  life  of  the  law.  Every  reason  applicable 
to  the  construction  of  remedial  statutes  conferring  jurisdiction  on  courts 
will  apply  with  equal  force  to  similar  statutes  giving  executive  juris- 
diction ;  and  the  maxim  Est  bonijudicis  ampliare  jurisdictionem  has  equal 
application  to  the  case  of  executive  or  <2^tMi«ijudicial  officers  exercising 
authority  remedial  in  its  nature. 

Even  if  a  casus  omissus  were  revealed  in  the  present  case  by  the  fail- 
ure of  Congress  to  provide  for  the  devolution  of  the  duties  of  the  Sec- 
iftaiy  of  the  Senate  as  a  disbursing  officer  in  the  case  of  his  death  or 
disability,  or  a  vacancy  from  any  cause  in  the  office,  it  would  furnish 
au  appropriate  instance — if  any  case  since  the  compilation  of  the  Revised 
Statutes  could — of  the  applicability  of  the  rule,  that  the  particular  case 
left  unprovided  for  should  be  disposed  of  according  to  the  law  as  it  ex- 
isted prior  to  the  enactment  of  the  special  provision  which  had  become 
inoperative.  (Bole  vs.  Horton,  Vaugh.  R.,  373;  Beaumont  vs.  Barrett, 
1  Moo.  P.  C.  C,  77;  Kielley  vs.  Carson,  4  Moo.  P.  C.  C,  88;  Doyle  vs. 
Falconer,  4  Moo.  P.  C,  N.  s.,  219;  s.  C.  L.  R.,  1  P.  C.  App.,  328;  Bur- 
dett  VH.  Abbott,  14  East,  138.)  The  omission  of  the  legislature  to  make 
special  provision  for  the  contingency  which  has  just  happened  may  be 
accounted  for  either  by  the  maxim  Quod  semel  aut  bis  existit  prwterennt 
legislatores,  or  by  presuming,  as  may  reasonably  be  done,  that  Congress 
considered  the  provisions  of  sections  236,  3614,  and  3648  of  the  Revised 
Statutes  sufficiently  broad  to  cover  the  present  contingency  and  any 
other  of  similar  character. 

lu  strict  fact,  however,  this  case  does  not  disclose  a  casus  omissus. 
The  provisions  of  law  for  the  appointment  of  disbursing  officers  were 
designed  to  furnish  aids  to  the  Treasury  Department  in  the  perform- 
ance of  its  duty  of  fulfilling  the  public  engagements,  and  not  to  intei- 
I)08e  obstacles  to  such  performance.  Section  161  of  the  Revised  Stat- 
ates  aathorizes  the  head  of  each  Executive  Department  to  "  prescribe 
i^galations,  not  inconsistent  with  law,  for  the  government  of  his  Depart- 
ment,   •    •    •    the  distribution  and  performance  of  its   business 
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*  •  ♦ ;"  and  section  248  provides  that  the  Secretary  of  the  Treasury 
shall,  from  time  to  time,  *' grant  ♦  ♦  ♦  all  warrants  for  moneys  to 
be  issued  from  the  Treasury  in  pursuance  of  appropriations  by  law ;" 
and  "  generally  perform  all  such  services  relative  to  the  finances  as  he 
«hall  be  directed  to  perform.''  In  the  performance  of  such  services  he 
may  adopt  all  proper  and  necessary  forms  and  modes  of  giving  effect  to 
the  law.  (United  States  vs.  Macdaniel,  7  Pet,  2;  Tracy  vs.  Swartwout, 
10  Pet.,  95;  United  States  vs.  Barrows,  1  Abb.  C.  C,  351.)  The  pro- 
vision in  section  3648  authorizing  the  President "  to  make  such  advances 
to  the  disbursing  officers  of  the  Government  as  may  be  necessary  to  the 
faithful  and  prompt  discharge  of  their  respective  duties,  and  to  the  ful- 
fillment of  the  public  engagements,"  contemplates  the  disbursement  of 
the  public  money  under  the  second  modeof  discharging  the  public  obli- 
gations or  engagements  which  has  been  adverted  to  above;  but  it  does 
not  necessarily  exclude  the  first  mode,  nor  preclude  the  Treasury  De- 
partment from  pursuing  it  where  it  shall  be  found  most  convenient  or 
«hall  have  become  necessary  to  the  faithful  and  prompt  discharge  of 
such  obligations. 

There  is  a  maxim  particularly  applicable  to  this  case,  Quando  lex  ali- 
quid  ali<mi  concedit,  conceditur  et  id  sine  qw»  res  ipsa  esse  non  potest : — 
^*  Whenever  anything  is  authorized,  and  especially  if,  as  a  matter  of 
duty,  required  by  law  to  be  done,  and  it  is  found  impossible  to  do  that 
thing  unless  something  else  not  authorized  in  express  terms  be  also 
done,  then  that  something  else  will  be  supi)lied  by  necessary  intend- 
ment." (Fenton  vs.  Hampton,  11  Moo.  P.  C.  C,  360.)  The  Secretary 
of  the  Treasury  is  authorized  to  advance  moneys  monthly  for  the  pay- 
ment of  the  salaries  in  question;  it  is  a  matter  of  duty  required  by  the 
law  to  be  done.  It  is  impossible  to  advance  to  the  disbursing  officer  of 
the  Senate,  for  there  is  no  such  officer  at  present.  If  the  law  does  not 
in  express  terras  authorize  an  advance  to  any  other  officer  for  the  pur- 
pose of  paying  the  salaries  due,  this  authority  will  be  implied  as  having 
been  necessarily  intended  by  Congress  in  such  a  case. 

The  Treasurer  of  the  United  States  is  the  chief  disbursing  officer  of 
the  Government.  He  is  required  by  section  3639  of  the  Revised  Stat- 
utes, when  ordered  by  the  proper  Department  or  officer  of  the  Govern- 
ment, to  make  such  payments  and  perform  such  other  duties  as  fiscal 
^gent  of  the  Government  as  may  be  imposed  upon  him  by  law,  or  by 
regulations  of  the  Treasury  Department  made  in  conformity  to  law.  lu 
the  discharge  of  these  duties,  section  3644  provides  that  all  moneys 
paid  into  the  Treasury  of  the  United  States  shall  be  subject  to  his  dr^fl, 
a.nd  section  3593  includes  within  this  jurisdiction  all  public  moneys 
paid  into  any  depository. 
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These  extensive  powers  of  the  Secretary  and  Treasurer  are  amply 
sufficient  to  meet  the  necessities  of  the  present  case. 

The  construction  given  to  section  3648,  as  settled  by  long  usage,  i& 
that  DO  special  direction  of  the  President  as  to  each  advance  is  required,^ 
but  that  a  special  order  from  him  applicable  to  a  class  of,  or  to  all,  casea 
is  a  sufficient  compliance  with  the  statute.  (Inspectors'  case,  1  Law- 
rence, Compt.  Dec.,  201;  Williams  vs.  United  States,  1  How.,  290;: 
United  States  vs.  Bliason,  1(J  Pet.,  302;  Wilcox  vs.  Jackson,  13  Pet.^ 
ol3.)  This  construction  is  recommended  by  various  considerations 
of  convenience  and  justice.  In  conjunction  with  the  statutory  pro- 
visions already  adverted  to,  it  obviates  the  necessity  of  having 
recourse  in  such  a  case  as  the  present  to  the  method  of  paying 
through  the  medium  of  a  stated  account.  As  instances  of  this  con- 
struction, may  be  mentioned  the  Executive  orders  severally  of  President 
Pierce,  under  date  March  22, 1853;  of  President  Grant,  under  date  Sep- 
tember 10, 1873;  and  of  President  Hayes,  under  date  June  15,  1877. 
(Quoted  in  Inspectors'  case,  supra.) 

As  an  instance  of  the  method  pursued  in  giving  effect  to  this  con- 
struction, the  letter  of  the  late  R.  W.  Tayler,  First  Comptroller,  under 
date  March  11,  1869,  to  President  Grant,  and  the  President's  order  of 
the  same  date  relative  thereto,  are  in  point.    The  Comptroller's  letter 

runs: 

• 
"I  have  the  honor  to  request  that,  in  accordance  with  former  practice^ 
and  under  authority  of  the  act  of  January  3 1, 1823  [Rev.  Stats.,  sec.  3648] 
'concerning  the  disbursement  of  public  money,'  the  President  will  direct 
that  needful  advances  of  money  be  paid  to  disbursing  oflScers  in  the 
civil  service  of  the  Government,  who  may  have  given  bonds  as  required 
by  law;  to  such  military  and  naval  officers  as  may  by  law  be  authorized 
to  disburse  the  same;  and  to  the  bankers  of  the  United  States  in 
London." 

The  President's  order  reads  as  follows: 

''Under  authority  of  the  act  of  January  31, 1823,  'concerning  the  dis- 
bursement of  public  money,'  permission  is  hereby  given  that  needful 
advances  of  money  be  made  to  disbursing  officers  in  the  civil  service  of 
the  Government,  who  may  have  given  bonds  as  required  by  law;  to 
snch  military  and  naval  officers  as  may  by  law  be  authorized  to  disburse 
the  same;  and  to  the  bankers  of  the  United  States  in  London;  as  re- 
quested in  your  letter    •    *    *." 

Under  the  authority  of  the  comprehensive  terms  of  this  order,  and  of 
the  general  provisions  of  law  already  referi^ed  to,  the  Secretary  of  the 
Treasury  on  the  1st  instant,  pursuant  to  the  advice  of  the  First  Comp- 
troller, directed  that  advances  be  made  to  the  Treasurer  for  the  payment 
each  month  of  the  compensation  of  the  members,  officers,  &c.,  of  the 
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Senate.    The  direction  was  appended  to  a  copy  of  the  above-cited  Ex- 
ecutive order  of  President  Grant,  and  it  reads  as  follows : 

"Teeasuey  Depaetment, 

"  August  1,  1881. 

"The  death  of  the  Hon.  John  C.  Burch,  Secretary  of  the  Senate  of 
the  United  StJites,  having  left  that  office  without  a  disbursing  officer, 
there  will  be  advanced  from  time  to  time  to  the  Treasurer  of  the  United 
States,  from  the  proper  appropriations,  in  accordance  with  the  foregoing 
order,  such  amounts  as  may  be  necessary  to  the  fulfilment  of  the  pub- 
lic engagements,  with  reference  to  salaries  of  Senators  of  the  United 
^states,  and  officers,  clerks,  and  employes  of  the  Senate  and  its  com- 
mittees. 

"WILLIAM  WINDOM, 

^^  Secretary, 
"Countersigned: 

"  William  Laweence, 

^^  First  Comptroller P 

This  mode  of  payment  will  be  continued  until  the  election",  and  quali- 
lication  as  disbursing  officer,  of  a  Secretary  of  the  Senate. 

A  question  has  been  made  whether  the  financial  clerk  of  the  Senate 
may  not,  during  the  vacancy  in  the  Secretaryship,  act  as  disbursing 
officer  of  that  body.  The  financial  clerk  acts  under  the  "direction  or 
authority''  of  the  Secretary  of  the  Senat-e.  (Rev.  Stats.,  62.)  He  is  not 
its  disbursing  officer.  The  Secretary  of  the  Senate  is  responsible  to  the 
United  States  for  all  public  moneys  coming  into  his  hands,  which  he 
intrusts  to  the  financial  clerk.  It  is  clear  that  in  disbursing  such  moneys 
the  financial  clerk  can  only  act  under  the  direction  or  authority  of  the 
Secretary.  The  duties  of  the  clerk  with  respect  to  public  moneys  are 
limited  by  law  to  such  disposition  of  them,  by  him,  as  may  be  directed 
or  authorized  by  the  Secretary  of  the  Senate.  These  duties  cannot  be 
extended  beyond  the  statutory  limits.  The  financial  clerk  is  not,  by 
virtue  of  his  office,  a  disbursing  officer  within  the  meaning  of  section 
3648  of  the  Revised  Statutes,  although  in  section  62  he  is  impliedly  re- 
ferred to  as  a  disbursing  officer  under  the  Secretary  of  the  Senate;  but 
this  reference  is  to  be  taken  in  connection  with  the  specific  provisions 
of  other  sections  relative  to  the  disbursement  of  the  public  moneys. 
Section  56  distinctly  provides  that  the  moneys  appropriated  for  the 
Senate  shall  be  drawn  from  the  Treasury  by  the  Secretary  of  the  Senate, 
and  be  disbursed  and  accounted  for  by  that  officer  according  to  law. 

The  accounting  officers  of  the  Treasury  are  by  this  section  and  by  sec- 
tions 236, 269,  and  277,  authorized  to  state  and  certify  accounts  for  such 
moneys  with  the  Secretary  of  the  Senate.  There  is  no  authority  for 
stating  such  accounts  with  the  financial  clerk,  and  section  62  is  itself 
<5onclusive  against  the  existence  of  such  authority.    The  Senate  cannot 
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by  resolution  confer  on  any  of  its  officers,  other  than  a  duly  elected 
and  qaalified  Secretary  of  that  body,  authority  to  disburse  the  moneys 
appropriatcMi  for  the  compensation  of  its  members,  officers,  clerks,  and 
employes.    (6  Op.  Att-Gen.,  680.) 

The  power  conferred  on  heads  of  Departments  by  section  3614  might 
possibly  be  held  to  warrant  the  employment  by  the  Secretary  of  the 
Treasury  of  the  financial  clerk  as  a  special  agent  for  the  disbursement  of 
the  monthly  compensation  of  the  members,  officers,  &c.,  of  the  Senate; 
but  in  this  capacity  he  would  be  an  employ^  of  the  Treasury  Depart 
ment,  having  no  relation  to  his  official  character  as  the  financial  clerk 
of  the  Senate.  The  adoption,  however,  of  a  different  mode  of  meeting 
the  emergency  occasioned  bj'  the  death  of  Mr.  Burch  has  rendered  it 
unnecessary  to  decide  this  point. 

The  Treasurer  of  the  United  States  has  been  instimcted  to  make 
monthly  payments  of  the  compensation  of  the  members,  officers,  clerks, 
and  employes  of  the  Senate,  in  the  mode  directed  by  the  Secretary  of 
the  Treasury,  and  to  render  his  accounts  for  such  disbursements  in  the 
usual  form.  Should  it  become  necessary,  he  will  be  authorized  to  dis- 
burse also  the  contingent  fund  of  the  Senate,  under  the  limitation  im- 
posed by  section  76  of  the  Revised  Statutes,  and  conformably  to  the 
constractiou  regarding  the  disposition  of  that  fiind  which  has  been  given 
in  the  "  Special-Session  case,"  antej  78,  83. 

Tbeasxjry  Department, 

First  Comptroller^  Office^  August  2, 1881. 


IN  THE  MATTER  OF  THE  AVAILABILITY  OF  FEES,  OR  OF 
INCIDENTAL-EXPENSES  APPROPRIATION,  FOR  PAYMENT 
OF  CLERICAL  COMPENSATION -DISTRICT  LAND-OFFICE 
CASE. 


1.  Construction  given  to  sections  2239,  2240,  2241,  2255,  3617,  3660,  3678,  3679,  and 

3682  of  the  Revised  Statutes. 

2.  The  general  words  of  prohibition  in  one  section  of  the  Revised  Statutes  may  be 

qualified  and  restrained  in  their  application  to  a  particular  case  by  another 
section  of  the  revision,  or  by  a  subsequent  statute,  when  such  intention  on  the 
part  of  Congress  is  sufficiently  apparent. 

3.  Section  3682,  declaring  that  "  no  moneys  appropriated  for    *     *    *    incidental 

•  *  *  purposes  shall  be  expended  or  paid  for  *  *  *  clerical  compensa- 
tion," is,  as  to  clerks  iu  district  land-offices,  qualified  by  section  2255,  which 
declares  that,  in  a  certain  event,  those  clerks  employed  by  the  register,  with 
the  approval  of  the  Secretary  of  the  Interior,  shall  be  paid  *^  out  of  the  appro- 
priation for  incidental  expenses  of  district  land-offices.'' 
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The  clear  intention  of  Congress  should  prevail,  even  as  against  the  mere  letter 
of  a  statute.  Hence^  as  section  2255  of  the  Revised  Statutes  declares  that 
when  no  surplus  exists  of  the  fees  authorized  to  be  charged  by  section  2239, 
the  compensation  of  clerks  in  district  land-offices  shall  be  paid  out  of  the 
appropriation  for  incidental  expenses  of  such  offices,  the  compensation  may. 
when  the  fees  thus  charged  cannot  be  lawfully  applied  to  that  purpose,  be  paid 
out  of  such  appropriation. 

5.  The  "  surplus  fees"  mentioned  in  sections  2239  and  2255  of  the  Revised  Statutes 

cannot,  in  the  absence  of  an  appropriation  act,  be  used,  either  before  or  after 
being  covered  into  the  Treasury,  in  paying  for  the  compensation  of  clerks  in 
district  land-offices. 

6.  The  question  considered :  Whether  it  is  competent  for  Congress  to  give  authority, 

without  a  specific  appropriation  act,  to  use  public  money  for  a  public  purpose 
before  it  is  covered  into  the  Treasury. 

7.  The  general  iirovisions  of  one  section  of  the  Revised  Statutes  in  relation  to  a  par- 

ticular subject  cannot  be  restrained  by  a  special  provision  of  another  section 
relating  to  the  same  subject,  unless  there  be  a  reasonably  clear  purpose  to  make 
an  exception  to  the  general  provisions.  Hence,  if  there  can,  by  fair  construc- 
tion, be  a  purpose  for  the  special  provision,  without  construing  it  as  an  ex- 
ception to  the  general  one,  it  should  be  so  construed  as  to  subserve  that  purpose 
only.  An  apparent  inference,  or  implication,  resulting  from  the  provisions 
of  one  section,  cannot  restrain  or  limit  the  clear,  general  words  of  another 
section. 

8.  When  the  sections  of  the  Revised  Statutes  are  clear,  resort  cannot  be  had,  in 

order  to  give  them  construction,  to  the  statutes  from  which  they  were  taken. 

9.  Registers  and  receivers  of  district  land-offices  cannot  retain,  in  payment  of  com- 

pensation due  them  from  the  United  States,  the  fees  they  receive  under  section 
2239.     These  fees  must  be  covered  into  the  Treasury. 

10.  Section  2255  of  the  Revised  Statutes  does  not  make  an  appropriation,  nor,  ia 

view  of  other  sections,  does  it  authorize  the  application  of  fees  received  under 
section  221^  to  the  payment  of  compensation  due  registers  or  receivers. 

11.  The  annual  appropriation  for  *  incidental  expenses  of  district  land-offices"  is  the 

only  source  whence  the  compensation  of  clerks  temporarily  employed,  pur- 
suant to  section  2255  of  the  Revised  Statutes,  can  lawfully  be  paid. 

The  Commissioner  of  the  General  Laud  Office,  by  letter  of  July  27, 
1881,  to  the  First  Comptroller,  says: 

*^  There  is  annually  appropriated  for  *  Contingent  expenses,  land  officea,'' 
the  sum  of  $100,000,  to  pay  the  salaries  of  clerks,  rent  of  .offices,  stu^ 
tionery,  and  other  necessary  bills  for  furniture,  plat  books,  repairs,  &e^ 
The  number  of  laud  offices  now  in  operation  aggregate  ninety-sev^eu, 
with  a  continual  increase  in  the  area  of  lands  yearly  disposed  of  iiiwier 
the  several  methods  of  obtaining  title  to  the  public  lauds.  ♦  •  • 
The  amount  appropriated  to  meet  these  expenses  has  become  inade- 
quate.   ♦    •    • 

"By  reference  to  section  2239  of  the  Revised  Statutes,  it  will  be  seeu 
that  the  register  of  a  consolidated  local  office  is  authorized  to  charge 
the  same  fees  as  are  charged  in  the  local  courts  of  his  district  for  rtx^k- 
ing  transcripts  for  individuals,  and  furnishing  any  other  record  i^. 
formation  respecting  public  lands  or  land  titles;  such  fees  tobe  sbctred 
with  the  receiver. 
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"  Section  2255  authorizes  the  employment  by  registers  of  consolidated 
land  districts,  with  the  approv^al  of  the  Secretary  of  the  Interior,  of  a 
sufficient  clerical  force,  at  a  reasonable  per-diem  compensation,  for  such 
time  as  such  force  is  absolutely  required  to  keep  up  the  current  busiuess,. 
the  expense  thereof  to  be  paid  from  the  surplus  fees,  if  any  exist,  au- 
thorized to  be  charged  by  section  2239;  if  not,  then  to  be  paid  from 
the  appropriation  for  M'ontingent  expenses,  land  offices.' 

"While  section  2255  authorizes  the  payment  of  such  clerical  force 
from  said  surplus  fees,  section  3617  directs  that  the  gross  amount  of 
all  moneys  received  from  whatever  source  for  the  use  of  the  United 
States,  except  as  provided  in  section  3G18,  which  has  no  reference  to 
the  matter  in  question,  shall  be  paid  by  tbe  officer  or  agent  receiving 
the  same  into  the  Treasury  without  any  abatement  or  deduction  on 
account  of  salary,  fees,  costs,  charges,  expenses,  or  claim  of  any  de- 
scription whatever. 

"If  by  section  3617  receivere  of  public  moneys  in  consolidated  offices 
are  precluded  from  i)aying  the  salaries  of  clerks  employed  therein  from 
surplus  fees  earned  under  section  2239,  and  are  required  to  paj'  into  the 
Treasury  the  gross  receipts  of  their  offices,  could  not  a  portion  of  such 
surplus  feeSj  sufficient  to  pay  the  salarits  of  clerks  in  said  offices,  after 
they  have  been  paid  into  the  Treasury j  be  placed  to  the  credit  of  the  current 
appropriation  for  ^Contingent  expenses^  land  officeSj^  as  authorized  by 
section  2255!     •     #     # 

"An  early  decision  is  respectfully  retiuested." 


Opinion  by  William  Law^rence,  First  Comptroller  : 

The  sundry -civil  appropriation  act  of  March  3,  1881,  appropriates 
for  the  service  of  the  fiscal  year  ending  June  30,  1882,  "for  incidental 
expenses  of  the  several  [district]  land -offices,"  $100,000.  (21  Stats.  ^ 
435,  450.)  Section  3682  of  the  Revised  Statutes  declares  that  "  no 
moneys  appropriated  for  contingent,  incidental,  or  miscellaneous  pur- 
poses shall  be  expended  or  paid  for  official  or  clerical  compensation." 
Section  2255  provides  that  "the  Secretary  of  the  Interior  is  authorized 
to  make  a  reasonable  allowance  for  office-rent  for  each  consolidated 
land-office,  and,  when  satisfied  of  the  necessity  therefor,  to  approve  of 
the  employment  by  the  register  of  one  or  more  clerks,  at  a  reasonable 
I>er-diem  compensation,  for  such  time  as  such  clerical  force  is  abso- 
lutely required  to  keep  up  the  current  public  business,  which  clerical 
force  shall  be  paid  out  of  the  surplus  fees  authorized  to  be  charged  by  sec- 
tiou  twenty-two  hundred  and  thirty-nine,  if  any;  and  if  no  surplus 
exists,  then  out  of  the  appropriation  ^for  incidental  expenses  of  district 
land-offices;  but  no  clerk  shall  be  so  paid  unless  his  employment  has 
been  first  sanctioned  by  the  Secretary  of  the  Interior." 

Here  are  two  sections  in  apparent  conflict — a  circumstance  not 
anasnal  in  the  Revised  Statutes.    (Huidekoper's  case,  ante,  354.) 

The  provision  of  section  2255,  authorizing  payment  of  clerical  com- 
H.  Rx.  Doc.  219 27 
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pensation  out  of  the  fees  collected  under  section  2239,  is  in  apparent  con- 
flict also  with  section  3617,  wliich  provides  that  '*  the  gross  amount  of  all 
moneys  received  from  whatever  source  for  the  use  of  the  United  States 
•  ♦  *  shall  be  puid  Jby  the  officer  or  agent  receiving  the  same  into 
the  Treasury,  at  as  early  a  day  as  practicable,  without  any  abatement 
or  deduction  on  account  of  salary,  fees,  costs,  charges,  expenses,  or 
claim  of  any  description  whatever.  But  nothing  herein  shall  affect  any 
provision  relating  to  the  revenues  of  the  Post-Office  Department." 

Literally,  if  such  surplus  should  exist  and  yet  could  not  for  any 
cause  be  used,  clerks  could  not  be  paid  from  the  appropriation  for  in- 
cidental expenses.  But  such  construction  would  give  effect  to  the  mere 
letter  of  the  statute,  and  not  its  purpose.  The  maxim  applies:  Qui 
hceret  in  literd^  hceret  in  cortice.  All  construction  should  be  reasonabh% 
and  such  as  to  carry  out  the  intention  of  the  law-making  power.  Sec- 
tion 2255  authorizes  registers  to  appoint  clerks  with  the  approval  of 
the  Secretary  of  the  Interior^  and  Congress  evidently  intended  that 
the  compensation  of  such  clerks  should  be  paid  from  the  fund  which 
the  law  had  appropriated  for  the  purpose.  If  one  fund  which  might 
have  been  made  available  by  Congress  for  i)aying  such  compensation, 
even  under  a  idedge  that  it  should  be,  has  not,  in  fact,  l>een  so  made,  then, 
any  other  fund  which  is  made  available  by  appropriation  may  be  used. 

The  "surplus  fees"  referred  to  in  sections  2239  and  2255  of  the 
Revised  Statutes,  cannot,  in  the  absence  of  an  appropriation  by  Con- 
gress, be  used  in  making  payment  for  clerical  compensation,  but  must 
be  covered  into  the  Treasury ;  and,  being  so  covered  in,  no  part  thereof 
can  be  "placed  to  the  credit  of  the  current  appropriation  for  contin- 
gent [incidental]  expenses  of  land  offices,"  as  suggested  by  the  Com- 
missioner. 

Section  2239  provides  that — 

"The  register  for  any  consolidated  land-district,  in  addition  to  the 
fees  now  allowed  by  law,  shall  be  entitled  to  charge  and  receive  for 
making  transcri[)ts  for  individuals,  or  furnishing  any  other  record 
information  respecting  public  lands  or  laud-titles  in  his  consohdatetl 
land -district,  such  fees  as  are  properly  authorized  by  the  tariflf  existing 
in  the  local  courts  of  his  district;  and  the  receiver  shall  receive  liis 
equal  share  of  such  fees    *     ♦     *." 

Section  2240  provides  that — 

"The  compensation  of  registers  and  recciv^ers,  including  salary,  fees, 
and  commissions,  shall  in  no  case  exceed  in  the  aggregate  three  thou- 
sand dollars  a  year,  each    •    ♦     *." 

Section  2241  provides  that — 

"  Whenever  the  amount  of  compensation  received  at  any  land-office 
exceeds  the  maximum  allowed  by  law  to  any  register  or  receiver,  the 
excess  shall  be  paid  into  the  Treasury,  as  other  public  moneys.^ 
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The  followiag  sections  contain  provisions  which  are  of  general  appli- 
cation in  the  expenditure  to  the  appropriations  made  by  Congress: 

"Sec.  3660.  The  heads  of  Departments,  in  communicating  estimates 
of  expenditures  and  appropriations  to  Congress,  or  to  any  of  the  com- 
mittees thereof,  shall  specify,  as  nearly  as  may  be  convenient,  the 
sources  from  which  such  estimates  are  derived,  and  the  calculations 
upon  which  they  are  founded,  and  shall  discriminate  between  such  esti- 
mates as  are  conjectural  in  their  character  and  such  as  are  framed  upon 
actual  information  and  applications  from  disbursing  officers.  They 
shall  also  give  references  to  any  law  or  treaty  by  which  the  proposed 
exi>enditures  are,  resi)ectively,  authorized,  specifying  the  date  of  each, 
and  the  volume  and  page  of  the  Statutes  at  Large,  or  of  the  Revisea 
Statutes,  as  the  case  may  be,  and  the  section  of  the  act  in  which  the 
authority  is  to  be  found." 

"  Sec.  3678.  All  sums  appropriated  for  the  various  branches  of 
expenditure  in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others. 

"  Sec.  3679.  No  Department  of  the  Government  shall  expend,  in  any 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congress 
for  that  fiscal  year,  or  involve  the  Government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  such  appropriations." 

With  these  provisions  in  view,  it  is  clear  that  the  "  surplus  fees " 
cannot,  before  being  covered  into  the  Treasury,  and  in  the  absence  of 
a  regular  appropriation  act,  be  applied  in  paying  clerical  compensation. 

1.  Section  2241  of  the  Revised  Statutes  expressly  requires  that  "  the 
excess  [that  is,  the  surplus  fees]  shall  be  paid  into  the  Treasury,  as 
other  public  moneys." 

2.  Section  3617  requires  this  money  to  be  paid  into  the  Treasury,  be- 
cause the  surplus  fees  are  received  "for  the  use  of  the  United  States." 

3.  Section  3679  prohibits  any  expenditure  in  excess  of  appropriations, 
and  there  has  been  no  appropriation  of  these  "surplus  fees."  All  fees 
collected  constitute  a  fund  which  is  to  be  appropriated  by  specific  act 
before  it  can  be  used. 

4.  The  purpose  of  Congress  not  to  permit  the  use  of  any  money  without 
an  appropriation  is  shown  in  the  provisions  (Rev.  Stats.,  3660,  &c.) 
requiring  estimates  to  be  submitted  to  Congress  in  all  cases  where 
money  is  to  paid  out  in  pursuance  of  treaty  or  statute,  so  as  to  keep 
all  public  moneys  within  the  control  of  Congress.  In  section  3687, 
making  a  permanent  annual  appropriation  for  collecting  customs  reve- 
nues, an  appropriation  is  expressly  made  of  all  sums  received  "from 

fees  paid  into  the  Treasury  by  customs  officers,"  which  shows  the  same 
pnrpose. 

5.  There  is  one  view  which  might  seem  to  authorize  the  use  of  "  sur- 
plus fees"  without  a  specific  appropriation  of  them.  Section  2255 
declares  that  the  "  clerical  force  shall  be  paid  out  of  the  surplus  fees." 
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It  may  be  assumed  that  it  is  competent  by  statute  to  authorize  the 
use  of  money,  or  apply  it  to  a  specitic  purpose,  before  it  comes  actually 
into  the  Treasury.  The  Constitution  declares  that  *'no  money  shall 
be  drawn  from  the  Treasury,  but  in  consequence  of  appropriations  made 
by  law."  (Art.  I,  sec.  9,  cl.  7.)  The  puri>ose  of  this  was  to  reserve  to 
Congress  the  right  to  control  the  public  money,  and  to  declare  in  effect 
that  no  judgment  of  a  court,  or  official  discretion,  could,  even  under  a 
statute,  dispose  of  or  use  the  public  money  without  (1)  a  law  to  author- 
ize such  disposition  or  use,  and  (2)  a  formal  appropriation  act  (Story, 
Const.,  sees.  1346-'49;  see  United  States  vs.  NicoU  etaL,  1  Paine,  C.  C, 
651;  United  States  vs.  Hare,  4  Saw.  C.  C,  670;  Seabury  vs.  Field  and 
others,  1  McAll.  C.  C,  1;  Friedman  vs.  Goodwin,  W.,  148;  4  Op. 
Att.-Gen.,  480;  9  Op.,  476;  13  Op.,  46;  16  Op.,  477.)  The  Govern- 
ment is  often  the  owner  of  money  collected  by  its  agents  and  not  yet 
actually  in  the  Treasur>%  It  might  be  urged  with  much  force  that  that 
clause  of  the  Constitution  which  declares  that  "  no  money  shall  be 
drawn  from  the  Treasury,  but  in  consequence  of  appropriations 
made  by  law,"  applies  to  all  public  money,  and  prohibits  it^  use  except 
under  the  authority  of  an  appropriation;  that  the  spirit  and  purpose 
of  the  provision  was  to  subject  all  public  money  not  merely  to  ( 1)  the 
control  of  law,  but  to  (2)  the  limitations  of  an  appropriation;  that  to 
limit  the  necessity  for  an  appropriation  to  money  in  the  Treasury  is  to 
adhere  to  the  mere  letter — to  ''  stick  in  the  bark." 

There  have  be^n  instances  in  which  Congress  has  authorized  the  use 
of  public  money  before  it  reached  the  Treasury  and  without  a  formal 
ai)propriation.  The  act  of  June  30,  1864,  (13  Stats.,  240,  sec.  44,)  re- 
pealed the  act  of  March  3,  1865  (13  Stats.,  483,  sec.  3).  (See  the  act  of 
March  3,  1855 ;  10  Stats.,  649 ;  Excess-Refund  case,  antCy  344 ;  Indiau 
Land  case,  ant€j  369.)  The  postal  revenues  do  not  come  into  the  Treas- 
ury ;  they  are  disbursed  by  the  collecting  or  other  specially  authorized 
postmasters;  but  this  i)ractice  has  the  sanction  of  appropriation  acts. 
(1  Lawrence,  Compt.  Dec,  In  trod.,  and  also  Appx.,  page  499.) 

But  assuming  that  Congress  may,  without  formal  appropriation, 
authorize  the  use  of  money  not  yet  covered  into  the  Treasury j  the  ques- 
tion recurs,  Has  this  been  done  as  to  thiB  "surplus  fees"  in  question  f 
In  other  words,  when  section  2255  declares  that  the  "clerical  force 
shall  be  paid  out  of  the  surplus  fees,"  is  this  authority  for  such  use  f 
If  these  words  stood  alone,  and  assuming  that  Congress  can,  in  tbis 
mode,  authorize  such  use  of  the  "  surplus  fees,"  such  use  would  seem 
to  be  authorized.  It  has  been  shown,  however,  that  sections  2241, 
3617,  3660,  and  3679,  with  equal  distinctness,  prohibit  such  use  of  the 
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"  surplus  fees.''  Here  is  another  apparent  contradiction  in  different 
provisions  of  the  statute.  It  will  frequently  happen  in  analogous 
cases  that  a  special  authority  for  a  particular  purpose,  authorized  in 
one  section  of  a  statute,  which  would  seem  to  be  prohibited  by  the  gen- 
eral provisions  of  other  statutes,  will  nevertheless  be  available.  The 
general  pro\isions  are  to  be  so  far  restrained  by  construction  as  to  per- 
mit the  special  authority  to  be  operative.  (Subpoena  case,  ante^  286 ; 
Huidekoper's  case,  ante^  364 ;  s.  o.,  3  Lawrence,  Compt.  Dec. ;  Doe 
ts,  Galloway,  5  B.  &  Ad.,  43, 51 ;  Sedgwick,  Stat,  and  Const.  L.,  211 ;  N. 
L.  &  B.  Inst.  vs.  Com.,  14  B.  Monroe,  266 ;  Dodge  vs.  Gridley,  10  Ohio, 
178;  McCartee  vs.  Orphan  Asylum  Society,  9  Cowen,  437,  506;  14  Op. 
Att-Gen.,  577;  Bishop,  Stat.  Crimes,  sec.  126;  Broom,  Leg.  Max., 
646.)  But  general  provisions  cannot  be  so  restrained,  unless  there  be 
a  reasonably  clear  intention  to  do  so.  (Sedgwick,  Stat,  and  Const.  L., 
47,50,360;  Broom,  Leg.  Max.,  677;  Minis  vs.  United  States.,  15  Pet., 
445;  2  Pars.  Cont.,  507,  n.  (^.);  Claims-Assignment  case,  3  Lawrence, 
Compt.  Dec.) 

This  principle  of  construction  cannot,  however,  be  adopted  as  appli- 
cable to  the  case  presented  by  the  Commissioner;  because  the  fees, 
having  been  covered  into  the  Treasury,  cannot,  in  view  of  the  pro- 
hibition of  the  Constitution,  (Art.  I,  sec.  9,  cl.  7,)  "be  drawn  from  the 
Treasury''  unless  there  be  authority  therefor  by  an  appropriation  made 
by  law;  and  no  such  appropriation  has  been  made.  Neither  can  the 
principle  be  adopted  in  cases  in  which  the  surplus  fees  have  not 
be*^ii  covered  into  the  Treasury;  for,  as  already  shown,  section  2255 
does  not  make  an  appropriation,  and  the  purpose  of  all  the  legislation 
cited  is  to  prohibit  the  paying  out  of  public  money  without  an  appro- 
priation authorizing  such  payment. 

The  words  in  section  2255,  "to  be  paid  from  the  surplus  fees,"  should 
not,  if  it  be  possible  to  avoid  it,  be  construed  as  having  no  force  or 
meaning.  In  order,  therefore,  to  render  them  operative,  they  must 
he  construed  as  constituting  such  fees  a  fund,  from  which,  when  so 
authorized  by  an  appropriation  act,  the  clerks  may  be  paid  (1)  by  the 
receiver  before  covering  the  fees  into  the  Treasury,  or  (2)  after  the 
fees  are  covered  into  the  Treasury,  by  making,  for  the  purpose  of  such 
payment,  an  advance  therefrom  to  the  receiver.  The  like  construction 
has  been  given  to  other  sections  of  the  Revised  Statutes  in  analogous 
cases.   (Excess-Refund  case,  ante^  344 ;  Indian-Land  case,  ante^  369, 373.) 

Section  4803  of  the  Revised  Statutes  creates  a  fund  from  the  ''  tax 
upon  seamen  for  hospital  purposes,"  but  it  was  deemed  necessary  to 
incorporate  therein  a  provision  by  which  it  "is  appropriated"  for  its 
pur|)oses. 
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Section  4584  creates  a  fiind,  but  specifically  disposes  of  it  before  it 
comes  into  the  Treasury^  and  requires  it  to  "be  accounted  for  with  the 
Treasury  every  six  months.''    (3  Op.  Att.-Gen.,  13.) 

An  appropriation  "for  incidental  expenses  of  the  several  land- 
oflBces"  having  been  made,  a  portion  of  which  was  intended  for  the 
payment  of  clerks,  (act  March  3,  1881;  21  Stats.,  435,  450,)  it  might 
well  be  supposed  that  this  was  all  the  provision  which  Congress  in- 
tended should  be  made  for  the  payment  of  clerks  in  the  several  land- 
offices  during  the  fiscal  year  1882.  (Clerk's  case,  1  Lawrence,  Compt. 
Dec,  305.) 

When  the  proper  facts  exist  to  justify  it,  the  clerical  compensation 
mentioned  in  section  2255  of  the  Revised  Statutes  may  be  paid  from 
the  appropriation  "for  incidental  expenses"  (act  March  3,  1881;  21 
Stats.,  435,  450)  of  the  several  [district]  land-offices. 

The  only  doubt  which  can  arise  as  to  this  conclusion,  grows  out  of 
the  apparent  conflict  of  sections  3682  aud  2255  of  the  Revised  Statutes, 
the  former  of  which  declares  that  "no  moneys  appropriated  for  con- 
tingent, incidental^  or  miscellaneous  purposes  shall  he  expended  or  paid 
for  official  or  clerical  compensation;"  while  the  latter  section,  on  the 
contrary,  provides  that  certain  clerks  employed  by  the  registers* 
respectively,  of  consolidated  land-offices,  "shall  be  paid  outoP  cer- 
tain fees,  or,  if  no  surplus  thereof  exists,  "then  out  of  the  appro- 
priation for  incidental  expenses  of  district  land-offices."  But,  upon  well- 
settled  principles,  already  stated  and  supported  by  authorities,  the  gen- 
eral words  and  broad  prohibitions  contained  in  section  3682  are  to  be 
restrained  by  that  portion  of  section  2255  which  declares  that  payment 
may  be  made  "out  of  the  appropriation  for  incidental  expenses  of  dis- 
trict land-offices."  This  leaves  section  3682  to  apply  to  all  cases  except 
those  named  in  section  2255. 

These  two  sections  are  in  pari  materia;  they  are  to  be  read  and  con- 
strued together,  and,  when  so  read,  they  have  precisely  this  effect: 

No  moneys  appropriated  for  incidental  purposes  shall  be  paid  for 
clerical  compensation;  but  clerks  employed,  with  the  approval  of  the 
Secretary  of  the  Interior,  by  registers,  respectively,  in  the  consolidated 
district  land-offices,  when  not  paid  from  an  appropriation  of  surpluH 
fees,  shall  be  paid  out  of  the  appropriation  for  incidental  expenses  of 
district  land-offices. 

Any  other  view  would  leave  the  compensation  of  clerks  unprovided 
for,  and  attribute  to  Congress  an  omission  of  duty;  and  such  a  view 
is  not  to  be  taken  if  the  statutes  reasonably  admit  of  a  different 
construction. 

It  may  be  proper  in  this  connection,  also,  to  state  that  registers  and 
receivers  are  not  authorized  to  retain  from  fees  any  portion  of  the 
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maximum  compensatiou  to  which  they  are  respectively  entitled.  Sec- 
tion 2241  seems  to  give  some  apparent  sanction  to  the  right  so  to  retain 
fees.  In  fact,  it  declares  what  shall  be  done  with  the  excess;  but  any 
mere  inference  which  might  arise  as  to  that  portion  of  the  fees  which 
is  not  excess  or  surplus  is  rebutted  by  section  3617,  which  requires  all 
fees  to  be  paid  into  the  Treasury.  This  result  follows  from  principles 
already  stated.  A  mere  inference  or  implication  resulting  from  the 
language  of  one  section  cannot  restrain  the  express  general  words  of 
auother  section. 

The  construction  now  given  to  the  statutes,  on  all  the  questions, 
is  in  accordance  with  usage  and  the  general  understanding.  In  the 
estimates  of  appropriations  for  the  fiscal  year  ending  June  30,  1882, 
made  by  heads  of  Departments,  and  submitted  to  Congress  in  December, 
1880,  page  174,  will  be  found  the  following  from  the  Interior  Depart- 
ment: 

"  Contingent  expenses  of  land  offices, 

"Incidental  expenses  of  the  several  land  offices  (date  of  act  pro- 
viding for  expenditure,  June  16, 1880,  21  Stats.,  273,  sec.  1),  $100,000. 

*^NoTE. — The  amount  asked  for  under  this  head  is  intended  to  cover 
allowances  for  office-rent,  clerk-hire,  i&c,  as  weU  as  for  fees  heretofore 
retained  by  the  district  officers,  collected  under  sections  2238  and  2239, 
Revised  Statutes,  and  not  properly  accounted  for.  Under  the  cor- 
rected practice,  all  such  fees  must  be  covered  into  the  Treasury,  and  will 
stand  as  an  offset  to  this  appropriation,  which  will  be  disbursed  by 
proper  account  and  requisition  according  to  law,  upon  allowances  for 
clerk-hire,  rent,.  &c.,  under  the  express  authority"  of  the  Secretary  of 
the  Interior,  previously  obtained.  There  are  nearly  one  hundred  dis- 
trict offices  already  established  by  law,  and  others  are  liable  to  be 
created  from  time  to  time.  The  amount  submitted  will  barely  suffice 
to  cover  the  proper  and  necessary  allowances.'' 

Estimates  cannot  be  looked  to  for  the  purpose  of  construing  the 
statute,  but  may  be  consulted  as  evidence  of  the  prevailing  construc- 
tion. (Sedgwick,  Stat,  and  Const.  L.,  203;  4  Op.  Att.-Gen.,  534;  Bank 
of  Pennsylvania  vs.  The  Commonwealth,  7  Pa.  St.,  144;  South wark 
Bank  vs.  The  Commonwealth,  26  Id.,  466;  Leese  vs.  Clark,  12  Cal., 
387,  425;  Taylor  vs.  Taylor,  10  Minn.,  107.) 

The  provision  in  section  2255,  indicating  the  sources  whence  compen- 
sation for  the  necessary  clerical  services  therein  authorized  may  be 
alternatively  paid,  is  on  its  face  antagonized  both  by  sections  3617  and 
3682 ;  and  as  the  provisions  of  both  these  sections,  which  are  in  con- 
travention of  the  modes  of  paj^ment  authorized  in  section  2255,  are 
clear  and  unambiguous,  it  may  well  seem  difficult  to  decide  which  of 
tliem  must  give  way,  if  either  must,  to  the  provision  in  section  2255 — 
in  other  words,  upon  what  principles  the  last-named  provision  can  be 
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<50ii8trued  a«  constituting  an  exception  to  one  and  not  to  the  other  of  the 
Apparently  conflicting  sections.  If  it  cannot  l)e  construed  as  forming 
an  exception  to  either  or  to  both  of  those  sections,  it  is  inoperative. 
The  main  object  of  section  2255  is  to  authorize  the  employment,  tem- 
porarily, of  the  clerical  force  necessary  "to  keep  up  the  current  pubUc 
business''  in  the  consolidated  laud-offices;  an<l  when,,  for  this  purpose, 
<5lerks  are  employed  by  the  Register  in  conformity  with  the  section,  the 
right  to  "a  reasonable  i)er-diem  com[)ensation"  for  such  time  as  the.v  an» 
80  employed  becomes  vested  in  them,  without  regard  to  tl  e  mode  or 
source  of  payment  indicated  in  that  or  any  other  section,  or  to  the  ab 
sence  of  any  provision  whatever  for  making  the  payment. 

Two  funds  are,  however,  pointed  out  as  the  sources  whence  such 
payment  shall  be  made,  namely:  (1)  from  the  fees  authorized  to  In* 
charged  by  section  2239  of  the  Revised  Statutes ;  or  (2)  *'  out  of  the 
appropriation  for  incidental  expenses  of  district  land-offices.'' 

Are  both  of  these  funds  available!  If  not,  is  either  of  them  avail- 
a,blef  and,  if  so,  which  one! 

Before  the  passage  of  the  act  of  Congress  of  February  18,  1861,(12 
Stats.,  131,)  making  further  provision  in  relation  to  consolidated  land- 
offices  (from  which  sections  2239  and  2255  of  the  Revised  Statutes  have 
been  compiled),  all  fees,  without  exception,  which  were  earned  and 
collected  in  any  land  district,  were,  pursuant  to  the  section  1  of  the  act 
of  March  3,  1849,  (9  Stats.,  398,)  "requiring  all  moneys  receivable  from 
customs  and  from  all  other  sourcxis  to  be  paid  immediately  into  th<' 
Treasury,  without  abatement  or  reduction,"  (from  which  section  3617  of 
the  Revised  Statutes  has  been  compiled,)  required  to  be  "  paid  int(> 
the  Treasury  of  the  United  States  at  as  early  a  day  as  practicaWe, 
without  any  abatement  or  deduction  on  account  of  salary,  fees,  ox)sts. 
charges,  expenses,  or  claim  of  any  desc^ription  whatever." 

The  intention  of  Congress  to  give  this  requirement  the  most  sweep 
ing  character  and  comprehensive  application  is  shown  by  the />rorixr> 
in  section  1,  excepting  from  its  operation  one  class — and  one  only— «t 
moneys  received  for  the  use  of  the  United  St>ates,  namely,  "  the  rev- 
enues of  the  Post-Office  Department."  This  intention  was  virtuallv 
reaffirmed  by  Congress  in  the  following  year,  when,  by  section  3  of  the 
act  of  September  28,  1850,  (9  Stats.,  507,)  it  enacted  "  th.;.t  the  moneys 
which  may  be  received  by  the  proper  officers  of  the  Army  for  the  sales 
of  subsistence,  military  stores,  and  other  supplies,  be,  and  they  are 
hereby,  exempted  from  the  operation  of  the  act  of  the  third  of  March, 
eighteen  hundred  and  forty-nine." 

In  order  to  give  effect  to  section  2  of  the  act  of  February  IS,  1S(»I. 
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authorizing  the  payment  of  clerical  compensation  '^  out  of  the  surplus 
fees"  provided  for  in  section  I  of  that  act,  section  2  must  be  construed 
asiformiuK  a  third  legislative  exception  to  the  sweeping  requirement  of 
the  act  of  1849.  If  the  language  of  sections  2255,  3617,  and  3682  of 
the  Revised  statutes  were  not  so  plaiii  and  unambiguous,  it  would  be 
proper  to  resort  to  those  original  enactments  for  the  purpose  of  ascer- 
taining the  true  intent  and  meaning  of  these  sections;  but,  as  the  con- 
flict between  their  provisions  is  equally  plain,  and  as,  unaided  by  the 
light  cast  upon  them  by  a  reference  to  the  history  of  the  original  acts, 
one  or  the  other  must,  as  to  the  question  under  present  consideration, 
be  inoperative,  such  a  resort  would  seem  to  be  as  reasonable  and  neces- 
sary as  in  the  case  of  ambiguity  in  the  language  of  the  statute. 

The  clear  intention  of  Congress,  as  manifested  in  the  acts  whose 
history  has  been  sketched,  was  to  make  the  fees  in  question  primarily 
available  for  the  payment  of  compensation  to  clerks  in  the  district  land 
offices;  and,  on  failure  of  such  fees,  or  the  insufficiency  of  their  amount, 
or  upon  their  being  paid  into  the  Treasury,  to  make  the  appropriation 
for  incidental  expenses  of  district  laud-offices  secondarily  available  for 
that  purpose.  Such  was  the  evident  meaning  of  the  law  until  the  pas- 
sage of  the  act  of  July  12,  1870,  (1(J  Stats.,  230,  250,)  which  enacted, 
in  section  3,  that  **  after  the  passage  of  this  act  no  moneys  herein  or 
otherwise  appropriated,  or  that  may  be  hereafter  appropriated^  for  con- 
tingent, incidental^  or  miscellaneous  purposes,  shall  be  expended  or  paid 
for  official  or  clerical  compensation;  and  it  shall  be  the  duty  of  the  ac- 
counting officers  to  reject  and  disallow  all  such  payments  as  illegal.'' 
Section  3(582  of  the  Revised  Statutes  was  taken  from  this  enactment. 
So  stood  the  law  when  the  Statutes  at  Large  were  revised  and  consoli- 
dated. {Ant€y  344-7.)  There  had  been  no  exception  in  the  legislation 
between  July  12,  1870,  and  December  1,  1873,  to  the  comprehensive 
prohibition  contained  in  section  3  of  the  act  of  the  former  date;  and 
hence  the  appropriation  for  incidental  expenses  of  district  land-offices 
WHvS  no  longer  available  as  a  source  of  compensation  for  clerical  services 
in  such  offices. 

In  the  revision  of  the  statutes,  however,  the  provision  in  the  act  of 
February  18,  1861,  authorizing  the  employment  of  clerks,  at  a  reason- 
able per-diem  compensation,  for  such  time  as  they  are  absolutely  re- 
quired to  keep  up  the  current  public  business,  and  the  payment  of  the 
compensation  "out  of  the  appropriation  for  incidental  expenses  of  dis- 
trict land-offices,"  was  included  in  section  2255;  and  Congress  has,  since 
the  revision,  a|)propriated  money  each  year  for  the  "  incidental  expenses 
of  district  land-offices,"  without  any  prohibition  of  the  use  of  it  for  the 
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purpose  authorized  by  sectiou  2255,  uamely,  the  payment  of  compensa- 
tion to  clerks  temporarily  employed.  It  is,  therefore,  a  reasonable 
presumption  that  Congress  intended  such  appropriations  to  be  avail- 
able for  that  purpose,  and  to  except  the  case  from  the  prohibition  con- 
tained in  section  3682.  No  such  presumption  of  a  legislative  exception 
can  arise,  however,  as  to  the  application  of  the  comprehensive  require- 
ment of  section  3617 ;  for  Congress  has  not,  since  the  revision,  provided, 
either  expressly  or  impliedly,  for  any  use  of  the  fees  collected  under 
section  2239  which  would  be  in  conflict  with  that  requirement. 

The  annual  appropriation  for  **  iucident.al  expenses  of  district  land 
offices''  is,  therefore,  the  only  source  whence  the  clerical  compensation 
can,  pursuant  to  the  intention  of  Congress,  be  paid. 

The  Commissioner  of  the  General  Land  Office  is  ad\ised  accord- 
ingly.   His  inquiry  is  therefore  answered  in  the  negative. 

Treasury  Department, 

First  Comptroller's  Office,  Atigmt  3,  1881. 


In  connection  with  the  subject  of  fees  collected  at  land  offices  in  the 
several  States  and  Territories,  and  the  disposition  to  be  made  thereof, 
it  will  be  proper  to  append,  in  explanation  of  the  sources  of  such  fees, 
the  following  tables  of  fees  and  commissions  prepared  and  issued  by 
the  General  Laud  Office: 

Table  of  Fees  and  Commissiona  payable  at  United  States  Land  Offices  in  the  States  of 
Alabamaj  Arkansas j  Dakota,  Florida,  Iowa,  Kansas,  Louisiana,  Nebraska,  Michigan. 
Minnesota,  Mississippi,  Missouri,  and  fVisconsin. 

The  following  are  the  fees  and  commissions  allowed  by  law  in  full  for  all  8ervic«»s 
rendered  by  district  land  officers : 

Declaratory  Statements. 

Pre-emption  declaratory  statements pi  00 

Soldiers'  and  sailors'  homestead  declaratory  statements 2  00 

Coal-land  declaratory  statements 2  00 

Mineral  Claims  and  Protests. 

For  filing  and  acting  upon  each  application  for  a  patent $10  00 

For  filing  and  acting  apon  each  adverse  claim 10  (K> 

Homestead  Entries. 

Original  Entry  Fres  and  Commissions, 

Payable  when  application  is  made. 

For  160  acres,  $1.25  per  acre :  fees,  $10;  commissions,  $4 ;  total $14  00 

For  80  acres,  $1.25  per  acre :  fees,  $5 ;  commissions,  $2 ;  total 7  00 

For  40  acres,  $1.25  per  acre :  fees,  $5 ;  commissions,  $1 ;  total 6  00 

For  160  acres,  at $2.50  per  acre :  fees,  $10 ;  commissions,  $8 ;  total  ..^ 18  00 

For  80  acres,  at  $2.50  per  acre :  fees,  $5 ;  commissions,  $4 ;  total 9  00 

For  40  acres,  at  $2.50  per  acre :  fees,  '$5 ;  commissions,  $2 ;  total 7  00 
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Final  Homestead  ComnUasionB*     (No  fees.) 

Payable  when  certificate  issues. 

For  160  acres,  at  11.25  per  acre $4  00 

For  80  acres,  at  $1.25  per  acre 2  00 

For  40  acres,  at  $1.25  per  acre 1  00 

For  160  acres,  at  $2.50  per  acre 8  00 

For  80  acres,  at  $2.50  per  acre 4  00 

For  40  acres,  at  $2.50  per  acre 2  00 

Timber-Culture  Entries. 

Original  Entry  Fees  and  Commissions. 

Payable  when  application  is  made. 

For  more  than  eighty  acres :  fees,  $10 ;  commissions,  $4 ;  total $14  00 

For  80  acres  or  less :  fees,  $5;  commissions,  $4 ;  total 9  OO 

Final  Timber-Culture  Commissions,    (No fees.) 

Payable  when  certificate  issues. 

For  each  final  entry,  irrespective  of  area  or  price $4  00 

[There  is  no  distinction  between  single  and  double  minimum  lands  in  timber- 
cnltnre  entries.] 

Military  Bounty-Land  Warrants. 

For  locating  a  160-acre  warrant $4  00 

For  locating  a  120-acre  warrant 3  00 

For  locating  an  80-acre  warrant 2  00 

For  locating  a  60-acre  warrant 1  50 

F'or  locating  a  40-acre  warrant 1  00 

(No  fees  are  chargeable  on  warrants  issued  prior  to  February  11,  1847.) 
Revolutionary  bounty-land  scrip  is  received  and  accounted  for  as  cash,  and  no  fee 
is  chargeable  to  parties  presenting  such  scrip. 

Agricultural-College  Scrip. 

For  each  piece  of  160  acres  of  Agricultural-College  scrip  located $4  OO 

State  Selections. 

For  each  final  location  of  160  acres  under  any  grant  of  Congress  [except  for 

agricultural  colleges] $2  00 

Railroad  and  other  Selections. 

For  each  final  location  of  160  acres  by  railroads  or  other  corporations $2  00 

Private-Land  Scrip. 

Valentine  Scrip. 

For  each  piece  of  40  acres  filed  on  unsurvoyed  lands $1  00 

For  each  location  of  40  acres 1  00 

Supreme  Court  Scrip. 

J'^pr  locations  made  in  payment  of  Pre-emption  Claims  or  in  Commutation  of  Homestead 

Bights. 

For  each  location  of  160  acres  of  scrip $4  OO 

For  each  location  of  80  acres  of  scrip 2  OO 

For  each  location  of  40  acres  of  scrip 1  00 

[No  fees  or  commissions  are  allowed  on  the  location  of  Supreme  Court  scrip,  other- 
wise than  as  above  stated,  nor  on  the  location  of  Indian  scrip  or  other  private-land 
scrip,  except  as  specially  provided  for  by  law  and  instructions.  ] 
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Reducing  Testimony  to  Writing. 

Fees  for  reducing  testiinoDy  to  writing  are  allowed  at  the  rate  of  fifteen  cents  for 
each  one  hundred  words  in  the  following  cases  only : 
I.  In  making  final  proof  in  pre-emption  cases. 
'2,  In  malting  final  proof  in  homestead  cases. 

3.  In  establishing  claims  for  mineral  lands. 

4.  In  hearings  before  registers  and  receivers  in  contested  cases. 

The  same  fee  is  also  payable  at  district  land  offices  when  testimony  in  making 
final  proof  in  pre-emption  and  homestead  cases  is  taken  before  the  judge  or  clerk  of 
a  court  of  record. 

[No  fees  are  allowed  for  reducing  testimony  to  writing  in  any  case  of  filings  or  ap- 
plications, but  only  in  making  final  proof  in  pre-emption  and  homestead  cases,  and 
in  establishing  claims  for  mineral  lands  when  the  writing  is  done  in  the  local  laud 
office. 

No  fees  are  allowed  for  reducing  testimony  t^  writing  in  any  case  where  the  writ- 
ing is  not  dime  by  the  register  or  receiver  or  by  their  employ<5s,  except  when  final 
homestead  or  pre-emption  proof  is  taken  before  the  judge  or  clerk  of  a  court;  and  all 
fees  received  at  United  States  land  offices  for  reducing  testimony  to  writing  are  to 
be  duly  reported  and  accounted  for  as  in  other  cases. 

Written  words  only  will  be  comput-ed  as  a  basis  for  fee-charges  in  reducing  t^jsti- 
luonj'  to  writing.     Printed  words  will  not  be  counted.] 

Transchiptb  from  Krcords. 

Registers  and  receivers  in  consolidated  land  districts  are  allowed  the  usual  court 
fees  authorized  in  such  districts  for  making  transcripts  from  their  records  for  indi- 
viduals. 

[Consolidated  districts  are  those  districts  into  which  one  or  more  previously  ex- 
isting districts  have  been  merged.] 

Cancellation  Notices. 

For  giving  notices  to  contestants  of  the  cancellation  of  any  pre-emption,  home- 
stead, or  timber-culture  entry l $1  00 

[This  fee  is  payable  to  the  register,  and  is  the  only  fee  allowed  to  l>e  received  at 
United  States  land  offices  that  is  not  to  be  reported  and  accounted  for.]* 

Cash  Entries. 

The  commissions  of  registers  and  receivers  on  cash  sales  of  the  public  lands  are 
paid  by  the  United  States,  and  no  fees  or  commissions  on  such  sales  are  chargeable 
to  the  purchasers. 

No  fees,  commissions,  or  rewards  are  required  or  allowed  to  be  paid  at  Unitwl 
States  land  offices  for  extra  services  of  any  character  whatever;  and  registers  and 
receivers  are  absolutely  prohibited  by  law  from  charging  or  receiving,  directly  or 
indirectly,  any  fee  or  compensation  not  expressly  authorized  by  law,  or  for  any  ser- 
vice not  imposed  upon  tuem  by  law,  or  a  greater  fee  or  compensation  in  any  ca«e 
than  specifically  allowed  by  law.  Officers  charging  or  receiving  illegal  fees,  com- 
pensation, or  gratuity  are  siibject  to  summary  dismissal  from  office,  in  addition  to 
the  penalties  provided  in  Title  "Crimes,"  chapter  "Official  Misconduct,"  rnite<l 
States  Revised  Statutes.  Illegal  fees  received  by  clerks,  employes,  or  agents  are  re- 
ceived by  the  land  officers  within  the  meaning  and  prohibitions  of  the  law,  ami 
registers  and  receivers  will  be  held  personally  and  officially  responsible  therefor. 

J.  A.  WILLIAMSON, 
ContmisMioner  of  General  Land  Ofiee. 

Washington,  D.  C,  March'!,  1881. 

*  Act  March  14,  1880,  sec.  2,  (21  Stats.,  141.) 
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Table  of  Fees  and  Commisnions  payable  at  United  States  Land  Offices  in  the  States  and  Ter^ 
ritories  of  AHzonay  Calif ornia^  ColoradOy  Idaho j  Montana^  Xevada^  Xeiv  Mexico ^  Oregon y 
Utah,  Washington,  and  Wyoming, 

The  following  are  the  feeH  and  commissions  allowed  by  law  in  full  for  all  services 
rendered  by  district  land  officers: 

DeclarxItoky  Statements. 

Pre-emption  declaratory  statements $3  00 

Soldiers'  and  sailors'  homestetid  declaratory  statements 3  00 

Coal-land  declaratory  statements 3  00 

Mineral  Claims  and  Protests. 

For  filing  and  acting  upon  each  application  for  a  patent $10  00 

For  filing  and  acting  upon  each  adverse  claim 10  0(i 

Timber  ani>  Stone-Land  Declarations. 

For  filing  and  acting  upon  each  application  to  purchase  timber  or  stone  lands, 
(payable  only  when  the  entry  is  allowed)    |10  OO 

Homestead  Entries. 

Original  Entry  Fees  and  Commissions. 

Payable  when  application  is  made. 

For  160  acres,  |1.25  per  acre :  fees,  $10 ;  commissions,  $6;  total $16  OO 

For  80  acres,  $1.25  per  acre :  fees,  $5 ;  commissions,  $3 ;  total 8  00 

For  40  acres,  $1.2.'^  per  acre :  fees,  $5 ;  commissions,  $1.50 ;  total 6  50 

For  160  acres,  at  $'2.50  per  acre :  fees,  $10;  commissions,  $12;  total 22  00 

For  80  acres,  at  $2.50  per  acre :  fees,  $5 ;  coumiissions,  $6 ;  total 11  00 

For  40  acres,  at  $2.50  per  acre :  fees,  $5 ;  commissions,  $3 ;  total y  OO 

Final  Homestead  Commissions.     (No  Fees.) 

Payable  when  certificate  issues. 

For  160  acres,  at  $1.25  per  acre $6  OO 

For  80  acres,  at  $1.25  per  acre 3  00 

For  40  acres,  at  $1.25  per  acre 1  50 

For  160  acres,  at  $2.50  per  acre 12  00 

For  80  acres,  at  $2.50  per  acre 6  00 

For  40  acres,  at  $2.50  per  acre 3  00 

Timber-Culture  Entries. 

Original  Entry  Fees  and  Commissions. 

Payable  when  application  is  made. 

For  more  than  80  acres:  fees,  $10 ;  commissions,  $4 ;  total $14  00 

For  80  acres  or  less :  fees,  $5;  commissions,  $4  ;  total 9  00 

Final  Timber-Culture  Commissions.    (No  Fees.) 

Payable  when  certificate  issues. 

For  each  final  entry,  irrespective  of  area  or  price $4  OO 

[There  Is  no  distinction  between  single  and  double  minimum  lands  in  timber-cul- 
txae  entries.  ] 

Donation  Claims. 

For  each  final  certificate  for  160  acres. .  )  (       $2  50 

For  each  final  certificate  for  320  acres.  -  > Reduced  by  act  of  Dec.  17, 1880. 2         5  00 
For  each  final  certificate  for  640  acres..  )  (         7  50 
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Military  Bounty-Land  Warrants. 

For  locating  a  160-acre  warrant $4  00 

For  locating  a  120-acre  warrant 3  On 

For  locating  an  80-acre  warrant 2  uo 

For  locating  a  60-acre  warrant 1  50 

For  locating  a  40-acre  warrant 1  0(i 

(No  fees  are  chargeable  on  warraiitH  issued  prior  to  February  11,  1847. ) 
Revolutionary  bounty-land  scrip  is  received  and  accounted  for  as  cash,  and  no  fee 
is  chargeable  to  parties  presenting  such  scrip. 

Agricultural-College  Scrip. 

For  each  piece  of  160  acres  of  Agricultural-College  scrip  located fl  0<' 

State  Selections. 

For  each  final  location  of  160  acres  under  any  grant  of  Congress  [except  for 

Agricultural  Colleges] $2  <«• 

Railroad  and  other  Selections. 

For  each  final  location  of  160  acres  by  railroads  or  other  corporations |2  0«» 

Private- Land  Scrip. 

Valentine  Scinp. 

For  each  piece  of  40  acres  filed  on  unsurveyed  lands $1  Oi> 

For  each  location  of  40  acres :      |1  m^ 

Supreme  Court  Scrip. 

For  locations  made  in  payment  of  pre-emption  claims  or  in  commutation 
'  of  homestead  rights. 

For  each  location  of  160  acres  of  scrip |4  0(i 

For  each  location  of  80  acres  of  scrip $2  0() 

For  each  location  of  40  acres  of  scrip $1  W 

[No  fees  or  commissions  are  allowed  on  the  location  of  Supreme  Court  scrip,  other- 
wise than  as  above  stated,  nor  on  the  location  of  Indian  scrip  or  other  privat^land 
scrip,  except  as  specially  jirovided  for  by  law  and  instructions.] 

Reducing  Testimony  to  Writing. 

Fees  for  reducing  testimony  to  writing  are  allowed  at  the  rate  of  22^  cents  for  each 
one  hundred  words  in  the  following  cases  only : 

1.  In  making  final  proof  in  pre-emption  cases. 

2.  In  making  final  proof  in  homestead  cases. 

3.  In  establishing  claims  for  mineral  lands. 

4.  In  hearings  before  registers  and  receivers  in  contested  cases. 

The  same  fee  is  also  payable  at  district  land  offices  when  testimony  in  making  final 
proof  in  pre-emption  and  homestead  cases  is  taken  before  the  judge  or  clerk  of  a  coiul 
of  record. 

[No  fees  are  allowed  for  reducing  testimony  to  writing  in  any  case  of  filings  or  appli- 
cations, but  only  in  making  final  proof  in  pre-emption  and  homestead  cases,  and  in 
establishing  claims  for  mineral  lands  when  the  writinj|  is  done  in  the  local  land  office. 

No  fees  are  allowed  for  reducing  testimony  to  writing  in  any  case  where  the  writ- 
ing is  not  done  by  the  register  or  receiver  or  by  their  employ <58,  except  when  final 
homestea<l  or  pre-emption  proof  is  taken  before  the  judge  or  clerk  of  a  conrt;  and  all 
fee«  received  at  United  States  land  offices  for  reducing  testimony  to  writing  are  to 
be  duly  reported  and  accounted  for  as  in  other  cases. 

Written  wonls  only  will  be  computed  as  a  basis  for  fee-charges  in  reducing  testimony 
to  writing.     Printed  words  will  not  be  counted.  ] 

Transcripts  from  Records. 

Registers  and  receivers  in  consolidated  land  districts  are  allowed  the  usual  conrt 
fees  authorized  in  such  districts  for  making  transcripts  from  their  records  for  indi- 
viduals. 

[Consolidated  districts  are  those  districts  into  which  one  or  more  previously  exist- 
ing districts  have  been  merged.  ] 
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Cancellation  Noticeh. 

For  giving  notices  to  contestants  of  the  cancellation  of  any  pTe-emi)tion, 
homestead,  or  timber-culture  entry $1  00 

[This  fee  is  payable  to  the  repfistor,  and  is  the  only  fee  allowed  to  be  received  at 
United  States  land  offices  that  is  not  to  be  reported  and  accounted  for.] 

Cash  Entries. 

The  commissions  of  registers  and  receivers  on  cash  sales  of  the  public  lands  are 
paid  by  the  United  States,  and  no  fees  or  commissions  on  such  sales  are  chargeable  to 
the  purchasers. 

No  fees,  commissions,  or  rewards  are  required  or  allowed  to  l>e  paid  at  United  States 
land  offices  for  extra  services  of  any  character  whatever;  and  registers  and  receivers 
are  absolutely  prohibited  by  law  from  charging  or  receiving,  directly  or  indirectly, 
any  fee  or  compensation  not  expressly  authorized  by  law,  or  for  any  service  not  im- 
posed upon  them  by  law,  or  a  gn^ater  fee  or  compensation  in  any  ciu»e  than  specifi- 
cally allowed  by  law.  Officers  charging  or  receiving  illegal  fees,  compensation,  or 
gratuity,  are  subject  to  summary  dismissal  from  office,  in  addition  to  the  penalties  pro- 
vided in  title  "Crimes,"  chapter  *K)fficial  Misconduct,"  United  States  Revised  Stat- 
utes. Illegal  fees  received  by  clerks,  employ<^s,  or  agents,  are  received  by  the  land 
officers  within  the  meaning  and  prohibitions  of  the  law,  and  registers  and  receivers 
will  be  held  personally  and  officially  responsible  therefor. 

J.  A.  WILLIAMSON, 
Cammisaioner  of  General  Land  Office, 

Washington,  D.  C,  March  7,  1881. 


nr  THE  MATTEE  OF  FIXING  THE  COMPENSATION  DUE  TO 
DISTEIOT  ATTOENEYS  FOE  SEEVIOES  EENDEEED  IN 
THE  INVESTIGATION  OF  CASES  OF  VIOLATION  OF  IN- 
TEENAL-EEVENTJE  LAWS -LEAKE'S  CASE. 


1.  Section  838  of  the  Revised  Statutes  authorizes  the  Secretary  of  the  Treasury  to 
make  discretionary  compensation,  as  distinguished  from  compensation  fixed  by 
fees,  for  services  rendered  by  district  attorneys  in  "  any  case  in  which  any  fine, 
penalty,  or  forfeiture  has  been  incurred  »  *  »  for  the  violation  of  any  law 
of  the  United  States  relating  to  the  revenue J^ 

*l  The  terms  of  this  provision  apply  to  all  civil,  criminal,  or  special  statutory  forms 
of  proceeding  for  the  recovery  of  any  tine,  penalty,  or  forfeiture  incurred  in 
cases  reported  to  the  district  attorney  by  collectors  of  internal  revenue  and 
collectors  of  customs.  The  words  are  general,  and  in  a  statute  of  this  charac- 
ter they  are  to  be  construed  in  a  comprehensive  sense. 

3.  It  is  a  principle  of  law  that  where  the  words  of  a  statute  prescribing  compensa- 

tion to  a  public  officer  are  loose  or  obscure,  and  admit  of  two  interpretations, 
the  constraction  ought  to  be  that  which  is  the  more  favorable  to  the  claims  of 
the  officer. 

4.  On  the  same  principle,  when  there  are  several  statutes  attecting  the  right  of  an 

officer  to  compensation,  and  one  of  them,  general  in  terms,  allows  him  com- 
pensation, it  should,  in  the  absence  of  a  reasonably  clear  intention  of  Congress 
to  limit  its  sense,  be  construed  as  fixing  his  right  to  the  compensation  with- 
out regard  to  any  indefiniteness  in  the  other  statntes. 
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5.  When  the  object  of  a  statute  is  to  give  an  officer  compensation,  it  should,  in  con- 

struction, be  extended  to  all  cases  within  the  reason  and  purpose  of  the  stataU-, 
so  far  as  necessary  to  remedy  the  evil  it  was  designed  to  meet. 

6.  The  expression  "fine,  penalty,  or  forfeiture,"  when  used  in  a  statute,  most  be 

understood  to  mean  a  pecuniary  fine  or  penalty,  or  a  forfeiture  of  property. 
The  word  "fine"  in  section  838  of  the  Revised  Statutes  means  also  a  pecu- 
niary punishment  imposed  by  a  lawful  tribunal  upon  a  person  convict-ed  of 
crime  or  misdemeanor ;  and  the  word  **  forfeiture,"  a  judicial  transfer  of  title  to 
property  as  punishment  for  crime.  The  term  '^penalty"  is,  in  criminal  law» 
mostly  applied  to  a  fixed  pecuniary  punishment  inflictM  for  a  violation  of  law. 

7.  A  district  attorney  who  has  rendered  services  in  the  investigation  or  prosecution 

of  cases  under  section  3451  of  the  Revised  Statutes,  reported  to  him  by  a  col- 
lector of  internal  revenue,  is  not  entitled  to  compensation  other  than  as  pro- 
vided for  in  the  regular  fee-bill,  unless  such  services  had  in  view  a  forfeiture 
of  property. 

8.  The  expression  in  section  838  of  the  Revised  Statutes,  *Hhe  violation  of  any  law 

of  the  United  States  relating  to  the  revenaej^^  clearly  includes  acts  done  in  viola- 
tion of  revenue  statutes  in  which  there  are  no  penal  provisions,  whenever  such 
acts  render  the  guilty  party  liable  by  force  of  any  other  statute  to  a  "  fine,  peu- 
alty,  or  forfeiture." 

9.  When,  therefore,  a  collector  of  internal  revenue  reports  to  the  district  attorney 

violations  of  internal-revenue  laws  for  which  no  tine,  penalty,  or  forfeiture  is 
provided  in  the  Revised  Statutes  under  Title  XXXV,  Intkrnal  Revenite,  but 
for  which  proceedings  for  the  recovery  of  tines,  penalties,  or  forfeitures  may 
be  maintained  under  other  provisions  of  law,  the  district  attorney  is,  for  ser- 
vices rendered  in  such  cases,  entitled  to  the  compensation  authorized  by  section 
838  of  the  Revised  Statutes. 

10.  When  a  statute,  relating  exclusively  to  the  revenue,  or  when  an  authorized  reg- 

ulation made  under  such  statute,  requires  an  oath  to  be  taken,  and  such  oath 
is  taken  falsely  and  corruptly,  or  when  there  is  a  conspiracy  to  violate  such 
law  or  regulation,  the  penal  provisions  of  other  statutes  which  prescribe  pun- 
ishment for  perjury  or  conspiracy  are,  when  put  in  operation  against  perjurers 
or  conspirators  in  matters  so  arising  under  a  revenue  law,  provisions  of  laws 
"relating  to  the  revenue"  within  the  meaning  of  section  838  of  the  Revised 
Statutes. 

11.  Sectiou  5600  of  the   Revised  Statutes  prescribes  that  no  legislative  construction 

is  to  be  drawn  by  reason  of  the  title  under  which  any  sectiou  of  the  laws 
therein  compiled  is  placed.  When  it  is  necessary  to  construe  doubtful  lan- 
guage used  in  the  revision,  reference  may  be  made  to  the  original  statutes 
from  which  sections  of  the  Revised  Statutes  were  taken. 

12.  Sections  53112,  5393,  and  5440  of  the  Revise<l  Statutes  are,  in  so  far  as  they  pr«>- 

vide  punishment  for  acts  done  against  the  revenue,  laws  "relating  to  the  rev- 
enue" within  the  meaning  and  for  the  purposes  of  section  838.  A  criminal 
statute  may  "relate  to  the  revenue,"  although  the  revenue  law  does  not  by 
itself  declare  the  acts  for  which  the  criminal  statute  provides  punishment  to 
be  criminal  offences. 

13.  In  the  case  of  United  States  V8,  Hirscb  (100  U.  S.,  33)  the  question  was,  whether 

a  conspiracy  in  violation  of  section  5440  of  the  Revised  Statutes  was  "a  crime 
arising  under  the  revenue  laws;"  and  it  was  held  that  it  was  not.    In  the  case 
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DOW  under  consideration  the  question  is  not  whether  the  tine,  penalty,  or  for- 
feiture was  incurred  under  the  revenue  laws,  but  whether  it  was  incurred  under 
any  law  ^* relating  to  the  revenue." 
14.  When  services  have  been  rendered  by  a  district  attorney  as  directed  in  section 
838  of  the  Revised  Statutes,  the  fact  that  no  legal*])  roceedings  have  been  insti- 
tuted, or  that  a  prosecution  has  failed,  does  not  affect  his  right  to  compensa- 
tion in  a  case  reported  to  him  by  the  collector  in  which  there  is  a  liability  to 
a  fine,  penalty,  or  forfeiture. 

August  3, 1881,  Joseph  B.  Leake,  esq..  Doited  States  attorney  for  the 
northeru  district  of  Illinois,  presented  to  the  Commissioner  of  Inter- 
nal Revenue,  for  allowance,  an  account  for  $1,500  against  the  United 
States,  "for  legal  services  in  the  inquiry,  examination,  and  preparation 
for  trial  [but  not  for  trial  itself]  in  the  district  court  of  the  United  States 
for  said  district  for  cases  known  as  the  '  Match-bond  cases.'"  There 
were  nine  indictments  registered  in  November,  1879,  against  different 
parties,  containing  counts  as  follows:  two  having  each  one  count  under 
section  3451  of  the  Eevised  Statutes,  and  one  count  under  section  5440; 
one  having  a  count  under  section  3451,  and  a  count  under  section  5393 ; 
and  six  having  each  one  count  under  section  3451,  and  one  count  under 
section  5392.  The  Ciises  were  tried  during  the  period  between  October, 
1880,  and  June,  1881,  and  resulted  in  five  convictions  on  the  counts. 
The  verdict  in  four  of  these  cases  was  guilty  only  under  the  count  on 
section  5392,  and  in  the  other  case  guilty  on  the  count  under  section 
.)393.  Evidence  was  introduced  in  each  case  under  the  counts  on  sec- 
tion 3451,  but  before  the  cases  went  to  the  jury  a  nolle  prosequi  was 
entered  as  to  these  counts,  because  of  a  doubt  as  to  whether  the  "  sched- 
ule" to  the  bond  set  out  in  the  indictments  was  within  the  words  "other 
document"  in  that  section.  The  indictments  under  sections  3451  and 
5392  were  oi^ly  against  the  'sureties  in  the  bond  given  under  section 
3425.  The  two  indictments  under  sections  3451  and  5440  were  trie^ 
only  on  the  conspiracy  count  under  section  5440,  and  resulted  in  each 
case  in  a  verdict  of  not  guilty.  Some  of  the  defendants,  having  fled 
the  country,  hav^e  not  yet  been  tried. 

The  district  attorney  says,  in  support  of  his  claim  for  compensation 
under  the  provision  of  section  838  of  the  Revised  Statutes: 

"These  cases  originated  as  follows:  Under  the  proviso  of  section 
U2r),  Rev.  Stats.,  the  Commissioner  of  Internal  Revenue  was  authorized 
to  sell  to  any  manufacturer  of  friction-matches  a  suitable  quantity  of 
adhesive  stamps  without  prepayment  therefor,  on  a  credit  not  exceed- 
ing sixty  days,  requiring,  in  advance,  such  security  as  he  may  judge 
necessary  to  secure  payment  therefor  to  the  Treasurer  of  the  United 
States. 

"Under  sections  251  and  321  the  Secretary  of  the  Treasury  and  the 

H.  Ex.  Doc.  219 28 
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Commissioner  of  Internal  Revenue  were  empowered  to  prescribe  all 
necessary  forms  of  entries,  oaths,  regulations,  blanks,  &c.,  neeessiin 
for  tbe  execution  and  enforcement  of  the  internal-rev^enue  laws  and 
]>ertahiing  to  the  assessment  and  ox)llection  of  the  internal  revenue. 
Under  the  authority  of  these  laws  it  was  prescribed  by  the  Secretary 
and  Commissioner  that  when  such  manufacturer  should  apply  for 
credit,  he  should  l)e  required  to  execute  a  bond  with  sureties  in  a  sufli 
cient  penalty  to  secure  the  Treasury,  and,  as  a  part  of  such  security,  a 
form  was  i)rescribed  upon  which  each  surety  offered  should  make  a 
schedule  of  his  property,  and  state  his  liabilities,  and  make  oath  to  the 
same.  All  these  recpiirements,  including  that  of  the  oath,  are  math* 
laics  relating  fo  the  internal  rtventte. 

'*The  violations  of  law,  in  the  cases  under  consideration,  were  r\' 
ported  to  the  district  attorney  by  the  collector  of  internal  revenue 
for  the  first  districjt  of  Illinois,  and  consisted  in  the  concoction  of  a 
scheme  to  have  irresponsible  persons  represented  to  be  manufacturer 
of  matches,  and,  as  such,  to  have  them  execute  bonds  with  irresponsihlf 
sureties,  wiiich  sureties  made  false  and  lic^titious  schedules  of  proj)erty. 
making  oath  to  the  same,  and  thereby  misleading  the  proper  officeit?  to 
ap])rove  of  the  bonds  and  security. 

''  Under  these  schemes,  the  three  several  bonds  of  James  Fitzfjerald. 
Phiueas  Ayer,  and  Charles  N.  Wheeler,  with  tuireties  for  each,  were 
ai)proved,  and  stamps  obtained  t/o  about  the  value  of  eighty  thousand 
dollars,  which  were  taken  possession  of  by  the  (conspirators,  S(»cretly 
disposed  of,  and  the  Government  defrauded  of  the  entire  amount. 
The  frauds  were  perpetrated  against  the  internal  revenue,  under  the 
forms  of  the  internal-revenue  laws,  and  were  roi)orted  by  a  collect(>r 
of  internal  revenue,  to  have  the  'i)roper  proceedings  instituted'  to 
punish  the  offenders."   . 

July  20,  1881,  the  account  of  the  district  attorney,  for  his  services 
in  these  cavses,  was  duly  certified  by  the  judge  before  whom  the  caw's 
were  tried  or  disposed  of,  and  it  was  approved  in  open  court,  in  the  sum 
of  $1,500.    (Rev.  Stats.,  838;  Act  of  February  22, 1875,  18  Stats.,  X^l 

August  3,  1881,  the  Commissioner  of  Internal  Revenue  transmitted 
the  account  to  the  Secretary  of  the  Treasury,  and  recommended  that  it 
be  i)aid  from  the  appropriation  "  for  agents  and  sub-officers  of  internal 
revenue,"  &c.,  for  the  fiscal  year  1881,  subject,  however,  to  the  con- 
dition that  the  Secretary  be  of  opinion  that  these  proceedings  were  for 
the  violation  of  any  law  of  the  United  States  relating  to  the  revenue  in  a 
ciise  in  which  "any  fine,  penalty,  and  forfeiture  was  incurred  within  th«* 
meaning  of  section  838  of  the  Revised  Statutes ;"  and  United  States 
vs.  Hirsch  (100  U.  S.,  33)  was  cited  as,  perhaps,  bearing  on  the  question. 

August  3,  1881,  the  account  was  approved  by  the  Secretary,  "sub 
ject  to  the  decision  of  the  First  Comptroller,  as  to  whether  the  services 
were  rendered  in  such  class  of  cases  as  to  establish  a  claim  to  payment 
under  section  838  of  the  Revised  Statutes;"  and,  with  this  qualified  aj)- 
proval,  he  referred  the  account  to  the  First  Comptroller. 
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Aagust  8, 1881,  Mr.  Leake  made  an  able  oral  argument  before  the 
First  Comptroller,  and  submitted  a  brief  in  support  of  his  claim: 

I  "Section  5392  and  section  5440  stand  in  the  revision  under  the  title 

I  'Crimes,'  and  are  not  found  under  the  title  of  'Internal  Revenue;' 
^  and  1  think  it  is  from  this  fact  alone  that  any  question  can  arise  as  to 
i  whether  these  prosecutions  were  under  a  law  relating  to  revenue.  Each 
'  one  of  the  sections  was  enacted  as  part  of  the  internal-revenue  lawSj  and 
remained  such  until  the  revision,  when,  'for  the  purpose  of  a  more  con- 
venient and  orderly  arrangement  of  the  same,'  (Kev.  Stats.,  5G00,)  they 
were  arranged  under  the  title  of  'Crimes.'  Section  5392  is  identical 
with  section  42  of  the  internal-revenue  act  of  June  30, 1864,  vol.  13,  Stat- 
utes at  Large,  p.  239,  so  that  the  crime  of  perjury,  when  the  oath  was 
required  to  be  taken  under  the  internal-revenue  law,  was  a  violation  of 
that  law.  Section  5440  was  originally  enacted  as  part  of  the  internal- 
i*evenue  act  of  March  2,  1807,  vol.  14,  Statutes  at  Large,  p.  484,  sec.  30, 
aud  so  remauied  until  the  revision.  They  still  prescribe  the  only  pun- 
ishment for  such  crimes  against  the  internal  revenue.  The  rule  of  cou- 
stmction  is  prescribed  by  section  5600,  which  enacts  that '  no  inference 
or  presumption  of  a  legislative  construction  is  to  be  drawn  by  reason 
of  the  title  under  which  any  i)articular  section  is  placed,'  so  that  the 
fact  that  these  sections  are  not  now  arranged  undet  the  title  'In- 
ternal lie  venue,'  but  are  arranged  under  that  of  'Crimes,'  cannot  raise 
the  presumption  or  inference  tliat  the  prosecutions  for  those  offences, 
when  committed  against  the  internal  revenue,  do  not  still  remain  pros- 
ecutions for  fines  and  penalties  under  a  revenue  law. 

"The  decision  in  10  Otto,  i).  33,  was  on  a  question  under  the  statute 
of  limitations  as  to  the  time  within  which  an  indictment  shouhl  be  found. 
The  attention  of  the  court  does  not  appear  to  have  been  called  to  the 
rule  of  construction  laid  down  in  section  5600,  and  the  effect  of  that 
section  was  not  considered  by  the  court.  The  decision  of  the  court  was 
in  favor  of  liberty,  and  gave  the  strictest  coustr^iction  in  favor  of  the 
<lefeudant,  as  is  the  rule  in  the  construction  of  all  criminal  laws.  The 
court,  however,  said  further:  'It  must  be  admitted  that  in  construing 
any  part  of  the  Revised  Statutes  it  is  admissible,  and  often  necessary, 
to  refer  to  its  connection  in  the  act  of  which  it  was  originally  a  part.' 
This  is  such  a  case,  where  it  is  necessary  to  recur  to  the  original  acts 
in  order  that  injustice  shall  not  be  done.  In  making  the  revision,  Con- 
gress made  no  change  in  the  law.  The  penalties  prescribed,  duties 
imposed  upon  district  attorneys,  and  section  838,  about  compensation,  all 
are  just  the  same  as  before.  In  the  light  of  section  5600,  can  it  be  claimed 
that  by  the  new  arrangement  the  claim  to  compensation  is  taken  away? 
Xow,  as  before,  the  collectors  of  internal  revenue  report  these  cases  to 
the  district  attorneys  to  prosecute  as  violations  of  the  internal-revenue 
law,  under  section  838;  and  district  attorneys  still  render  the  services 
as  required.  Such  cases  are  still  treated  as  internal-revenue  cases, 
under  the  direction  of  the  Commissioner  of  Internal  Eevenue ;  reports 
are  made  to  him,  and  he  exercises  the  right  to  control,  &c.  In  such 
cases  the  rules  of  construction  of  civil  law  in  favor  of  those  doing  work 
and  labor,  and  not  the  strict  construction  of  the  criminal  law  in  favor 
of  those  charged  with  crimes,  should  be  applied.  A  construction  which 
would  deprive  an  officer  of  the  Government  of  the  compensation  in- 
tended by  law  for  his  services  should  not  be  adopted,  unless  a  con- 
iJtruction  favorable  to  payment  cannot  be  made  without  violence  to 
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langaage  under  both  sections.  The  necessary  allegations  all  specific- 
ally refer  to  violations  of  the  interualrevenue  law.  Tbe  proseciiiioiis 
were  for  fines  and  penalties.  Under  both  sections  a  pecuniary  tiue  or 
penalty  is  imposed,  together  with  iniprisoniuent.  The  proportioD  of 
each  is  for  the  court,  and  not  the  district  attorney.  I  claim,  then,  that 
these  prosecutions,  by  necessary  imt)lication,  do  relate  to  a  revenue  law, 
and  are  for  a  fine  and  penalty,  and  that  all  intendments  are  in  favor  of 
payment  for  services  rendered  in  them." 


Decision  by  William  Lawrence,  First  Comptroller: 
The  Revised  Statutes  contain  provisions  under  •'titles"  as  follow: 

Title  Xlll.— The  Judiciary. 

Sec.  838.  It  shall  be  [the]  duty  of  every  district  attorney  to  whom 
any  collector  of  customs,  or  of  internal  revenue,  shall  report,  according 
to  law,  any  case  in  which  any  fine,  penalty^  or  forfeiture  has  been  in- 
curred in  the  district  of  such  attorney,  for  the  violation  of  any  law  of 
the  United  States  relating  to  the  revenue^  to  cause  the  proper  proceed- 
ings to  be  commenced  and  prosecuted  without  delay,  for  the  fines, 
penalties,  and  forfeitures  in  such  case  provided,  unless,  upon  inquiry 
and  examination,  he  shall  decide  that  such' proceedings  cannot  probably 
be  sustained,  or  that  the  ends  of  ])ublic  justice  do  not  require  tbat  surb 
proceedings  should  be  instituted;  in  which  case  he  shall  rejwrt  the 
facts  in  customs  cases  to  tbe  Secretary  of  the  Treasury,  and  in  intemol- 
revenue  cartes  to  the  Commissioner  of  Internal  Revenue  for  their  direction. 
And  for  the  expenses  incurred  and  services  rendered  in  all  such  cases, 
the  district  attorney  shall  receive  and  be  i)aid  from  the  Treasury  such 
sum  as  the  Secretary  of  the  Treasury  shall  deem  just  and  reasonable, 
upon  the  certificate  of' the  judge  before  whom  such  cases  are  tried  or 
disi>osed  of:  Provided^  That  the  annual  compensation  of  such  district 
attorney  shall  not  exceed  the  maximum  amount  prescribed  by  law,  by 
reason  of  such  allowance  and  payment. 

Title  XXXV.— Internal  Revenue.— Ch.  11. 

Sec.  3445.  Every  person  who  simulates  or  falsely  or  fraudulently 
executes  or  signs  any  bond,  ]>ermit,  entry,  or  other  document  requinni 
by  the  provisions  of  the  internal-revenue  laws,  or  by  any  regulation 
made  in  pursuance  thereof,  or  w^ho  procures  the  same  to  be  falsely  or 
fraudulently  executed,  or  who  advises,  aids  in,  or  connives  at  smh 
execution  thereof,  shall  be  imprisoned  for  a  term  not  less  than  one 
year  nor  more  than  five  years;  and  the  property  to  which  such  false  or 
fraudulent  instrument  relates  shall  be  forfeited. 

Title  LXX.— Crimes.— Cn.  4,  5. 

Sec.  5392.  Every  person  who,  having  taken  an  oath  before  a  com- 
petent tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,  that  he  will 
testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testimony, 
declaration,  deposition,  or  certificate  by  him  subscribed  is  true,  wilfully 
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ai)d  contrary  to  such  oatbs  states  or  subscribes  any  material  matter 
which  he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be 
punished  by  a  fine  of  not  more  than  two  thousand  dollars,  and  by  im- 
prisonment, at  hard  labor,  not  more  than  five  years;  and  shall,  more- 
over, thereafter  be  incapable  of  giving  testimony  in  any  court  of  the 
Uuited  States  until  such  time  as  the  judgment  against  him  is  reversed. 

Sec.  5393.  Ever}^  i)erson  who  procures  another  to  commit  any  per- 
jury is  guilty  of  subornation  of  perjury,  and  punishable  as  in  the  pre- 
c^ling  section  prescribed. 

Sec.  5440.  If  two  or  more  persons  conspire  either  to  commit  any 
offence  against  the  United  States,  or  to  defraud  the  United  States  in 
auy  maimer  or  for  any  puri)ose,  and  one  or  more  of  such  parties  do  any 
a(!t  to  eflfect  the  object  of  the  conspiracj'^,  all  the  parties  to  such  con- 
Hpiracy  shall  be  liable  to  a  penalty  of  not  less  than  one  thousand  dol- 
lars and  not  more  than  ten  thousand  dollars,  and  to  imprisonment  not 
more  than  two  years. 

And  see  section  3214. 

Title  LXXIV. — Eepeax  Provisions. 

Sec.  5600.  The  arrangement  and  classification  of  the  several  sec- 
tions of  the  revision  have  been  made  for  the  purpose  of  a  more  conven- 
ient and  orderly  arrangement  of  the  same,  and  therefore  no  inference 
or  presumption  of  a  legislative  construction  is  to  be  drawn  by  reason 
of  the  title,  under  which  any  particular  section  is  pla<5ed. 

In  the  cases  for  which  a  compensation  of  $1,500  is  asked,  the  offences 
charged  were  duly  reported  by  the  collector  of  internal  revenue  to  the 
district  attorney,  under  the  provisions  of  section  838  of  the  Eevised 
Statutes.  The  attorney  of  the  United  States  is  not  entitled  to  any  al- 
lowance under  section  838  for  services  at  the  trial  of  the  indictments 
found  on  these  charges,  because  the  statute  prescril)es  the  fees  for  that 
service.  (Rev.  Stats.,  824;  House  Ex.  Doc.  No.  27, 2d  Sess.,  45th  Cong., 
Jiuuiary  11,  1878,  p.  33.)  The  legal  services  for  which  compensation  is 
claimed  consisted  in  the  examination  and  preparation  of  the  "  Match 
bond  ciises,"  preliminary  to  the  trial  of  the  charges  preferred  in  those 
cases  under  sections  3451,  5392,  5393,  and  5440  of  the  Revised  Statutes. 

It  is  necessary  to  ascertain  the  condition  under  which  compensation 
for  the  services  rendered  can  be  lawfully  paid  under  section  838,  and 
whether  such  condition  exists  in  the  case  submitted. 

Section  838  authprizes  discretionary  compensation,  as  distinguished 
from  compensation  fixed  by  fees,  for  services  rendered  by  district  at- 
torneys in  "any  case  in  which  any  fine,  penalty,  or  forfeiture  has  been 
incurred  •  •  •  for  the  violation  of  any  law  of  the  United  States 
relating  to  the  revenue.^ 

If  it  were  a  new  question,  it  might  well  be  insisted  that  the  word 
"fine,''  as  used  in  this  section,  does  not  mean  a  fine  with  or  without 
imprisonment,  such  as  is  provided  for  in  criminal  laws. 
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In  support  of  this  view,  section  9,  of  the  act  of  July  13,  1866,  (14 
Stats.,  145,  146;  Eev.  Stats.,  3214,)  may  be  cited,  which  makes  it  the 
duty  of  the  collector  to  institute  suit  "in  any  proper  form  of  action'' 
for  the  recovery  of  all  "  fines,  penalties,  and  forfeitures."  This  section 
provides  (14  Stats.,  146)  that  nothing  therein  contained  "shall  be  con 
strued  to  limit  or  affect  the  power  of  remitting  the  whole  or  any  por- 
tion of  a  fine,  penalty,  or  forfeiture  conferred  on  the  Secretary  of  the 
Treasury  by  existing  laws."  (See,  in  respect  of  this  authority  of  the 
Secretary,  sections  5292-5295  of  the  Revised  Statutes.)  As  Congress 
could  not  vest  the  pardoning  power  in  the  Secretary,  as  the  President 
cannot  delegate  it,  and  as  nothing  short  of  that  pow^er  can  effect 
the*  remission  of  a  tine  provided  for  in  the  law  under  which  crim- 
inal proceedings  are  instituted,  it  is  obvious  that  the  word  "fine" 
in  the  act  of  1806  must  be  construed  to  mean  a  sum  of  money  which 
can  be  recovered  in  a  civil  action,  and  for  the  recovery  of  which  it  is 
not  necessary  to  establish  by  any  criminal  proceedings  liability  on  the 
part  of  the  defendant.  (Raymond  vs.  United  States,  14  Blatcb.  C.  C, 
52;  United  States  vs.  Claflin,  Jrf.,  55.) 

With  this  understanding  of  the  word  "fine,"  it  would  follow  that 
section  838  was  intended  to  take  away  discretionary  i>ower  from  tbe 
collector  as  to  instituting  8uit«  in  such  case,  and  to  make  it  his  duty  to 
report  to  the  district  attorney  the  cases  iii  which  fines,  {>enalties,  and  for- 
feitures are  incurred,  instead  of  directly  instituting  a  civil  action  then^ 
for,  (3  Op.  Att.-Gen.,  248,)  and,  on  report  made,  to  authorize  the  district 
attorney  to  institute  suits  for  recovery  of  the  amounts  forfeited.  The 
meaning  here  attached  to  the  word  "fine"  appears  clearly  iu  the  use 
made  of  the  word  in  sections  5292^296  of  the  Revised  Statute.«i. 
If  it  be  a  correct  proposition  of  law  that  Congress  cannot  vest  any 
part  of  the  pardoning  power  in  a  circuit-court  commissioner,  sectiou 
529G  is  of  doubtful  constitutionality.  As  the  construction  here  given  to 
section  S3S,  which  makes  the  word  "fine"  apply  to  criminal  proceed- 
ings,  is  of  long  standing,  it  should  not  and  will  not  be  changed,  since 
it  is  immaterial  to  the  Government  whether  '* fines"  be  recovered  in 
civil  actions  or  by  criminal  proceedings. 

The  words  "  case  in  which  any  fine,  ])enalty,  or  forfeiture  has  been 
incurred"  mav,  under  the  constrnction  referred  to,  be  understood  :i.s 
relating  to  all  civil,  criminal,  or  special  statutory  forms  of  proceeding,' 
for  the  recovery  of  any  fine,  penalt^^,  or  forfeiture.  The  words  are 
general,  and  in  a  statute  of  this  character  they  are  to  be  construed  iu 
a  comprehensive  sense.  Oeneralia  verba  sunt  generaliter  ititelligenda. 
This  construction  is  especially  applicable  in  respect  of  the  matter  under 
consideration,  since  it  is  a  principle  of  law  that  where  the  wonls  of  a 
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statute  prescribing  corapensation  to  a  public  officer  are  loose  or  obscure, 
and  admit  of  two  interpretations,  the  construction  ought  to  be  that 
which  is  the  more  favorable  to  the  claims  of  the  officer.  (United  States 
r*.  Morse,  3  Story,  C.  C,  87, 91 ;  Moore  vs.  United  States,  4  Ct.  Cls.,  139.) 
Oil  the  same  principle,  when  there  are  several  statutes  affecting  the 
right  of  an  officer  to  compensation,  and  one  of  them,  general  in  terms, 
allows  him  compensation,  it  should,  in  the  absence  of  a  reasonably  clear 
intention  of  Congress  to  limit  its  sense,  be  construed  as  fixing  his  right 
to  the  compensation,  without  regard  to  any  indefiniteness  in  the  other 
statutes. 

When  the  object  of  a  statute  is  to  give  an  officer  compensation,  it 
.should,  in  construction,  be  extended  to  all  cases  within  the  reason  and 
puri)08e  of  the  statute,  so  far  as  necessary  to  remedy  the  evil  it  was 
designed  to  meet. 

The  Barons  of  the  Exchequer  resolved  in  Heydon's  case  that  in  the 
construction  of  remedial  laws  four  things  are  to  be  considered:  (1)  the 
old  law,  (2)  the  mischief  and  defect  which  the  statute  was  designed  to 
remedy,  (3)  what  remedy  the  statute  has  provided,  and  (4)  the  true 
reason  of  the  remedy.  (3  Rep.,  7.)  The  maxim  Ubi  lex  est  specialis 
et  ratio  ejt^  generalise  generaliter  accipienda  ^est,  is  only  a  part  of  the 
same  principle.  (2  Inst.,  33}  Potter's  Dwarris,  187;  Sedgwick,  Stat, 
and  Const.  L.,  ch.  vii,  p.  250,  et  sfiq.;  Holiday  case,  I  Lawrence,  Compt. 
Dec,  31.) 

It  being  clear  that  section  838  authorizes  special  comjiensation  to 
district  attorneys  in  the  case  therein  provided  for,  the  next  inquiry  is: 
Do  violations  of  sections  3451,  5392,  5393,  and  5440  of  the  Revised  Stat- 
utes subject  the  offenders  to  any  (1)  fine,  (2)  penalty,  or  (3)  forfeiture, 
within  the  meaning  of  section  838? 

All  these  sections,  being  penal,  are  to  be  strictly  construed. 

1.  As  to  section  3451: 

The  principal  and  sureties  on  a  bond  executed  for  a  fraudulent  pur- 
pose, under  the  proviso  to  section  3425  of  the  Revised  Statutes,  might 
be  indicted  under  section  3451.  If  the  stamps  procured  on  such  fraud- 
ulent bond  or  the  matches  on  which  they  were  used  could  be  reached, 
they  might  be  made  the  subject  of  forfeiture.  But  it  does  not  appear  in 
the  present  case  that  any  services  were  rendered  by  tiie  district  attorney 
with  a  view  to  such  forfeiture.  Section  3451  prescribes  only  imprison- 
ment and  "forfeiture"  as  a  punishment  for  its  violation;  it  does  not  pre- 
scribe a  "fine"  or  "penalty"  within  the  meaning  of  section  838.  When 
the  expression  "fine,  penalty,  or  forfeiture"  is  used  in  a  statute,  it 
must  be  understood  to  mean  a  pecuniary  fine  or  penalty,  or  a  for- 
feiture of  property.    The  word  "fine"  in  section  838  means  a  pecu- 
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niary  punisbinent  imposed  by  a  lawful  tribunal  upon  a  person  convicted 
of  crime  or  misdemeanor,  (Gabbett's  Grim.  Law,  vol.  2,  p.  606;)  and  the 
word  **  forfeiture''  means  a  judicial  transfer  of  title  to  property  as  punish- 
ment for  crime.  (Tomlin's  Law  Diet.,  "Penalties"  and  "Forfeitures;" 
Bouv.  Die,  Fine; Forfeiture ;Gruise'8  Digest,  Fines;Shep.  Touch., Fine; 
3  Bacon,  Abr.,  Fines  and  Recoveries;  Gonst.  Aniendt.,  art.  VIII;  2 
Blackst.  Gomm.,  267;  Anglea  vs,  Gommon wealth,  10  Gratt.  Va.,  700; 
Gonst.,  art.  Ill,  sec.  3,  cl.  2;  Act  April  0,  1790,  sec.  32,  1  Stats.,  119; 
1  Washburn,  Real  Prop.,  92.)  The  word  "  penalty"  in  its  general  accep- 
tation is  more  comprehensive  than  the  words  "6ne"  and  "forfeiture.'' 
But  it  is  to  be  construed  with  "  fine"  and  "forfeiture,"  as  a  part  of  the 
expression  "fine,  penalty,  and  forfeiture."  It  is  to  be  construed  in  the 
light  of  the  maxim  Noscitur  a  sociis. 

The  term  "penalty"  is,  in  criminal  law,  mostly  applied  to  a  fixed 
pecuniary  punishment  inflicted  for  a  violation  of  law.  (Maclin  et  al.  vs. 
Wilson,  21  Ala.,  N.  S.,  672;  Bouv.  Die,  tit.  Penalty;  McLane  vs.  The 
United  Stat^,  6  Pet.,  423;  Taylor  vs,  Sandiford,  7  Wheat.,  17,  18: 
United  States  vs.  Morris,  10  Id.,  291;  Boutelle  vs.  Nourse,  4  Mass.,  433.) 
It  is  clear  that  section  3451  does  not  prescribe  a  "fine"  or  "penalty" 
within  the  generally  understood  meaning  of  these  terms  as  used  in  sec- 
tion 838.  So  far,  therefore,  as  the  claimant  rendered  services  in  the 
investigation  or  prosecution  of  these  cases,  under  section  3451,  before 
the  trial  of  the  indictment,  it  is  not  shown  that  he  is  entitled  to  com- 
pensation other  than  as  pronded  for  in  the  regular  fee  bill,  (Rev.  Stats., 
824,)  for  the  reason,  as  already  stated,  that  no  services  having  in  view 
a  forfeiture  of  property  appear  to  have  been  rendered. 

2.  As  to  section  5392 : 

This  section  requires  in  terms  "  a  fine  of  not  more  than  two  thousand 
dollars"  to  be  imposed  on  parties  convicted  under  its  provisions.  '  A 
case  in  which  this  fine  is  incurred  may  or  may  not  be  one  within  the 
meaning  of  section  838.  When,  as  in  the  cases  investigated  under 
section  5392,  the  offences  were  such  as  should  be  reported  by  the  col- 
lector of  internal  revenue  to  the  district  attorney,  one  of  the  conditions 
precedent  to  a  right  to  compensation  under  section  838  is  fully  supplied. 

3.  As  to  section  5393 : 

A  case  prosecuted  under  this  section  is  precisely,  in  effect,  and  for  thi* 
purposes  of  the  present  inquiry,  in  the  same  condition  as  one  prosecuted 
under  section  5392. 

4.  As  to  section  5440: 

This  section  in  clear  terms  imposes  a  pecuniary  "  penalty  of  not  less 
than  one  thousand  dollars    ♦    »    ♦    ."    If  the  offence  is  one  against  a 
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revenue  law,  then  the  word  penalty  in  tliia  section  is  within  the  inten- 
tion of  section  838.  This  leads  to  an  inquiry  into  the  nature  of  the 
offences  prosecuted  under  section  5440. 

Were  such  act«  as  would  subject  the  defendants  to  any  fine,  penalty, 
or  forfeit  m*e  for  the  violation  of  any  law  relating  to  the  revenue  charged 
in  the  indictments  found  under  section  5440  f 

Such  acts  must  be  either  a  ^Hiolation"  of  a  law  relating  to  the 
revenue  which  prescribes  a  fine,  penalty,  or  forfeiture,  or  of  a  revenue 
law  which  does  not  in  itself  prescribe  a  fine,  penalty,  or  forfeiture,  but 
for  which  violation  there  is  a  tine,  penalty,  or  forfeiture  prescribed  by 
some  other  statute  which  may,  or  may  not,  according  to  the  nature  of 
the  acts  done,  be  considered  as  "a  law  relating  to  the  revenue." 

lu  considering  this  subject,  it  is  necessary  to  refer  to  another  statute. 
Section  3425  of  the  Revised  Statutes,  which  authorizes  the  Commissioner 
of  Internal  Revenue  to  sell  and  supply  to  persons  therein  named 
adhesive  stamps  or  stamped  paper,  on  payment  at  the  time  of  delivery, 
contains  the  following  proviso : 

"That  the  Commissioner  may,  from  time  to  time,  deliver  to  any 
manufacturer  of  friction  or  other  matches,  cigar-lights,  or  wax-tapers, 
a  suitable  quantity  of  adhesive  or  other  stamps,  such  as  may  be  pre- 
scribed for  use  in  such  cases,  without  prepayment  therefor,  on  a  credit 
not  exceeding  sixty  days,  requiring,  in  advance,  such  security  as  be 
may  judge  necessary  to  secure  payment  therefor  to  the  Treasurer  of  thc^ 
United  States,  within  the  time  prescribed  for  such  payment.  And 
upon  all  bonds  or  other  securities  taken  by  said  Commissioner,  under 
the  provisions  of  this  chapter,  suits  may  be  maintained  by  said  Treas- 
itfer  in  the  circuit  or  district  court  of  the  United  States,  in  the  several 
districts  where  any  of  the  persons  giving  said  bonds  or  other  securities 
reside  or  may  be  found,  in  any  appropriate  form  of  action." 

And  see  section  3214. 

Duly  authorized  regulations  were  made,  and  appropriate  forms  were 
prescribed,  to  execute  this  statute.*  A  party  who  procures  by  false 
representations  the  stamps  referred  to  in  this  section,  violates  its  pro- 
visions and  the  regulations  under  it.  All  persons  who  make  or  who  aid 
and  abet  in  making  such  false  representations  equally  violate  its  pro- 
visions. The  statute  contemplates  a  delivery  of  stamps  without  prepay- 
ment only  on  a  truthful  showing  as  to  the  "security"  required  under  it. 
False  swearing  as  to  such  security  would  be  a  violation  of  this  law,  whether 

*The  Additional  Ro;;ulfttions  and  Instructions  of  September  10,  1879,  SerioH  7,  No. 
7,  Supplement  No.  'Z  Revised,  presorihed  by  the  OomniiHsioner  of  Internal  Revenue, 
and  approved  by  the  Secretary  of  the  Treasury,  provide,  page  40:  "Sureties  will  b«* 
reqnireii  to  justify  on  Form  33a,  and  will  state  the  value  of  their  rval  ostxite  and  the 
amount  of  their  liability  as  sureties  on  other  bonds.  In  cases  where  parties  are 
already  liable  as  sureties  to  the  full  value  of  the  real  estate  owned  by  them,  collectors 
^^iU  refuse  to  accept  them  as  sureties  on  new  bonds  until  they  are  released  from  re- 
spoQifibility  by  the  cuucellution  of  the  old  bonds." 
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there  be  a  punishment  prescribed  for  it  or  not.  Stamps  obtained  on 
such  security  wouhl  be  fraudulently  procured,  and  they  could  be  re- 
covered by  an  iu^tion  in  replevin.  It  is  the  duty  of  the  proper  district 
attorney  to  conduct  such  replevin  suit  when  he  has  knowledge  of  the 
facts.  (Rev.  Stilts.,  771.)  The  statute  prescribes  liis  fees  therefor.  (Rev. 
Stats.,  824.)  The  cause  of  action  in  the  case  of  such  suit  would  be  the 
vi  lation  of  a  revenue  law  of  the  United  Suites,  to  wit,  of  the  pro- 
viso to  section  .'^25  and  of  the  ''regulations"  made  to  carry  it  into 
effect,  which  are  in  contemplation  of  law  a-  part  of  the  proviso  itself. 

Congress,  in  enacting  section  838  of  the  Revised  Statutes,  had,  doubt- 
less, in  view  acts  which  constitute  violations  of  the  revenue  laws,  and 
intended  a  vigilant  protection  of  the  Government  revenue  by  providin^^ 
in  said  section  that  "  it  shall  be  the  duty  of  every  district  attorney  to 
whom  any  collector  of  •  •  •  internal  revenue  shall  report  •  •  • 
any  [such]  coAiem  which  any  fine,  penalty,  or  forfeiture  has  been  incurred 
[under  other  and  criminal  statutes]  for  the  violation  of  any  law  of  the 
United  States  [the  proviso  to  section  342.'>]  relating  to  the  revenue,  to 
cause  the  prop<»r  proceedings  to  be  commenced  and  prosecuted  icith(tut 
delay  for  the  tines,  penalties,  and  forfeitures;"  aiul  it  then  pro\i(les 
special  comi)ensation  for  the  services  rendered  by  the  district  attorney 
in  such  cases.  The  expression  in  section  838  of  the  Revised  Statutes, 
*'the  violation  of  any  law  of  the  United  States  relating  to  the  revenue^" 
clearly  includes  acts  done  in  violation  of  revenue  statutes  in  which  there 
are  no  penal  provisions,  whenever  such  acts  render  the  guilty  party 
liable  by  foi*ce  of  any  other  statute  to  a  ''fine,  penalty,  or  forfeit4ire." 

The  acts  alleged  in  the  cases  for  which  compensation  is  claimed  con 
stituted  a  violation  of  the  revenue  law  proper,  which  requires  an  oath, 
and,  of  course,  a  true  oath,  in  respect  to  the  security  offered  for  the 
stamps  advanced  without  prepayment.  Section  3425  was  the  la^' 
which  was  violat<Ml.  Perjury  in  respect  of  any  matter  relating  to  the 
bond  or  other  security  offered  in  order  to  obtain  stamps,  violates  that 
law,  whether  there  be  a  perjury  statute  ^or  the  punishment  of  the 
violation  or  not.  The  perjury  statute  is  only  material  to  the  present 
inquiry  with  a  view  to  ascertain  whether  there  is  a  liability  for  "an> 
line,  penalty,  or  forfeiture  •  ♦  •  for  the  violation  [not  of  it,  but) 
of  any  [other]  law  of  the  United  Stjites  relating  to  the  revenue."  Tbe 
perjury  statute  authorizes  the  punishment  of  every  person  who  is 
guilty  of  perjury  *Mn  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered."  The  revenue  laws  authorizwl 
the  oath  to  be  administered  in  the  match  bond  cases.  It  was  pre8cril»ed 
by  a  lawful  regulation  under  section  3425.  If  there  be  a  criminal  stat 
ute  8i)ecially  and  only  "relating  to  the  revenue,"  it  would,  doubtless. 
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be,  within  section  838,  a  law  *' relating  to  the  revenue."  But  when,  a& 
in  the  present  cases,  there  is  a  statutory  provision  for  the  punishment 
of  perjury  and  subornation  of  perjury,  even  though  it  were  not  orig- 
inally enacted  in  a  revenue  statute,  but  only  as  a  part  of  the  general 
criminal  statutes,  and  a  party  is  guilty  of  perjury  or  subornation  of 
perjury  by  having  falsely  taken,  or  procured  to  be  falsely  taken,  an 
oath  required  by  the  revenue  laws,  or  by  authorized  regulation  there- 
under, the  offence  is,  in  the  very  language  of  section  838,  a  "  violation 
of  [a]  •  *  ♦  law  of  the  Unite,d  States  relating  to  the  revenue^  It 
follows,  therefore,  that  when  a  statute,  relating  exclusively  to  the 
revenue,  or  when  an  authorized  regulation  made  under  such  statute, 
requires  an  oath  to  be  takerh,  and  such  oath  is  taken  falsely  and  cor- 
ruptly, or  when  there  is  a  conspiracy  to  violate  such  law  or  regulation,, 
the  penal  provisions  of  other  statutes  which  prescribe  punishment  for 
perjury  or  conspiracy  are,  when  put  in  operation  against  perjurers  or 
conspirators  in  matters  so  arising  under  a  revenue  law,  provisions  of 
laws  "relating  to  the  revenue"  within  the  meaning  of  section  838  of  the 
Revised  Statutes. 

The  question  is  not  whether  for  all  purposes  sections  5392,  6393, 
and  5440  are  laws  "relating  to  the  revenue,"  but  only  whether  they 
are  such  for  the  purpose  of  allowing  compensation,  within  the  mean- 
ing of  the  language  employed,  or  the  evident  intention  of  Congress,, 
in  section  838.  If  the  language  of  this  section  is  obscure  or  doubtfuU 
it  is,  upon  principles  already'  stated,  to  be  construed  liberally  in  favor 
of  the  officer  claiming  compensation  thereunder. 

Section  5600  of  the  Revised  Statutes  prescribes  that  no  legislative 
construction  is  to  be  drawn  by  reason  of  the  title  under  which  any  sec- 
tion of  the  laws  therein  compiled  is  placed.  The  fact  that  a  section  ia 
under  the  title  "Crimes"  does  not,  therefore,  necessarily  imply  that 
for  some  purposes  it  is  not  a  "law"  "relating  to  the  revenue."  When 
it  is  necessary  to  construe  doubtful  language  used  in  the  revision, 
reference  may  be  made  to  the  original  statutes  from  which  sections  of 
the  Revised  Statutes  were  taken.  (United  States  t?«.  Bowen,  100  U.  S.,. 
508;  United  States  vs.  Hii'sch,  Id,^  35;  United  States  vs,  Dustin,  15^ 
Internal -Revenue  Record,  30.) 

Sections  5392, 5393,  and  5440  of  the  Revised  Statutes  are,  in  so  far  a» 
they  provide  punishment  for  acts  done  against  the  revenue,  laws 
"relating  to  the  revenue"  within  the  meaning  and  for  the  purposes  of 
section  838.  This  conclusion  is  aided,  perhaps,  by  the  fact  that  per- 
jury was  made  a  crime  as  to  internal-revenue  matters  by  section  41^ 
of  the  act  of  June  30,  1864,  (13  Stats.,  239,)  which  was  clearly  a  law 
"relating  to  the  revenue."    The  same  may  be  said  of  section  5440^ 
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whose  original  is,  iQ  substance,  found  in  the  revenue  actof  March  2, 1867. 
(14  Stats.,  484,  sec.  30.)  If  the  prosecutions  for  perjury  or  conspiracy 
had  been  instituted  before  the  Revised  Statutes  were  enacted,  June  22, 
1874,  it  is  clear  that  the  statutes  punishing  these  crimes  must  have 
been  held  to  be  laws  "relating  to  the  revenue,"  because  they  would 
then  have  been  actually  found  in  the  revenue  laws.  The  revision  was 
not  intended  to  change  any  law.  It  is  declared  therein  that  it  embraces 
the  statutes,  general  and  permanent  in  their  nature,  in  force  on  the 
Ist  day  of  December,  1873,  as  revised  and  consolidated.  (Rev.  Stats., 
5595.)  The  perjury  statute,  (sections  5392,  5393,)  when  resorted  to,  as 
in  this  case,  in  a  matter  "relating  to  the  revenue,"  is  a  "law  of  the 
United  States  relating  to  the  revenue."  It  must  relate  to  something. 
If,  in  such  case,  it  does  not  relate  to  the  revenue,  to  what  does  it  relate! 
When  it  is  resorted  to  for  the  prosecution  of  persons  who  have  sworn 
falsely  in  relation  to  entries  of  public  lands,  it  is  quoad  hoc  a  law  re- 
lating to  that  subject.  If  it  does  not  relate  to  that  subject,  how 
-can  it  be  invoked  at  all?    (See  14  Op.  Att.-Gen.,  384.) 

Similarly,  when  the  conspiracy  statute  is  resorted  to  for  the  prose- 
cution of  parties  who  have  conspired  to  defraud  the  United  States  of 
•customs  duties  or  internal  tiixes,  it  is  a  law  relating  to  the  revenue  of 
the  United  States. 

Nothing  said  in  this  case  in  the  least  conflicts  with  the  opinion  of  the 
Supreme  Court  in  United  States  vh,  Hirsch,  (100  U.  S.,  33.)  Hirsch 
had  been  indicted  for  conspiracy,  under  section  5440,  to  defraud  the 
United  States  out  of  duties.  Section  1040  prescribed  a  limitation  to 
prosecutious  "for  any  crime  arising  under  the  revenue  laws."  The 
<50urt  held  that  this  limitation  did  not  apply  in  that  case,  because  it 
was  not,  as  the  statute  required,  a  "crime  arising  under  the  revenue 
laws."  These  are  the  words  construed.  The  words  to  be  now  con- 
strued, under  section  838,  are, "  any  law  *  •  ♦  relating  to  the  rev- 
enue." A  criminal  statute  may  "relate  to  the  revenue,"  although  the 
revenue  law  does  not  by  itself  declare  the  acts  for  which  the  criminal 
statute  provides  punishment  to  be  criminal  oftences.  Nothing  is  said 
by  the  court  as  to  the  effect  of  strict  construction.  A  statute  defining 
•crime  is  to  be  construed  strictly;  but  whether  a  statute  of  limitations 
for  criminal  causes  is  to  be  strictly  construed,  presents  a  different 
•question. 

In  United  States  vs.  Hirsch  the  question  was,  whether  a  conspiracy 
in  violation  of  section  5440  of  the  Revised  Statutes  was  "a  crime 
arising  under  the  revenue  laws;"  and  it  was  held  that  it  was  not  In 
the  case  now  under  consideration  the  question  is  not  whether  the 
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tiiie,  jienalty,  or  forfeiture  was  incurred  under  tbe  revenue  laws,  but 
whether  it  was  incurred  under  any  law  ^^  relating  to  the  revenue.'* 
Admitting  that  in  the  indictments  for  conspiracy  referred  to  *Hh(^ 
ijravamen  of  the  offence  is  the  conspiracy,"  (100  U.  S.,  34,)  it  does  not 
follow  that  cases  of  conspiracy  to  defraud  the  revenue,  by  acts  in  con- 
travention of  the  revenue  laws,  cannot  be  prosecuted  under  section 
5440,  or  that  in  such  cases  this  section  is  not  a  law  "relating  to  the 
revenue."  Clearly,  in  all  such  cases,  this  section  does  relate  to  fraudu- 
lent conspiracies  against  the  revenue,  and  hence  it  relates  to  the  rev- 
enue— to  the  revenue  laws  which  the  conspirators  violated.  Sections 
5440  must  of  necessity  relate  to  some  other  section  of  the  law  which 
has  been,  or  been  attempted  to  be,  or  sought  to  have  been,  violated^ 
else  there  can  be  no  valid  indictment  found  under  it  for  conspiracy 
against  the  United  States.  Some  other  law  must  show  that  the  acts 
done  constitute  an  offence  or  fraud  against  the  U;iited  States.  If 
this  cannot  be  done,  the  indictment  must  be  quashed.  Clearly,  there- 
fore,  section  5440  is,  within  the  meaning  of  section  838,  a  law  relatinft 
to  tbe  revenue  whenever  it  is  invoked  in  aid  of  the  revenue. 

When  services  have  been  rendered  by  a  district  attorney  as  directed 
in  section  838,  the  fact  that  no  legal  proceedings  have  been  institut^d^ 
or  that  a  prosecution  has  failed,  does  not  affect  his  right  to  compen- 
sation in  a  case  reported  to  him  by  the  collector  in  which  there  is  a. 
liability  to  a  fine,  penalty,  or  forfeiture. 

The  result  is  that,  as  to  so  much  of  the  $1,500  claimed  as  represents 
the  services  rendered  under  section  3451,  the  district  attorney  in  the 
present  case  does  not  appear  to  be  entitled  to  payment;  but  for  the 
services  rendered  under  sections  5302,  5,i93,  and  5440  he  is  entitled 
to  compensation.  The  allowance  made  by  the  court  is  for  a  gross  sum 
for  tbe  entire  services.  If  the  court  had  made  an  allowance,  with  items 
in  each  case,  the  accounting  officers  of  the  Treasury  Department  could 
now,  on  such  allowance,  state  an  account,  and  certify  a  balance  for 
payment.  This  mode  of  allowance  may,  generally,  be  the  better  one 
to  adopt.  Bnt  the  statute^  requires  the  allowance  of  the  court  for  the 
services,  for  which  the  accounting  officers  authorize  payment.  (Kev. 
Stats.,  846 ;  Act  February  22, 1875, 18  Stats.,  333. )  The  claimant  should 
produce  the  allowance  of  the  court  for  the  services  under  sections 
5392, 5393, 5394,  and  5440  of  the  Revised  Statutes  which  were  rendered 
in  the  cases  under  consideration. 

Thbasurt  Department, 

First  Comptroller's  Office,  August  10,  1881. 
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IN  THE  MATTER  OF  THE  LEGALITY  OF  EXPEDITING  THE 
STAR-ROUTE  MAIL  SERVICE  AT  A  RATE  OF  PAY  EX- 
CEEDING FIFTY  PER  CENTUM  OF  THAT  STIPULATED  IN 
CONTRACT  AS  ORIGINALLY  LET.-STAR-ROUTE  CASE. 


1.  The  postal-deficieucy  appropriation  act  of  April  7,  1880,  (21  Stats.,  71,)  contains 

aprovUo  that  the  Postmaater-Geiieral  should  not  thereafter  have  the  power  Ut 
expedite  the  service  under  any  contract  either  then  existing  or  thereaft-er  to  \w 
_^  !^  given  *'to  a  rate  of  pay  exceeiling  tifty  per  centum  upon  the  contract  as  orig- 
inally let." 

2.  On  a  contract  originally  let  for  carrying  the  mail  once  in  each  week  in  thirty- 

four  hours,  for  ^(VJi)  per  annum,  and  on  which  the  service  was  subsequently 
*4ncreased"  four  trips,  making  in  all  live  per  week,  and  the  time  **exi)edited-' 
to  eighteen  hours  per  trip,  the  contractor  is  entitled  to  compensation  at  the 
rate  of  §61)9  per  annum  for  each  of  the  live  trips  per  week;  but  for  the  expedited 
service  he  can,  for  all  the  trips  together,  receive  compensation  in  gross  only  al 
the  rate  of  50  per  cent,  on  the  original  contract  for  one  trip,  namely,  on  $699. 
-3.  When  an  original  contract  is  made  for  carrying  the  mail  on  any  ronie  for  one 
trip  a  week,  and  the  Postmaster-General  subsequently  requires  two  or  more 
trips  a  week,  the  additional  trips  are  ca  led  **  iwcreflwcrf"  or  ^^  addiiionaV^  service. 
When  such  contract  requires  a  trip  to  be  made  on  a  route  in,  say,  thirty-four 
hours,  and  it  is  modified  by  an  order  of  the  Postmaster-General  requiring  the 
trip  to  be  made  in  eighteen  or  any  less  number  of  hours,  the  service  rendered 
under  the  modified  contract  is  called  ^^  expedited**  service. 

4.  In  construing  a  statute  four  things  are  to  be  con8idere<l:  (1)  The  prior  law,  (2) 

the  mischief  and  defect  for  which  it  did  not  provide,  (S)  the  reme<ly  the  later 
statute  has  provided,  and  (4)  the  true  reason  of  the  remedy.  Prior  to  the  act  of 
April  7,  1880,  the  law  conferred  large  discretionary  powers  on  the  Postmaster- 
General  in  respect  of  making  extra  allowances  for  expedited  service.  This  was 
deemed  by  Congress  an  evil. 
A>.  The  purpose  of  the  proviso  in  that  act  was  to  limit  and  reduce  the  powers  pr»*- 
viously  exercised  by  the  Postmaster-General  under  the  Revised  Statutes;  it  is, 
therefore,  the  duty  of  the  proper  accounting  oflBcers  of  the  Treasury  to  construe 
it  so  as  to  meet  the  mischief  in  tended  to  be  guarded  against  and  advance  the 
remedy  provided. 

6.  In  the  case  of  statutes  which  relate  to  matters  of  public  utility,  and  are  inteude<l 

to  remedy  some  existing  mischiefs,  the  construction  should  be  such  as  to  suppress 
the  mischiefs  and  render  the  remedies  effectual. 

7.  When  the  Government  has  in  its  custody  money  due  to  a  claimant,  there  is,  as  a 

general  rule,  a  right  and  a  duty  on  the  part  of  the  proper  accounting  officers  t** 
apply  it,  or  such  part  thereof  as  may  be  necessary,  by  way  of  set-off,  as  a  credit 
on  any  equal  amount  due  the  United  States  from  such  claimant. 

5.  A  settled  account  is  only  primd  facie  evidence  of  its  correctness  at  law  or  in 

equity ;  it  may  be  impeached  for  fraud  or  mistake.  An  account  already  tettied 
cannot  be  reopened  by  accounting  officers  by  reason  of  fraud  or  mistake  of  law. 
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9.  Where  an  illegal  credit  or  allowance  has  been  made  in  an  account,  it  ih  held  that 
the  judicial  tribunal  muHt  be  resorted  to  to  construe  the  law  and  settle  the 
rights  between  the  United  States  and  the  party  to  whom  the  allowance  was 
made  or  credit  given. 

10.  It  is  usual  in  the  contracts  of  tlie  United  States  to  make  quarterly  or  monthly 

payments;  but  this  is  for  the  convenience  of  the  contractors,  and  the  provisions 
for  it  in  the  contract  are  to  be  construed  in  reference  to  that  practice  only. 
Such  payments  are  made  subject  to  a  final  settlement,  and  not  as  payments 
(each)  of  80  much  work  done. 

11.  With  re:spect  to  a  mail  contractors  quarterly  account,  it  might  be  urged  with 

some  force  that  it  is  not  settled  in  a  lej^al  sense  until  his  contract  is  fully  per- 
formed, and  that  quarterly  adjustments  are  mere  reatu  in  the  account.  Against 
this  view,  however,  the  statutory  provisions  in  respect  of  postal  accounts  raise 
stniug  pre8umi)tions  that  the  quarterly  settlements  of  the  mail  contractor's 
accounts  are  final  and  conclusive  on  the  executive  branch  of  the  Government. 

George  Allmaii  contracted  with  the  Post-Oflfice  Department  to  carry 
the  mails  for  four  years  from  June  30,  1878,  on  route  46210,  California, 
a  distance  of  sixty-throe  miles,  making  a  trip  on  each  of  six  days  in 
every  week,  for  $4,490  i)er  annum,  and  on  route  40211,  Oalifornia,  one 
trip  each  week,  for  $699  per  annum.  The  service  on  eaeh  route  was 
increased  by  order  of  the  Postmaster-General  so  as  to  require  a  trip  to 
be  made  each  day. 

February  21,  1881,  the  Postmaster  General  made  the  order  as  to 
nmte  46210,  as  follows: 

'^  Ist.  From  February  22,  1881,  increase  service  one  trip  per  week, 
and  allow  contractor  $748.33  per  annum  additional  pay,  being  prorata. 

"2d.  Reduce  running  time  from  thirty-six  (36)  hours  to  twenty-eight 
(28)  hours,  and  allow  contractor  $2,619.16  per  annum  additional  pay, 
Ijeing  fifty  per  centum  of  original  cost  of  service,  but  less  thau  pro 
rata,  as  shown  by  carrier's  sworn  statement." 

February  25, 1881,  the  Postmaster-General  made  the  following  order 
in  respect  of  route  No.  46211 : 

"Ist.  From  March  1,  1881,  increiu^e  service  four  (4)  trips  per  week, 
and  allow  contractor  $2,796  per  annum  additional  pay,  being  pro  rata. 

"2d.  Reduce  running  time  from  thirty-four  (34)  hours  to  eighteen 
(18)  hours,  and  allow  contractor  $2,446.50  per  annum  additional  pay, 
wing  fifty  per  centum  of  original  cost  of  the  service,  but  less  than  pro 
rata,  sl^  shown  by  sworn  statement  of  carrier." 

These  orders  were  communicated  to  the  contractor,  and,  pursuant 
thereto,  the  "  increased  "  and  "  expedited  "  service  has  been  duly  per- 
formed. 

August  4,  1881,  the  Sixth  Auditor,  iu  settling  the  accounts  of  the 
contractor  for  the  quarter  year  ending  June  30,  1881,  allowed  him,  in 
respect  of  the  *'  expedited  "  service  on  route  46210,  an  increase  of  fifty 
per  cent,  on  the  original  contract  price  per  trip,  for  six  trips  per  week ; 
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and  on  route  46211,  an  increase  of  fifty  per  cent,  on  the  original  con- 
tract price  for  only  one  trip  per  week. 

August  4,  1881,  Allman,  being  dissatisfied  with  the  settlement  made 
by  the  Sixth  Auditor,  appealed,  under  section  270  of  the  Bevised  Stat- 
utes, to  the  First  Comptroller. 

Nathaniel  Wilson,  for  the  contractor,  made  an  able  oral  argument, 
and  submitted  a  brief,  as  follows : 

"The  act  of  April  7, 1880,  (21  Stats.,  71,)  means  that  the  contract,  ba 
originally  let,  must  be  taken  as  establishing  the  rate  of  pay,  and  the 
rate  of  pay  for  expedited  service  cannot  exceed  fifty  per  cent  of  the 
rate  of  pay  fixed  by  the  contract.  The  limitation  of  fifty  per  centum 
is  of  the  rate  of  pay,  and  not  of  the  aggregate  of  the  payments  to  be 
made  for  expedited  service.  Thus,  in  reference  to  the  service  on  route 
46211,  as  by  the  original  contract  the  service  was  to  be  performed  once 
a  week  for  $699  per  annum,  the  statute  limits  the  compensation  for 
expediting  that  service  to  fifty  per  cent,  of  that  sum,  and  if  seven  expe- 
dited trips  are  required,  instead  of  one,  then  the  contractor  is  entitled 
to  seven  times  what  he  is  allowed  for  one  expedited  trip.  If  he  receives 
fifty  per  centum  of  $699,  ($699  +  $349.50  =$1,048.50,)  he  will  receive 
a  rate  of  pay  not  exceeding  fifty  per  centum  upon  the  original  contract.'* 

The  report  of  Hon.  Thomas  J.  Brady,  Second  Assistant  Postmaster- 
General,  of  November  1,  1879,  contains  this  recommendation: 

^^  Under  section  3961,  allowances  for  increased  speexi  are  based  upon 
the  sworn  statements  of  contractors  showing  the  additional  stock  and 
carriers  required.  This  practiijally  makes  a  man  and  a  horse  of  eqnal 
value  as  factors  in  determining  the  rate  of  increased  compensation  to 
be  allowed.  I  would  therefore  recommend  that  allowance  for  increased 
speed  be  ba^ed  upon  the  proportion  the  cost  of  performing  the  original 
service  bears  to  the  cost  of  the  service  at  the  increased  speed,  and  that 
such  additional  allowances  shall  in  no  case  be  greater  than  fifty  per 
centum  of  the  original  cost  of  the  service.  In  case  the  cost  of  in- 
creased speed  would  amount  to  more  than  fifty  per  centum  of  the  cost 
of  the  original  service,  the  Postmaster-General  shall  readvertise  for 
service  with  the  increased  speed;  or,  in  his  discretion,  he  may  adver- 
tise in  any  case  where  increased  speed  is  necessary — the  advertisement 
to  be  inserted  for  not  less  than  thirty  days  in  newspapers  published  at 
the  termini  of  the  route,  or  in  those  published  elsewhere  having  circu- 
lation along  the  line  of  the  route,  the  contract  to  l>e  awarded  to  the 
lowest  responsible  bidder,  as  usual. 

''This  will  accomt)lish,  with  but  little  delay,  the  desired  improvement 
ju  the  service,  and  with,  I  think,  great  advantage  to  the  Government.^ 

The  section  in  the  act  of  April  7,  1880,  in  question  was  reported  by 
the  Senate  committee,  and  passed,  on  the  statement  that  it  was  intended 
to  cari'y  out  the  recommendation  of  the  Postmaster-General. 

By  section  3965  of  the  Revised  Statutes  the  Postmaster-General  may 
require  an  increase  in  the  number  of  trips,  in  his  discretion,  and  under 
section  3961  he  may  exi)edite  the  service  on  each  trip.  It  would  cost 
the  contractor  more  to  run  one  trip  per  week  in  eighteen  hours  than  in 
thirty-four.  If  titty  per  cent,  of  the  cost  of  one  trip  i>er  week,  with 
thirty-four  hours'  running  time,  would  be  a  proper  additional  compen- 
sation for  expediting  that  trip  to  eighteen  hours,  it  certainly  would  not 
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be  a  proper  compensatiou  for  two,  three,  six,  or  seven  trips  per  week. 
If  the  act  of  1880  prohibits  the  Postmaster-General,  in  every  case  where 
a  contract  has  been  made  for  one  trip  per  week,  from  paying  for  expe- 
dited service  on  any  but  that  one  trip,  then  the  act  has  practically 
taken  from  him  the  power  to  authorize  the  performance  of  one  trip  j>er 
week  under  that  contract.  Policy  required  a  construction  which  will 
not  impair  the  powers  of  tliat  officer. 

Section  3961  has  been  uniformly  construed  as  having  reference  to 
the  trips  specified  and  provided  for  in  the  contracts,  and  the  term 
"compensation  in  the  original  contract"  has  always  been  understood 
to  mean  the  sum  of  the  cost  of  all  the  trips  provided  for  under  that 
contract,  and  which,  by  the  terms  of  the  contract,  the  contractor  might 
be  required  to  perform. 

Ill  presenting  this  appeal  of  the  contractor,  the  attention  of  the  Comp- 
troller is  called  to  the  following  provisions  in  the  contractor's  agree- 
ment with  the  Post-Office  Department : 

**It  is  hereby  stipulated  and  agreed  by  the  said  contractor  and  his 
sureties  that  the  Postmaster-General  may  discontinue  or  extend  this 
contract,  change  the  schedule  and  the  termini  of  the  route,  and  alter, 
increase,  decrease,  or  extend  the  same  in  accordance  with  law,  he  allow- 
ing a  pro  rata  increase  of  compensation  for  any  additional  service  there- 
by required,  or  for  increased  speed,  if  the  employment  of  additional 
stock  or  carriers  is  rendered  necessary ;  and,  in  case  of  decrease,  cur- 
tailment, or  discontinuance  of  service,  as  a  full  indemnity  to  said  con- 
tractor, one  month's  extra  x)ay  in  the  amount  of  service  dispensed  with, 
and  a  pro  rata  compensation  for  the  service  retained:  Provided^  however^ 
That,  in  case  of  increased  expedition,  the  contractor  may,  upon  timely 
notice,  relin<piish  the  (contract." 

Under  this  clause  the  contractor  had  the  right  to  decline  to  perform 
the  expedited  service  required  of  him.  If  he  had  been  informed  that 
he  could  not  have  been  i)aid  for  all  the  expedited  service  on  route 
4^5211  but  $349.50,  he  would  undoubtedly  have  declined  to  perform  it. 

He  did  not  decline,  because  he  was  promised  by  the  Postmaster- 
General  $2,446  in  payment  for  the  service  when  performed. 

Decision  by  William  Lawrence,  First  Comptroller: 

The  questions  arising  on  this  ai)peal  relate  to  what  is  called  the 
^*  Star-route  8er.\ice."  ♦ 


•This  service  has  been  thus  explained :  The  name  ''Star  Route"  has  been  adoptetl 
and  is  used  by  the  Post-Oflice  Department  to  designate  all  post-routes  established  by 
Congress  other  than  railroad  and  steamboat  routes. 

Section  1?,  of  the  act  of  March  3,  1845,  5th  Stat.,  page  738,  provides  for  the  letting 
of  contracts  for  the  transportation  of  tlie  mails  to  the  lowest  bidder,  without  other 
reference  to  the  modes  of  such  traus^)ortation  than  may  bo  necessary  to  provide  for 
the  due  celerity,  certainty,  and  security  of  such  transportation. 

Immediately  after  tlie  passage  of  the  above  act,  blank  contracts  were  printed  with 
three  groups  of  four  stars  each,  thus : 


iu  the  body  of  the  contract,  and  are  intended  to  signify  the  words  "celerity,"  "cer- 
tainty," and  "security." 

The  word  "star,"  as  applied  to  post-routes,  first  appears  officially  in  a  report  of 
the  Postmaster-General,  dated  December  1,  18(60,  page  2,  in  which  he  states  that  the 
coach  and  inferior  modes  of  service  had  been  merged  into  one  class,  styled  "star,'*  or 

H.  Ex.  Doc.  219 ^29 


Digitized  by  VjOOQIC 


450  First  Comptroller's  Office^  Treasury  Department 

The  Revised  Statutes  provide  as  follows: 

"Sec.  3960.  Compensation  for  additional  service  in  carrying  the  mail 
shall  not  be  in  excess  of  the  exact  proportion  which  the  original  com- 
pensation bears  to  the  original  service;  and  when  any  such  additional 
ser\ice  is  ordered,  the  sum  to  be  allowed  therefor  shall  be  expressed  iu 
the  order,  and  entered  upon  the  books  of  the  Department;  and  no  com- 
pensation shall  be  paid  for  any  additional  regular  service  rendered 
before  the  issuing  of  such  order. 

"Sec.  3901.  No  extra  allowance  shall  be  made  for  any  increase  of 
expedition  in  carrying  the  mail  unless  thereby  the  employment  of  ad 
ditional  stock  and  carriers  is  made  necessary,  and  in  such  case  the 
additional  compensation  shall  bear  no  greater  proportion  to  the  ad- 
ditional stock  and  carriers  necessarily  employed  than  the  compensation 
in  the  original  contract  bears  to  the  stock  and  carriers  necessarily  em- 
ployed in  its  execution." 

"Sec.  3965.  The  Postmaster-General  shall  provide  for  carrying  the 
mail  on  all  post-roads  establishexl  by  law,  as  often  as  he,  having  dne 
regard  to  productiveness  and  other  circumstances,  may  think  proper.'' 

Section  2  of  the  act  of  April  7, 1880,  (21  Stats.,  71,)  "to  provide  for  a 
deficiency  in  the  appropriations  for  the  transportation  of  the  mails  on 
star  routes  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty,  and  for  other  purposes,"  contains  a  clause  as  follows: 

^^Providedj  That  the  Postmaster-General  shall  not  hereafter  have  the 
power  to  expedite  the  service  under  any  contract  either  now  existing 
or  hereafter  given  to  a  rate  of  pay  exceeding  fifty  per  centum  upon  the 
contract  as  originally  let." 

When  an  original  contract  is  made  for  carrying  the  mail  on  any 
route  for  one  trip  a  week,  and  the  Postmaster-General  subse<|uently 
requires  two  or  more  trips  a  week,  the  additional  trips  are  called  "t«- 
crea^ed^  or  ^^additionaV^  service.  When  such  contract  requires  a  trip 
to  be  made  on  a  route  in,  say,  thirty-four  hours,  and  it  is  modified  by 
an  order  of  the  Postmaster-General  requiring  the  trip  to  be  made  in 
eighteen  or  any  less  number  of  hours,  the  service  rendered  under  the 
modified  contract  is  called  ^' expedited^  ser\ice. 

The  question  raised  by  the  appeal  applies  to  both  contracts.  It  will, 
therefore,  only  be  necessary  to  examine  the  action  of  the  Sixth  Auditor 
in  relation  to  compensation  for  service  on  route  No.  46211.  The  orig- 
inal contract  provided  that  the  mail  should  be  carried  once  in  each  week 
in  thirty-four  hours,  for  $699  per  annum.    The  service  was  subsequently 

with  "celerity,  certainty,  and  security.'*  A  like  explanation  is  given'  of  the  use  of 
the  word  "star"  as  applied  to  mail  service,  in  a  glossary  of  words,  having  a  technicaJ 
meaning  in  the  postal  service,  appended  to  the  rostai  Laws  and  Regulations  of  1879. 
The  term  '*8tar  routes"  is  first  used  by  Congress  in  an  act  approved  July  12,  1876, 
making  appropriation  for  the  service  of  the  Post-Office  Department  for  the  fiscal  year 
ending  June  30,  1877,  and  for  other  purposes,  in  which  an  amount  is  appropri»te<l 
"for  transportation  on  star  routes,  and  by  steamboats,  and  all  other  than  railroad 
routes."    (See  19  Stats.,  78,  79.) 
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increased  four  trips,  making  in  all  Ave  per  week,  and  the  time  was 
expedited  to  eighteen  hours  per  trip.  The  Sixth  Auditor,  in  his  set- 
tlement of  the  contractor's  account  for  the  quarter  ending  June  30, 1881, 
allowed  compensation  at  the  rate  of  $699  per  annum  for  each  of  the 
five  trips  per  week;  and  he  allowed  for  the  expedited  service  only 
$87.37,  being  at  the  rate  of  fifty  per  centqm  on  the  original  contract 
price  for  one  trip,  and  disallowed  $524.25,  as  being  in  excess  of  fifty 
per  centum  of  the  contract  as  origuially  let.*  It  will  thus  be  seen  that 
the  onler  of  the  Postmaster-General  of  P'ebruary  25,  1881,  prescribed 
an  increase  of  fifty  per  cent,  ou  the  contract  price  for  each  of  the  five 
expedited  trips  per  week;  but  the  Sixth  Auditor  only  allowed  the  extra 
fifty  per  cent,  on  one  of  the  five  trips  per  week,  thus  holding,  in  effect, 
that  the  Postmaster-General  exceeded  his  authority  except  as  to  one 
trip  per  week.  Did  he  so  exceed  his  authority  in  respect  of  the  expe- 
dited service  ordered  on  this  route?  This  question  involves  a  con- 
struction of  the  statutes  above  cited. 

The  act  of  April  7,  1880,  (21  Stats.,  71,)  provides  that  "the  Pos^ 
master-General  shall  not  hereafter  have  the  power  to  expedite  the  ser- 
vice under  any  contract  •  *  *  to  a  rate  of  pay  exceeding  fifty  per 
centum  upon  the  contract  as  originally  let^  It  is  entirely  clear  from  this 
language  that  the  authorized  increase  of  fifty  per  centum  relates  solely  to 
the  service  and  compensation  specified  in  the  original  contract.  The  con- 
tract as  *' originally  \et^  only  authorized  one  trip  per  week,  at  an  annual 
compensation  of  $699.  What  was  the  "rate  of  pay"  "upon  the  con- 
tract as  originally  let! ''  There  can  be  but  one  answer,  namely,  $699 
per  annum.  This  is  the  rate  of  pay  which  the  statute  declares  shall 
not  be  increased  "exceeding  fifty  per  centum'^  by  reason  of  expedited 
service.  There  is  no  ambiguity  in  the  language  of  the  statute.  The 
Supreme  Court  holds  that  in  such  case  "  statutes  must  rest  on  the  words 
used — nothing  adding  thereto,  nothing  diminishing."  (L.  L.  &  G.  R. 
E.  Go.  V8.  United  States,  92  U.  S.,  751.)  When  the  meaning  of  the 
language  of  the  Bevised  Statutes  is  plain,  "the  courts  cannot  look  to 
the  statutes  which  have  been  revised  to  see  if  Congress  erred  in  that 
revision,  but  may  do  so  when  necessary  to  construe  doubtftd  language." 
(United  States  vs.  Bowen,  100  U.  S.,  513;  United  States  vs.  Hirsch,  Id., 
35;  Waller  vs.  Harris,  20  Wend.,  562;  Sedgwick,  Stat,  and  Const.  L., 

•Thus:  The  contract  price  for  a  year  for  one  trip  per  week |699  00 

One-fourth  for  three  months 174  75 

Fifty  per  cent,  for  expediting  one  trip 87  37 

These  two  latter  sums  are  allowed  oy  the  Sixth  Auditor. 

The  amount  allowed  for  expedited  service  by  order  of  February  25,  1881,  per  an- 
unin,  $2,446.50,  equal  per  quarter  to  $611.62,  and  claimed  by  contractor,  of  which 
<lisallowed,  $524.25,  and  allowed,  $87.37. 
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195;  Johnson  vs.  Bush,  3  Barb.  Cli.  238;  Young  vs.  Dake,  1  Selden, 
403.)  Vattel  says:  "The  first  general  maxim  of  interpretation  is,  that 
it  is  not  allowable  to  interpret  what  has  no  need  of  interpretation.'^ 
The  maxim,  Optima  statuti  interpretatrix  est  {omnibus  particulis  e^usdem 
inspectis)  ipsum  statutum,  applies  in  this  case. 

In  construing  a  statute,  four  things  are  to  be  considered:  (1)  the 
prior  law,  (2)  the  mischief  and  defect  for  which  it  did  not  provide,  (3) 
the  remedy  the  later  statute  has  provided,  and  (4)  the  true  reason  of 
the  remedy.    (Potter's  Dwarris,  Stats.,  184;  Heydon's  case,  3  Coke,  7; 
1  Kent,  Com.,  462;  10  Coke,  6;  Plowd.,  10,  57,  350,  363;  Boulton  vs. 
Bull,  2  H.  Blackst.,  499;  Sedgwick,  Stat,  and  Const.  L.,  198;  1  Blackst. 
Com.,  87.)    The  prior  law  conferred  large  discretionary  powers  on  the 
Postmaster-General  in  respect  of  making  extra  allowances  for  expedited 
service.    This,  as  the  act  of  April  7,  1880,  shows,  was  deemed  by  Con- 
gress an  evil.    Under  the  prior  law  a  skilful  contractor  might  drive 
off  competition  by  a  bid  to  carry  the  mail  for  less  than  the  service  was 
worth.    Having  done  this,  he  might,  on  an  order  for  expedited  service, 
obtain  exorbitant  compensation  and  profits.    A  door  was  open  to  favor- 
itism and  fraud,  and  Congress  deemed  it  proper  to  establish  a  safe  rule 
which  should  not  lead  into  temptation.    Although  it  should  not  be. 
assumed  that  frauds  or  oflScial  indiscretions  were  committed,  it  must 
nevertheless  be  admitted  that  there  was,  prior  to  the  passage  of  the 
act  of  April  7,  1880,  an  opportunity  to  make,  upon  ex  parte  and  inter- 
ested representations,  enormous  unnecessary  expenditures  without  the 
direct  sanction  of  Congress;  hence  the  limitation  imposed  by  the  act 
of  1880  in  respect  of  expediting  star-route  ser\ice.    The  "star-route'^ 
investigations  in  Congress,  if  it  were  proper  to  refer  to  them,  would 
sufficiently  show  that  this  evil  was  the  inspiring  cause  of  the  limitation 
put  upon  the  powers  of  the  Postmaster-General  by  that  act.    (Vol.  3, 
House  Mis.  Doc.  31,  Parte  1  and  2,  March  25,  1880,  46th  Cong.,  2d 
Sess.)    The  meaning  of  the  statute  is  not,  however,  to  be  ascertained 
by  reference  to  the  report  of  the  Postmaster-General,  or  the  investiga- 
tions or  debates  in  Congress.     (Sedgwick,  Stat,  and  Const.  L.,  203; 
Bank  of  Pa.  vs.  Com.,  19  Pa.  St.,  144;  South wark  Bank  vs.  Com.,  26 
Pa.  St.,  446;  Leese  vs.  Clark,  12  Cal.,  387,  425;  Taylor  vs.  Taylor,  10 
Minn.,  107.) 

It  has  been  urged  by  counsel  for  appellant,  in  respect  of  the  powers 
of  the  Postmaster-General,  that  "policy  required  a  construction  which 
will  not  impair  the  powers  of  that  officer.''  The  answer  to  this  is,  that 
the  powers  of  that  officer  are  conferred  by  Congress;  and,  therefore, 
the  question  is  not  one  of  policy,  but  of  legislative  intent.    Did  Oon- 
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gress  by  the  act  of  1880  limit  the  power  granted  in  prior  laws  in 
respect  of  expediting  star-route  service  t  The  purpose  of  the  pro- 
viso was,  plainly,  to  limit  and  reduce  the  powers  previously  exercised 
by  the  Postmaster-General  under  the  Revised  Statutes;  it  is,  therefore, 
the  duty  of  the  proper  accounting  officers  of  the  Treasury  to  construe 
it  so  as  to  meet  the  mischief  intended  to  be  guarded  against  and 
advance  the  remedy  provided.    (Potter's  D warns,  184;  Hart  vs.  Cleis, 

8  Johns.,  44.)  In  Lyde  vs.  Barnard,  it  was  said  by  Parke,  B.,  that "  when 
the  act  is  intended  to  remedy  some  existing  mischief,  and  such  a  construc- 
tion is  required  to  render  the  remedy  effectual  ♦  ♦  •  we  must  always 
construe  •  •  ♦  so  as  to  suppress  the  mischief  and  advance  the  remedy." 
(Lyde  vs.  Barnard,  1  M.  &  W.,  113;  Potter's  Dwarris,  73;  Johns  vs. 
Johns,  3  Dow,  16;  Gillett  vs.  Moody,  3  N.  Y.,  479;  People  vs.  Runkle, 

9  Johns.,  147.)  "This  is  especially  the  case  as  to  statutes  which  relate 
to  matters  of  public  utility."  (Magdalen  College  case,  11  Coke,  71.) 
"Whenever  the  intention  [of  the  statute]  can  be  discovered  it  ought  to 
be  followed,  with  reason  and  discretion  in  its  construction,"  (Tonnele 
vs.  Hall,  4  Comst.,  140;)  and  "  this  intention  is  sometimes  to  be  collected 
firom  the  cause  or  necessity  of  making  the  statute."  (People  vs.  Utica 
Ins.  Co.,  15  Johns.,  358,  380,  381;  1  Bl.  Com.,  61.)  Sometimes  the 
general  state  of  public  opinion  at  the  time  of  the  enactment  may  be 
considered  in  ascertaining  legislative  intention.  (Sedgwick,  Stat,  and 
Const  L.,  203;  Keyport  St.  Co.  vs.  Farmers'  Trans.  Co.,  3  C.  B.  Green, 
13;  Delaplane  vs.  Crenshaw,  15  Gratt.,  457.) 

To  hold  that  there  may  be  an  increase  of  fifty  per  centum  on  every 
additional  expedited  trip,  would  be  to  leave  without  adequate  remedy 
the  evil  intended  to  be  remedied.  The  original  contract  was  for  one 
trip  per  week  at  an  annual  compensation  of  $699,  and  seven  expedited 
trips  each  week  were  ordered.  An  increase  of  fifty  per  centum  on  each, 
would  make  the  annual  compensation  of  the  contractor  $7,339.50; 
thereby  making  an  increase  of  350  per  centum  in  the  rate  of  pay  "  upon 
the  contract  as  originally  let,"  instead  of  fifty  per  centum  as  provided 
in  the  statute.  The  act  of  April  7,  1880,  must,  upon  the  principles 
stated,  be  construed  as  limiting  the  authority  of  the  Postmaster-General. 
He  had  not,  to  quote  the  language  of  the  statute,  authority  to  "expe- 
dite the  service,"  in  the  case  submitted,  "  to  a  rate  of  pay  exceeding 
fifty  per  centum  upon  the  contract  as  originally  let."  He  might, 
according  to  his  discretion,  have  ordered  this  rate  of  expedition  to 
apply  to  one  trip  a  week ;  or  he  might  have  ordered  it  to  be  distributed 
pro  rata  to  each  trip,  but  there  was  no  authority  to  exceed  that  rate  in 
gross. 
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When  payments  have  been  made  by  Government  oflBcers  in  excess 
of  the  amount  lawfully  authorized  to  be  paid,  a  question  may  arise,  as 
to  whether,  in  a  case  like  the  present  one,  there  is  a  remedy  by  set-oflf. 
The  question  is  not  now  presented  for  decision ;  but  it  may,  however, 
be  proper  to  suggest  that  when  the  Government  has  in  its  custody 
money  due  to  a  claimant,  there  is,  as  a  general  rule,  a  right  and  a  duty 
on  the  part  of  the  proper  accounting  oflScers  to  apply  it,  or  such  part 
thereof  as  may  be  necessary,  by  way  of  set-off*,  as  a  credit  on  any  equal 
amount  due  the  United  States  from  such  claimant.  (Rev.  Stats.,  236, 
1059,  1061,  1766,  4734,5073;  18  Stats.,  481 ;  Gratiot  tJ».  The  United 
States,  15  Pet.,  370-,  United  States  vs.  Wilkins,  6  Wheat,  144;  Mc- 
Knight  vs.  United  States,  98  U.  S.,  186;  4  Op.  Att.-Gen.,  380 ;  Viser's 
case,  1  Lawrence,  Compt.  Dec,  75.)  A  settled  account  is  only  primA 
facie  evidence  of  its  correctness  at  law  or  in  equity ;  it  may  be  impeached 
for  fraud  or  mistake.  (Perkins  vs.  Hart,  11  Wheat.,  237 ;  Peterson  vs. 
United  States,  2  Wash.  C.  C,  36.)  An  account  already  settled  cannot 
be  reopened  by  accounting  officers  in  case  of  fraud,  or  mistake  of  law. 
Where  an  illegal  credit  or  allowance  has  been  made  in  an  account,  it  is 
held  that  the  judicial  tribunal  must  be  resorted  to  to  construe  the  law 
and  settle  the  rights  between  the  United  States  and  the  party  to  whom 
the  allowance  was  made  or  credit  given.  (United  States  vs.  Bank  of  the 
Metropolis,  15  Pet.,  401 ;  Murray's  Lessee  vs.  Hoboken  Land  and  Im- 
provement Company,  18  How.,  275,  277,  278,  281 ;  2  Op.  Atr.-G^n.,  515 ; 
3  Op.,  461 ;  12  Op.,  386 ;  13  Op.,  297.)  With  respect  to  a  mail  con- 
tractor's account,  it  might  be  urged  with  some  force  that  it  is  not  settled 
in  a  legal  sense  until  his  contract  is  fully  performed ;  and  that  quar- 
terly adjustments  are  mere  rests  in  the  account. 

In  Clark  vs.  United  States,  (1  Ct.  Cls.,  251;  s.  c,  6  Wall.,  453,)  Loring, 
J.,  delivering  the  opinion  of  the  court,  said,  in  respect  of  payments  made 
on  public  contracts,  that  "this  is  usual  in  the  contracts  of  the  United 
States,  and  is  for  the  convenience  of  the  contractors,  and  the  provisions 
for  it  [in  the  contract]  are  to  be  construed  in  reference  to  that  [usual 
practice]  only,"  and  that  such  payments  are  "  made  subject  to  a  final 
settlement,  and  not  as  payments  (each)  of  so  much  work  done.''  The 
facts  that  such  payments  are  authorized  by  section  3648  of  the  Revised 
Statutes,  that  the  post-office  accounts  are  settled  quarterly,  (Rev. 
Stats.,  3843-3845,  4049,  4050,)  that  there  is  an  appeal  to  the  First 
Comptroller  within  twelve  months  only  from  such  settlements,  that 
the  Comptroller's  decision  on  the  appeal  is  made  conclusive,  that  sec- 
tion 4057  of  the  Revised  Statutes  contains  directions  for  the  institution 
of  legal  proceedings  in  the  courts  in  respect  of  items  improperly  allowed 
in  or  paid  on  postal  accounts,  that  conti'acts  for  carrying  the  mails 
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are  usually  let  for  four  years,  and  that  sectiou  4060  of  the  Bevised 
Statutes  provides  for  preserving  for  two  years  only  accounts-current 
in  respect  of  mails  sent  or  received,  would  raise  a  strong  implication 
against  the  propriety  or  legality  of  applying  to  mail  contractors'  ac- 
counts the  doctrine  laid  down  by  the  Court  of  Claims.  It  may,  however, 
apply  to  accounts  not  settled  by  the  Sixth  Auditor.  But  Attorney- 
General  Wirt  held,  in  a  very  strong  opinion,  that  ^Hn  every  instance  the 
decision  of  the  Comptroller  is  •  •  ♦  final^  and  that  "it  is  mani- 
fest that  the  law  contemplates  no  farther  examination,  by  any  officer, 
after  such  decision.'^  (1  Op.,  627.)  The  provision  of  section  191  of  the 
Revised  Statutes  would  seem  to  be  conclusive  against  the  right  on  the 
part  of  any  executive  officer  to  review  any  account  of  which  the  bal- 
ance was  certified  and  paid.    (10  Op.,  231,  235.) 

The  settlement  made  by  the  Sixth  Auditor  is  affirmed,  and  the  appeal 
is  dismissed. 

Treasury  Department, 

First  Comptroller's  Office^  August  12,  1881; 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  SECOND 
COMPTROLLER  TO  DIRECT,  IN  HIS  CERTIFICATE  OF  THE 
BALANCE  DUE  ON  QUARTERMASTER'S  VOUCHER,  THAT 
PAYMENT  BE  MADE  TO  ASSIGNEE  OF  THE  VOUCHER. 
-BENTON'S  CASE.    ' 


1.  A  voucher  given  by  a  qaartermaster  for  supplies  purchased  for  the  Army  is,  in 

effect,  a  claim  against  the  United  States,  and  therefore  it  is  not  assignable.  The 
assignee  of  such  a  voucher  cannot  acquire  any  interest  therein  or  right  to  the 
payment  due  thereon. 

2.  When  Congress  makes  an  appropriation  requiring,  in  effect,  payment  to  be  made 

to  a  person  named,  no  payment  can  be  made  to  the  assignee  of  such  person,  ex- 
cept as  provided  in  section  3477  of  the  Revised  Statutes. 

3.  Although  an  assignee  of  a  claim  against  the  United  States  may  have  an  equitable 

right,  the  executive  department  of  the  Government  cannot  adjudicate  it.     It  is 
very  doubtful  whether  the  assignee  has  a  remedy  in  the  courts.     Executive 
,    officers,  in  a4justing  accounts,  cannot,  as  a  general  rule,  look  into  latent  equi- 
ties; payments  must  be  made  to  the  parties  having  the  legal  right  thereto. 

4.  The  Second  Comptroller  is  not  authorized  to  countersign  any  warrant  drawn  on 

the  Treasurer  for  the  payment  of  any  claim.  The  First  Comptroller  is  required 
by  law  to  counteAign  only  such  warrants  as  shall  be  '*  warranted  by  law.'' 

5.  No  Treasury  warrant  can  be  paid  unless  H  is  countersigned  by  the  First  Comptrol- 

ler. When  a  warrant  has  been  countersigned,  it  cannot  be  changed  without  the 
Yiist  Comptroller's  consent.  He  is  thus  clothed  with  complete  jurisdiction  to 
refuse  assent  to  any  proposed  change  in  a  countersigned  warrant. 
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6.  When  the  Second  Comptroller  amends  his  certificate  of  a  1)alance  by  him  foand 
due  to  a  claimant,  so  as  to  make  it  payable  to  an  assi^ee,  the  First  Comptroller 
has  authority  to  review  the  amendment.  He  is  clothed  with  complete  jurisdic- 
tion to  refuse  or  assent  to  any  change  in  a  warrant  issued  to  pay  a  balance  cer- 
tified by  the  Second  Comptroller.  This  reviewing  authority  is  sufficiently 
shown  in  Bender's  case,  1  Lawrence,  Compt.  Dec,  317. 

May  12,  1870,  George  B.  Lemon,  as  attorney,  filed  with  the  Thmi 
Auditor  quartermaster's  vouchers  in  favor  of  Landon  D.  Craig  against 
the  United  States,  for  30,942  pounds  of  hay,  sold  July  11, 1862,  at  $6.50 
per  ton;  in  all,  $100.56.  An  account  was  stated  by  the  Third  Auditor 
for  the  payment  of  this  voucher,  and  the  balance  found  due  was,  March 
22,  1880,  certified  for  payment  by  the  Second  Comptroller. 

This  balance,  with  others,  having  been  reported  in  December,  1880, 
to  the  Speaker  of  the  House  of  Eepresentatives,  pursuant  to  section  4 
of  the  act  of  June  14, 1878,  (20  Stats.,  130,)  an  appropriation  was  made 
in  the  deficiency  appropriation  act  of  March  3,  1881,  (21  Stats.,  414, 

427,  431,)  as  follows: 

•  #  #  •  #  #  • 

Sec.  2.  For  the  payment  of  claims  certified  to  be  due  by  the  several 
accounting  officers  of  the  Treasury  Department  under  appropriations 
the  balances  of  which  have  been  exhausted  or  carried  to  the  surplus 
fund  under  the  provisions  of  section  five  of  the  act  of  June  twentieth, 
eighteen  hundred  and  seventy-four,  and  under  appropriations  hereto- 
fore treated  as  permanent,  being  for  the  service  of  the  fiscal  year 
eighteen  hundred  and  seventy-nine  and  prior  years,  and  which  have 
been  certified  to  Congress  under  section  four  of  the  act  of  June  four- 
teenth, eighteen  hundred  and  seventy -eight,  as  fully  set  forth  in  House 
Executive  Document  Number  Thirty,  Forty-sixth  Congress,  third  ses- 
sion, and  for  other  items,  as  follows: 


War  Department. 


For  regular  supplies  for  the  Quartermaster's  Department,  eighteen 
hundred  and  seventy-eight,  and  prior  years,  as  particularly  itemized  on 
pages  eighty -nine  and  ninety  of  the  same  document,  eight  thousand 
eight  hundred  and  fifty-nine  dollars  and  fifty-two  cents. 

The  executive  document  referred  to  specifies  Landon  D.  Craig  as  a 
claimant  in  the  list  of  claims  allowed  by  the  Third  Auditor  and  Second 
Comptroller,  under  section  4,  act  of  June  14,  1878. 

March  26,  1881,  Treasury  draft  No.  F,  12325,  payable  to  the  order 
of  Landon  D.  Craig,  on  war  warrant  No.  1161,  was  duly  issued  by  the 
Treasurer  of  the  United  States  for  $100.56. 

May  6, 1881,  affidavits  were  filed  in  the  office  of  the  Second  Comp- 
troller showing  that  W.  A.  Benton  had,  long  prior  to  1868,  purchased 
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the  claim,  and  that  the  quartermaster's  voucher  had  been  delivered  to 
him  by  Craig. 

May  16, 1881,  the  Third  Auditor  and  Second  Comptroller  made  an 
indorsement  on  the  report  of  the  Auditor  and  the  certificate  of  the 
Second  Comptroller  of  balance  due,  recommending  "that  payment  of 
the  amount  mentioned  within  ($100.56)  be  made  to  W.  A.  Benton, 
holder  and  owner.''  The  Treasury  draft,  which,  as  stated,  was  payable 
to  Craig,  was  returned  to  the  Secretary  of  the  Treasury  by  Benton's 
attorney,  to  whom  it  had  been  delivered. 

May  16,  1881,  the  Acting  Third  Auditor  addressed  a  letter  to  the 
Secretary  of  the  Treasury,  stating  that  he  had  amended  the  certificate 
so  as  to  provide  for  payment  to  Benton,  and  requesting  that  upon  re- 
ceipt of  the  amended  requisition  of  the  Secretary  of  War  the  Secre- 
tary of  the  Treasury  would  cause  the  warrant  to  be  changed  so  as  to 
conform  thereto,  and  that  when  so  amended  it  may  be  forwarded  to  the 
Treasurer  of  the  United  States  for  his  guidance.  This  letter  was  on 
same  date  referred  to  the  First  Comptroller. 

August  6, 1881,  George  B.  Lemon,  as  attorney  for  Benton,  addressed 
a  letter  to  the  Secretary  of  the  Treasury,  "referring  to  war  requisition 
388,  of  March  17,  1881,  in  favor  of  Landon  D.  Craig,"  and  requesting 
"  that  the  warrant  of  the  Hon.  Secretary  of  the  Treasury  be  so  modi- 
fied as  to  admit  the  payment  of  the  amount  appropriated  to  W.  A. 
Benton — ^the  Hon.  Third  Auditor  and  Hon.  Second  Comptroller  having 
changed  the  settlement  certificate,  and  the  Hon.  Secretary  of  War 
having  modified  his  requisition  accordingly." 

August  13, 1881,  this  letter  was  referred  by  the  Secretary  to  the  First 
Comptroller. 

Decision  by  William  Lawrence,  First  Comptroller : 

The  warrant  authorizing  payment  to  Craig  cannot,  for  several  rea- 
sons, be  changed  so  as  to  authorize  payment  to  Benton : 

1.  The  voucher  originally  given  to  Craig  was  in  effect  a  claim  against 
the  United  States,  and  therefore  it  was  not  assignable.  Benton  could 
not  by  its  purchase  acquire  any  interest  therein,  or  right  to  payment. 
(Bev.  Stats.,  3477;  Dana's  case,  ante,  203;  Safford's  case,  1  Lawrence, 
Compt.  Dec.,  262;  United  States  vs.  Gillis,  95  U.  S.,  407;  Brwin  vs. 
United  States,  97  U.  S.,  392;  Spofford  vs.  Kirk,  97  U.  S.,  484;  McKnigh  t 
vs.  United  States,  98  U.  S.,  179;  Goodman  vs.  Niblack,  102  U.  S.,  ooQ-, 
Cowdrey  vs.  Vandenburgh,  101  U.  S.,  572.) 

2.  The  act  of  March  3,  1881,  (21  Stats.,  427,  431,)  having  made  an 
appropriation  requiring  in  effect  payment  to  be  made  to  Landon  D. 
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Craig,  no  payment  can  be  made  on  the  assignment  to  Benton.  This 
act  appropriates  money  "for  the  payment  of  claims  certified  to  be  due 

*  •    *    for  regnlar  supplies  for  the  Quartermaster's  Department, 

•  •  •  as  particularly  itemized  ♦  •  •in  House  Executive  Doc- 
ument'' No.  30,  46th  Congress,  3d  session.  On  page  89  this  claim  is 
itemized  as  "No.  of  settlement  claim  7427 — Landon  D.Craig — Regular 
supplies  Quartermaster's  Department,  1878,  and  prior  years.  (Revised 
Statutes,  section  1133.)  Fiscal  year  in  which  the  expenditure  occurred, 
18G3;  amount,  $100.56.''  This  identifies  the  claim  and  the  party  en- 
titled to  payment.  It  would,  in  the  present  state  of  the  case,  be  a 
clear  violation  of  section  3477  of  the  Revised  Statutes,  and  of  the 
implied  direction  of  the  appropriation  act,  to  make  payment  to  any 
person  other  than  Craig. 

3.  Although  Benton  may  have  an  equitable  right  to  the  money  arising 
on  this  claim,  the  executive  department  of  the  Government  cannot  adju- 
dicate it.  It  is  very  doubtful  whether  he  has  a  remedy  in  the  courts  in 
respect  of  the  assignment.  It  has  been  repeatedly  held  that  executive 
officers,  in  adjusting  accounts,  cannot,  as  a  general  rule,  look  into  latent 
equities;  payments  must  be  made  to  the  parties  having  the  legal  right 
thereto. 

4.  The  First  Comptroller  is  authorized  to  review  the  action  of  the 
Second  Comptroller  in  amending  the  certified  balance  found  due  to 
Craig,  so  as  to  make  it  payable  to  Benton.  This  reviewing  authority 
is  sufficiently  shown  in  Bender's  case,  1  Lawrence,  Compt.  Dec.,  317, 
391.  The  Se^iond  Comptroller  is  not  authorized  to  countersign  any 
warrant  drawn  by  the  Secretary  of  the  Treasury  on  the  Treasurer  for 
the  payment  of  any  claim.  He  has  no  control  over  it.  The  First 
Comptroller  is  required  by  law  to  countersign  only  such  warrants  as 
shall  be  "  warranted  by  law."  (Rev.  Stats.,  269.)  A  warrant  issued  for 
the  payment  of  the  assignee  of  a  claim  in  a  case  where,  to  quote  the 
language  of  the  statute,  the  assignment  was  "absolutely  null  and 
void,"  would  certainly  not  be  "  warranted  by  law."  No  warrant  can  be 
paid  unless  thus  countersigned  by  the  First  Comptroller.  When  a 
warrant  has  been  countersigned  by  the  First  Comptroller,  it  cannot  be 
changed  without  his  consent.  He  is  thus  clothed  with  complete  juris- 
diction to  refiise  his  assent  to  the  proposed  change. 

The  warrant  for  payment  cannot  be  changed,  and  the  Secretary  of 
the  Treasury  will  be  so  advised. 

Treasury  Department, 

First  Comptroller's  Offloe^  August  15, 1881. 
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IN  THE  MATTER  OF  THE  RUNNING  OF  INTEREST  ON  JUDG- 
MENT FOR  THE  UNITED  STATES  WHILE  MONEYS  DUE 
THE  JUDGMENT-DEBTOR,  SUFFICIENT  TO  SATISFY  THE 
JUDGMENT,  ARE  HELD  FOR  SET-OFF  IN  THE  TREASURY. 
-ELGEE'S  CASE. 


1.  The  act  of  Congress  of  March  3,  1875,  (18  Stats.,  481,)  did  not  originate  the  right 
of  the  accounting  officers  of  the  Treasury  to  make  set-oflf ;  it  only  regulated 
an  existing  right  and  imposed  new  duties  in  certain  cases. 

*2.  The  statute  gives  the  Government  the  right  within  ninety  days  to  appeal  from  a 
judgment  rendered  against  it  in  the  Court  of  Claims,  and  therefore,  in  con- 
templation of  law,  such  judgment  is  not  payable  out  of  the  Treasury  before 
the  expiration  of  that  time,  unless  the  Attorney-General  satisfies  the  Treasury 
Department  that  an  appeal  is  not  contemplated. 

3.  When  the  United  States  recovers  a  judgment  in  a  circuit  court  or  other  inferior 

tribunal,  and  the  defendant  sues  out  a  writ  of  error  in  the  Supreme  Court,  the 
Secretary  of  the  Treasury  has  no  authority  under  the  act  of  March  3, 1875,  to 
satisfy  such  judgment,  either  in  whole  or  in  part,  from  moneys  in  the  Treas- 
ury due  the  defendant,  until  there  is  a  final  judgment  in  or  pursuant  to  the 
order  of  the  Supreme  Court. 

4.  In  such  case  if  the  judgment  of  the  circuit  court  bears  interest,  and  there  is  no 

statutory  provision  allowing  interest  on  the  money  in  the  Treasury  due  the 
defendant,  interest  on  the  judgment  in  favor  of  the  Government  will  run  until 
it  is  satisfied  by  payment  or  set-off.  If  by  set-off,  interest  will  run  only  to 
such  time  as  a  set-off  might  lawfully  be  made. 

5.  The  fact  that  the  Government  holds  money  to  be  applied  at  the  end  of  a  litiga- 

tion cannot,  in  law  or  morals,  charge  it  with  interest  on  the  money  so  held. 
The  Government  cannot  use  the  money ;  it  must  keep  it  subject  to  the  result 
of  the  litigation,  which  may  terminate  any  day. 

6.  A  judgment  in  favor  of  the  United  States  must,  by  statutory  provision,  bear 

interest  until  money  is  applied  in  satisfaction  thereof;  and  it  can  be  so  ap- 
plied only  by  agreement,  or  by  an  actual  application,  or  by  force  of  a  law 
so  applying  it. 

7.  There  is  no  rule  of  law  or  equity  which  aUows  interest  on  money  due,  unless  it 

be  required  to  be  paid  ( 1 )  by  statute  or  (2)  by  the  terms  of  a  contract.  Interest 
laws  impose  no  liability  on  the  Governments  unless  they  expressly  so  provide. 

8.  "Natural  equity  says  that  cross-demands  should  compensate  each  other  by  de- 

ducting the  less  sum  from  the  greater,  and  that  the  difference  is  the  only  sum 
which  can  be  due." 

9.  Section  3624  of  the  Revised  Statutes  provides  that "  whenever  any  person  ac- 

countable for  public  money  neglects  or  refuses  to  pay  into  the  Treasury  the 
sum  or  balance  reported  to  be  due  to  the  United  States,  upon  the  adjustment 
of  his  account,  the  First  Comptroller  of  the  Treasury  shall  institute  suit  for 
the  recovery  of  the  same,  adding  to  the  sum  stated  to  be  due  on  such  account 
•  *  *  an  interest  of  six  per  centum  per  annum  from  the  Hme  of  receiving  the 
money  until  it  shall  be  repaid  into  the  Treasury," 
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10.  This  provision  is  taken  from  section  1  of  the  act  of  March  3,  1797^    In  the  orig- 

inal law  the  word  **  First"  was  omitted,  becanse  there  was  then  no  other  Comp- 
troller, the  office  of  Second  Comptroller  not  having  been  created  until  March 
3,  1817. 

11.  It  is  questionable  whether  any  accounting  officer  other  than  the  First  Comp- 

troller has  power  to  act  under  the  provision  of  section  3624 ;  and  this  may  ex- 
plain the  omission  of  interest  from  the  "time  of  receiving  the  money"  from 
judgments  rendered  in  some  cases  against  defaulting  officers  of  the  Government. 

12.  It  has  not  been  the  practice  of  late  to  charge  the  interest  prescribed  in  section 

3624,  either  in  stating  an  account  for  suit  against  a  delinquent  officer  for  the 
recovery  of  a  balance  due  the  United  States,  or  in  making  a  final  settlement 
without  suit  after  a  neglect  or  refusal  to  pay  such  balance. 

13.  But,  notwithstanding  the  creation  of  the  office  of  Second  Comptroller,  section 

10  of  the  act  of  March  3, 1817,  expressly  enacts  "that  it  shall  be  the  duty  of  the 
First  Comptroller  to  superintend  the  recovery  of  all  debfs  to  ih^  United  States; 
to  direct  suits  and  legal  proceedings,  and  to  take  all  such  measures  as  may  be 
authorized  by  the  laws,  to  enforce  prompt  payment  of  all  debts  to  the  United 
States." 

14.  When  the  office  of  Commissioner  of  Customs  was  created  by  section  12  of  the  act 

of  March  3,  1849,  the  accounting  powers  of  the  First  Comptroller  "  relating  to 
the  receipts  from  customs  and  the  accounts  of  collectors  and  other  officers  of 
the  customs,  or  connected  therewith,"  were  devolved  on  the  Commissioner. 

15.  The  duty  of  ascertaining  the  amount  of  interest  due  up  to  the  date  of  settlement 

of  an  account  certified  by  the  First  Comptroller  and  put  in  suit,  is  incumbent 
on  the  First  Comptroller  and  not  on  the  court. 

16.  The  act  of  March  3,  1875,  expressly  authorizes  the  Secretary  of  the  Treasury  to 

withhold  moneys  due  from  the  United  States  to  a  surety  on  an  official  bond,  in 
order  to  satisfy  therefrom  a  claim  of  the  United  States  not  yet  adjudged  as 
due  from  the  surety.  The  Secretary  could  not,  perhaps,  have  done  this  before 
that  act  was  passed. 

January  15, 1881,  the  Acting  Secretary  of  the  Treasury  addressed  a 
letter  to  the  First  Comptroller,  as  follows: 

Sir:  I  transmit  herewith  for  your  action  a  duly  certified  copy  of 
the  judgment  in  case  United  States  vs,  Mrs.  B.  E.  Gaussen,  executrix, 
et  alj  and  a  like  copy  of  the  mandate  of  the  Supreme  Court  aflftrming 
said  judgment. 

The  history  of  the  case  is  substantially  as  follows: 
In  the  year  1845,  or  subsequent  thereto,  a  suit  was  commenced  by 
the  United  States,  as  for  default,  on  the  bond  given  by  Thomas  Barrett, 
as  collector  of  customs  at  the  port  of  jS'ew  Orleans,  against  the  prin- 
cipal and  his  surety,  one  John  K.  Blgee,  which  suit  was  for  many 
years  pending  in  the  U.  S.  court  in  Louisiana  and  in  the  Supreme 
Court,  and  was  finally  concluded  (the  principal  defendants  being 
dead)  in  a  judgment  against  Bessie  B.  Gaussen,  executrix  of  the  will 
of  said  Elgee,  and  B.  T.  Parker,  public  administrator  of  his  estate,  for 
the  sum  of  thirty-six  thousand  eight  hundred  and  fifteen  dollars  aud 
eighty-six  cents,  with  interest  on  said  sum  from  the  12th  day  ot 
October,  1845,  at  the  rate  of  six  per  centum  per  annum,  until  paid,  as 
damages,  and  all  of  the  costs  of  the  suit  to  be  taxed.  Judgment  was 
rendered  May  1,  1875.    This  judgment  was  afiftrmed  by  the  Supreme 
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Court,  to  which  the  cause  had  been  taken  by  writ  of  error,  at  the  Oc- 
tober term,  1878. 

In  a  suit  in  the  Court  of  Claims,  Edward  Thomas  Parker,  dative 
testamentary  executor  of  John  K.  Elgee,  deceased,  vs.  The  United 
States,  judgment  was  rendered  in  favor  of  claimant  May  17,  1875,  in 
compliance  with  a  mandate  of  the  Supreme  Court,  for  $360,170.83,  as 
the  net  proceeds  in  the  Treasury  of  certain  cotton.  This  judgment 
was  payable,  without  interest,  from  the  proceeds  of  captured  and 
abandoned  property.  The  transcript  of  the  judgment  of  the  Court  of 
Claims  was  transmitted  to  the  Department  by  claimant's  attorneys 
and  was  received  July  2, 1875.  After  some  delay,  caused  by  allegations 
that  evidence  could  be  obtained  which  would  sustain  a  motion  for  a 
new  trial  in  the  cause,  on  the  10th  of  September,  1875,  part  of  the 
judgment,  to  wit,  the  sum  of  $261,163.24,  was  paid  to  said  claimant, 
and  the  remainder,  amounting  to  $105,007.59,  was  withheld  under  the 
provisions  of  the  act  of  Congress  approved  March  3,  1875,  chap.  149, 
to  await  final  judgment  of  the  courts  in  the  cause  above  referred  to, 
United  States  vs.  Mrs.  B.  E.  Gaussen,  executrix,  et  al. 

The  amount  thus  retained  was  the  estimated  amount  of  the  judgment 
in  said  cause  with  interest,  computed  to  September  1,  1875,  and  the 
costs  of  court,  and  also  included  the  sum  of  $2,056.66,  as  the  amount 
of  the  commissions,  at  two  per  cent,  on  said  judgment,  of  the  district 
attorney  at  New  Orleans,  claimed  by  him  under  section  825,  Revised 
Statutes. 

The  claim  of  Mr.  Beckwith  for  commissions  was  refused  by  this 
Department,  and  he  brought  suit  therefor  in  the  Court  of  Claims. 

In  the  settlement  to  be  made  in  the  oflBce  of  the  Commissioner  of 
Customs  of  the  accounts  of  Thomas  Barrett,  the  question  arises,  to 
what  date,  from  October  12,  1845,  shall  interest  he  computed  on  the  judg- 
ment against  Mrs.  B.  E.  Gaussen,  executrix,  et  al. 

The  certified  copy  of  the  mandate  of  the  Supreme  Court  sets  forth 
the  judgment  of  the  court  below,  as  follows: 

Circuit  Court  of  the  United  States,  Fifth  Circuit  and  District  of  Louis- 
iana. 

The  United  States               )  /.  .,';|J1^ 

vs.                                 \  No.  5922.  :     . '    •   'J 

Mbs.  B.  E.  Gaussen,  Executrix,  et  al.  )  v\-w"  ;/ 

Mandate. — Entered  and  filed  January  17,  1879.  ^^j>'' 
United  States  of  America,  ss  : 

The  President  of  the  United  States  of  America,  to  the  honorable 
the  judges  of  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana,  greeting: 

Whereas  lately  in  the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana,  before  you,  or  some  of  you,  in  a  cause  between  The 
Unit^  States,  plaintiff,  and  Mrs.  Bessie  Elgee  Gaussen,  wife  of  Ed- 
mond  J.  Gaussen,  executrix  of  the  last  will  and  testament  of  her  father, 
John  Kingsbury  Elgee,  deceased,  E.  T.  Parker,  public  administrator, 
substituted  defendant,  wherein  the  judgment  of  the  said  circuit  court 
entered  in  said  causes  is  in  the  following  words,  viz: 

"It  is  by  the  court  ordered,  adjudg^,  and  declared  that  the  said 
plaintiff,  The  United  States  of  America,  do  have  and  recover  of  and 
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against  the  said  succession  of  the  said  John  Kingsbury  Elgee  and  of 
the  said  Mrs.  Bessie  E.  Gaussen,  as  executrix  of  the  last  wiU  and  tes- 
tament of  the  said  John  Kingsbury  Elgee,  as  well  as  of  and  against 
the  said  E.  T.  Parker,  in  his  said  capacity  of  public  administrator,  rep- 
resenting the  said  succession  as  aforesaid,  the  full  sum  of  thirty-six 
thousand  eight  hundred  and  fifteen  dollars  and  eighty-six  cents,  with 
interest  oji  said  sum  from  the  12th  day  of  October  ^  A.  D.  eighteen  hundred 
and  forty-five^  at  the  rate  of  six  per  centum  per  annum  until  the  same  shall 
be  paid^  as  damages,  besides  all  the  costs  of  this  suit  to  be  taxed. 

"It  is  further  ordered  that  this  judgment  be  paid  in  the  course  of 
administration  of  the  aforesaid  estate,  or  that  the  plaintiff  have  execu 
tion  therefor  against  the  property  belonging  to  the  said  succession  of 
the  said  John  Kingsbury  Elgee,  deceased." 

Judgment  rendered  May  1,  1875;  judgment  signed  May  6,  1875: 
as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  circuit 
court,  whicli  was  brought  into  the  Supreme  Court  of  the  United  States 
by  virtue  of  a  writ  of  error,  agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  fully  and  at  large  appears. 

And  whereas  in  the  present  term  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hnndred  and  seventy-eight,  the  said  cause 
came  on  to  be  heard  before  the  said  Supreme  Court  on  the  said  tran 
script  of  record,  and  was  argued  by  counsel :  On  consideration  whereof 
it  is  now  here  ordered  and  adjudged  by  this  court  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby,  afi&med. 

28th  October,  1878. 

You  therefore  are  hereby  commanded  that  such  proceedings  be  had 
in  said  cause  as,  according  to  riglit  and  justice  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  writ  of  error  notwithstanding. 

Witness,  &c. 

Carlisle  cfe  McPherson  for  the  dative  executor  of  Elgee: 

The  question  arises,  up  to  what  date  is  the  interest  to  be  computed 
on  the  judgment  in  favor  of  the  United  States — whether  up  to  the  date 
when  the  judgment  in  favor  of  the  claimant  became  payable,  viz..  May 
17,  1875,  or  up  to  the  present  date,  when  the  residue  of  the  claimant's 
judgment  is  to  be  paid. 

We  think  it  obvious  that  the  former  is  the  date.  The  judgment  of 
the  Court  of  Claims,  being  entered  in  pursuance  of  a  mandate  of  the 
Supreme  Court,  was  payable  instantly,  and  since  that  time  the  money 
has  been  detained  to  meet  the  judgment  of  the  circuit  court  There 
has  never  been  any  question  on  this  head.  It  would  be  in  the  highest 
degree  inequitable  that  the  claimant  should  be  charged  interest  on  a 
sum  actually  in  the  Treasury,  and  held  by  the  Treasury  in  satisfac- 
tion of  his  debt. 

The  interest  on  the  judgment  of  the  circuit  court  of  May  6, 1875, 
must  not  be  computed  beyond  the  17th  of  May,  1875. 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  United  States  is  by  the  terms  of  the  judgment  rendered  against 
Bessie  E.  Gaussen,  executrix,  and  E.  T.  Parker,  public  administrator, 
entitled  to  interest  on  the  principal  sum  sued  for  and  recovered  against 
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them  as  representatives  of  the  late  John  Kingsbury  Elgee,  surety  on 
Barrett's  official  bond.  The  principal  sum  recovered  was  $36,815.86, 
and  by  the  terms  of  the  judgment  interest  thereon  at  six  per  centum 
per  annum  was  aUowed  firom  October  12,  1845,  to  May  1, 1875,  the  day 
on  which  the  judgment  was  rendered,  and  from  the  latter  date  until 
the  date  of  satisfaction  of  the  judgment.  Giving  to  this  judgment 
the  most  favorable  construction  which  could  be  claimed  for  it  by  the 
debtors,  interest  must  be  held  to  run  thereon  until  the  date  when  the 
judgment  might  have  been  satisfied  by  the  exercise  of  due  diligence  on 
the  part  of  the  Government. 

The  question  therefore  is,  when  was  this  judgment  satisfied,  or  when 
could  the  Gt)vernment,  by  the  exercise  of  due  diligence,  have  obtained 
satisfaction  thereof?  The  judgment  was  signed  May  6, 1875.  Ten  days 
thereafter,  or  from  the  close  of  the  term,  the  United  States  had  a  right 
to  process  of  execution,  (Labarre  vs,  Durnford,  10  Martin,  La.,  182,) 
unless  there  was  a  stay  of  such  process  under  the  provisions  of  section 
1007  of  the  Revised  Statutes.  It  does  not  appear  by  the  papers  referred 
whether  a  fieri  facias  was  or  was  not  issued,  or  whether  the  writ  of  error 
operated  as  a  supersedeas.  It  is  a  presumption  of  law  that  the  district 
attorney  and  the  marshal,  respectively,  performed  their  duty.  The 
papers  in  the  case  show  that  up  to  September  10,  1875,  no  part  of  the 
judgment,  except  a  small  amount  of  costs,  was  satisfied.  In  the 
absence  of  evidence  to  the  contrary,  it  is,  therefore,  to  be  presumed 
that  process  of  execution  was  duly  issued  and  returned  nulla  bona.  In 
such  event,  or,  in  fact,  without  the  issue  of  process  of  execution,  inter- 
est would  run  until  the  principal  amount  of  the  judgment  recovered 
were  satisfied.  In  the  case  under  consideration  a  writ  of  error  was 
issued  to  the  circuit  court;  whether  or  not  the  security  required  by  law 
on  the  issuing  of  the  citation  (Rev.  Stats.,  999,  1000,  1007)  was  given 
does  not  affect  the  question  of  interest.  Section  1010  provides  that 
**  where,  upon  a  writ  of  error,  judgment  is  affirmed  in  the  Supreme 
Court  or  a  circuit  court,  the  court  shall  adjudge  to  the  respondent[8]  in 
error  just  damages  for  his  delay,  and  single  or  double  costs,  at  its  dis- 
cretion.'' 

The  judgment  of  the  circuit  court  was  affirmed  by  the  Supreme  Court 
October  28,  1878.  That  judgment  awarded  interest  on  the  principal 
amount  recovered  at  six  per  centum  per  annum,  "until  the  same  shall 
be  paid,"  as  damages  in  the  suit.  This  was  considered  by  the  Supreme 
Court  as  just  damages  for  any  past  or  future  delay  in  satisfying  the 
demand  of  the  United  States.  The  jury  did  not  compute  the  amount 
of  interest  due  at  the  time  of  bringing  in  the  verdict,  and  it  was  not 
aggregated  with  the  principal  and  included  in  a  judgment  for  one  gross 
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sum,  as  is  customary  in  most  of  the  States;  but  as  they  found  the  time 
from  which  interest  commenced  to  run,  there  can  be  no  diflBculty  on 
this  point.  Id  certum  est  quod  certum  reddi  potest.  It  is  a  mere  matter 
for  computation;  the  judgment  is  complete  in  all  its  parts. 

The  Government  is  not  responsible  for  the  neglect  or  default  of  its 
officers,  and,  if  it  were,  still  the  case,  as  presented,  does  not  disclose 
any  laches  on  the  part  of  the  officers  of  the  circuit  court  or  on  the 
part  of  the  Secretary  of  the  Treasury  in  respect  of  the  matter  of  ob- 
taining satisfaction  of  the  judgment.  The  question  must,  therefore,  be 
decided  under  the  provisions  of  the  act  of  March  3,  1875,  (18  Stats., 
481,  chap.  149,)  and  the  principles  of  law  applicable  in  such  case.  This 
act  provides — 

"  That  when  any  final  judgment  recovered  against  the  United  States 
or  other  claim  duly  allowed  by  legal  authority,  shall  be  presented  to 
the  Secretary  of  the  Treasury  for  payment,  and  the  plaintiff  or  claim- 
ant therein  shall  be  indebted  to  the  United  States  in  any  manner, 
whether  as  principal  or  surety,  it  shall  be  the  duty  of  the  Secretary  tx) 
withhold  payment  of  an  amount  of  such  judgment  or  claim  equal  to 
the  debt  thus  due  to  the  United  States;  and  if  such  plaintiff  or  claim- 
ant  assents  to  such  set-off,  and  discharges  his  judgment  or  an  amount 
thereof  equal  to  said  debt  or  claim,  the  Secretary  shall  execute  a  dis- 
charge of  the  debt  due  from  the  plaintiff  to  the  United  States.  But 
if  such  plaintiff",  or  claimant,  denies  his  indebtedness  to  the  United 
States,  or  refuses  to  consent  to  the  set-off,  then  the  Secretary  shall 
withhold  payment  of  such  further  amount  of  such  judgment,  or  claim, 
as  in  his  opinion  will  be  sufficient  to  cover  all  legal  charges  and  costs 
in  prosecuting  the  debt  of  the  United  States  to  final  judgment.  And 
if  such  debt  is  not  already  in  suit,  it  shall  be  the  duty  of  the  Secretary 
to  cause  legal  proceedings  to  be  immediately  commenced  to  enforce  the 
same,  and  to  cause  the  same  to  be  prosecuted  to  final  judgment  with 
all  reasonable  dispatch.  And  if  in  such  action  judgment  shall  be 
rendered  against  the  United  States,  or  the  amount  recovered  for  debt 
and  costs  shall  be  less  than  the  amount  so  withheld  as  before  provided, 
the  balance  shall  then  be  paid  over  to  such  plaintiff  by  such  Secretary 
vnth  six  per  cent,  interest  thereon  for  the  time  it  has  been  withheld  from 
the  plaintiff.'' 

It  may  be  remarked  here  that  this  act  did  not  originate  the  right  of 
accounting  officers  to  make  set-off;  it  only  regulated  an  existing  right 
and  imposed  new  duties  in  certain  cases.  (Rev.  Stats.,  191,  236,  277, 
286, 1059, 1061, 1766,  4734,  5073;  Viser's  case,  1  Lawrence,  Compt  Dec, 
75;  United  States  vs.  Wilkins,  6  Wheaton,  144;  R^eside  vs.  Walker^ 
11  How.,  290;  McKnight  vs.  United  States,  98  U.  S.,  186;  United 
States  vs.  Lyman,  1  Mason,  C.  0.,  482;  3  Op.  Att.-Gen.,  152,  163;  4 
Op.  Att.-Gen.,  33,  380;  United  States  vs.  Robeson,  9  Pet.,  324;  Gratiot 
vs.  United  States,  15  Pet.,  370;  DeGroot  vs.  United  States,  5  Wall.,  431 ; 
CTnited  States  vs.  Eckford,  6  Wall.,  484;  Tillou's  case,  7  Ct.  Cls.,  18; 
Bonnafon's  case,  14  Ot.  Cls.,  484.) 
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Fiual  judgment  against  the  United  States  in  the  Elgee  Cotton  case 
was,  pursuant  to  mandate  of  the  Supreme  Court,  signed  in  the  Court 
of  Claims  May  17,  1875.  Section  708  of  the  Eevised  Statutes  provides 
for  appeals  from  such  judgments:  '*A11  appeals  from  the  Court  of 
Claims  shall  be  taken  within  ninety  days  after  the  judgment  is  rendered 
•  ♦  •."  On  the  17lh  of  May,  1875,  the  Government  filed  a  motion 
for  a  new  trial,  and  this  motion  was  overruled  on  May  31,  1875.  It 
does  not  appear  that  the  Government  appealed  the  case  to  the  Supreme 
Court.  The  statute  gave  the  Government  ninety  days  from  May  17, 
1875,  in  which  to  appeal,  (Eev.  Stats.,  708,)  and  therefore,  in  contem- 
plation of  law,  the  judgment  was  not  payable  out  of  the  Treasury  be- 
fore the  expiration  of  that  time,  unless  the  Attorney-General  satisfied 
the  Treasury  Department  that  an  appeal  was  not  contemplated.  There 
is  uo  evidence  that  the  Attorney-General  so  satisfied  the  Department. 

Section  1089  of  the  Revised  Statutes  provides  that  "in  all  cases  of 
fioal  judgments  by  the  Court  of  Claims,  or,  on  appeal,  by  the  Supreme 
Court,  where  the  same  are  affirmed  in  favor  of  the  claimant,  the  sum 
due  thereby  shall  be  paid  out  of  any  general  api>ropriation  made  by 
law  for  the  payment  and  satisfaction  of  private  claims,  on  presentation 
to  the  Secretary  of  the  Treasury  of  a  copy  of  said  judgment,  certified 
by  the  clerk  of  the  Court  of  Claims,  and  signed  by  the  chief  justice,  or,  in 
his  absence,  by  the  presiding  judge  of  said-court."  Section  1090  pro- 
\ide8  that  "  in  cases  where  the  judgment  appealed  from  is  in  f^ivor  of 
the  claimant,  and  the  same  is  affirmed  by  the  Supreme  Court,  interest 
thereon  at  the  rate  of  five  per  centum  shall  be  allowed  from  the  date  of 
its  presentation  to  the  Secretary  of  the  Treasury  for  pa^^ment  as  afore- 
said   •    •    *." 

Section  1089  must  be  construed  with  section  708.  The  evident  inten- 
tion of  section  1090  is,  that  where  the  appeal  shjill  be  taken  by  the 
Government,  and  the  judgment  of  the  Court  of  Claims  is  affirmed,  in- 
terest shall  be  allowed  from  the  date  of  the  presentation  to  the  Secre- 
tary of  the  Treasury  of  the  copy  of  the  judgment  from  which  the  a^jpeal 
was  taken.  The  right  to  interest  depends,  therefore,  upon  an  appeal 
taken  by  the  United  States.  No  such  appeal  having  been  taken  in 
the  .present  case,  the  provisions  of  this  section  have  no  legal  applica- 
tion to  the  question  submitted.  The  transcript  of  the  judgment  was 
presented  at  the  Treasury  Department  July  2,  1875,  forty- live  days 
before  the  expiration  of  the  ninety  days  allowed  for  appeal;  and  pay- 
ment was  not  made  thereon  until  September  10,  1875,  twenty-six  days 
after  the  expiration  of  the  ninety  days.  No  complaint  is  made  respect- 
inir  this  delay.  It  was  a  reasonable  delay,  under  the  circumstances  of 
H.  Ex.  Doc.  219 30 


Digitized  by  VjOOQIC 


466  First  Comptroller's  Office,  Treasury  Department. 

the  case;  and,  like  other  cases  of  withholding  payment  of  a  claim  after 
it  has  been  allowed  by  competent  authority  until  the  proper  officers  of 
the  Treasury  are  satisfied  that  it  should  be  paid,  the  law  does  not 
authorize  interest  to  run  on  the  amount  found  or  adjudged  to  be  (hie 
and  payable. 

On  the  15th  day  of  August,  1875,  the  day  on  which  tlie  judgment  of 
the  Court  of  (Claims  would,  under  ordinary  circumstances,  have  been 
payable  at  the  Treasury,  the  United  States  had  a  demand  against  the 
claimant  for  836,815.86,  with  interest  thereon  at  the  rate  of  six  per  cent. 
per  annum  from  October  12,  1845.  The  claimant  did  not  then  consent 
to  have  this  demand  set  off  against  the  judgment  rendered  in  the  Court 
of  Claims.  On  the  contrary,  he  prosecuted  a  suit  from  the  judgment 
on  writ  of  error  in  the  Supreme  Court,  and  continued  to  prosecute  it 
utitil  tlie  October  (1878)  term  of  said  court.  In  this  condition  of  the 
case,  the  Secretary  did,  without  unnecessary  delay,  exactly  what  the 
statute  required:  he  withheld  $105,007.59  as  a  fund  from  which  to  sat 
Isfy  the  debt  due  the  United  States,  together  with  interest  and  costs 
in  the  suit  then  pending  in  the  courts.  He  had  no  power,  authority,  or 
right,  either  at  law  or  in  equity,  to  satisfy  any  part  of  the  judgment 
obtained  in  the  circuit  court  at  this  stage  of  the  proceedings,  for  the 
reason  that  the  suit  might  finjiUy  be  decided  in  favor  of  the  defendants. 
The  Secretary  could  not  assume  that  it  would  not  be  so  decided.  Hence 
he  could  not,  until  the  affirmance  of  the  judgment  in  favor  of  the  United 
States,  make  a  set-off  in  satisfaction  of  that  judgment;  and  until  it  was 
satisfied,  or  could  have  been  so  satisfied,  interest  ran  thereon.  To  hohl 
otherwise  would  be  to  hold  contrary  to  the  express  terms  of  the  jud? 
ment  of  the  court.  The  earliest  moment  at  which  the  Secretary-  conld 
have  satisfied  this  judgment  was  clearly  the  day  on  which  it  was  af 
firmed  by  the  Supreme  Court  at  the  October  term,  1878 — namely,  Oc 
tober  28,  1878.  It  was  not  until  this  date,  to  quote  the  langaa^re  of 
the  court,  that  such  proceedings  could  be  had  in  the  said  cause  **as, 
according  to  right  and  justice  and  the  laws  of  the  United  States, 
ought  to  be  had."  It  would  not  have  been  according  to  right  or  jas 
tice  or  the  laws  of  the  United  States  to  have  set  off  any  part  of  the 
judgment  of  the  Court  of  Claims  as  a  satisfaction  of  the  judgment  in 
the  suit  against  the  claimants  until  the  Supreme  Court  had  rendered 
its  judgment.  No  right  to  set-off,  in  respect  of  this  judgment^  existed 
before  that  date  on  t^e  part  of  the  United  States,  and  therefore  it  was 
not  attempted  to  be  set  off.  Clearly,  the  judgment  was  not  satisfied 
on  the  28th  day  of  October,  1878;  hence  interest  thereon  must  be  com- 
puted up  to  October  28,  1878. 
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The  argument  that  the  United  States  had  the  money  in  the  Treasury 
from  which  the  debt  due  the  United  States  was  to  be  satisfied  has  no 
force.  The  case  is  not  like  on^  where  a  defendant  pays  money  into 
court;  but  it  is,  in  some  respects,  like  a  case  of  set-off  in  a  suit  in  court. 
In  the  former  case  no  interest  would  run  after  payment  into  court;  in 
the  latter,  interest  on  each  of  the  adverse  claims  would  run  until  the 
court  rendered  its  final  decision.  If  one  of  the  adverse  claims  bore 
interest  and  the  other  did  not,  interest  would  run  on  the  claim  bearing 
interest  until  such  decision  was  rendered,  because  interest,  where  pay- 
able, is  demanded  in  a  suit  as  fully  as  the  principal  debt  is  demanded. 
The  indebtedness  of  a  plaintiff  to  a  defendant  does  not  stop  the  interest 
due  on  the  defendant's  debt  to  plaintiff.  If  A  sues  B  on  the  latter's 
note  for  $100  with  interest  at  six  per  cent.,  and  A  owes  B  $100  without 
interest,  and  B  plead  A's  debt  to  him  in  offset,  A  will  recover  interest 
from  the  date  of  the  note,  and  obtain  judgment  therefor;  and  interest 
will  run  on  such  judgment  until  it  is  satisfied.  In  the  present  case, 
the  collector  of  customs  and  his  personal  representative  had  the  use  of 
$36,815.86,  moneys  of  the  United  States,  for  more  than  thirty  years. 
The  law  gave  the  United  States  a  right  to  interest  at  six  per  cent, 
thereon  until  it  was  paid  or  a  judgment  therefor  was,  or  could  be, 
satisfied.  On  the  other  hand,  the  United  States  had  the  use  of  a  much 
larger  sum  of  money  belonging  to  these  parties  for  about  eighteen 
years,  but  on  this  money  no  interest  was  allowed  by  law.  It  is  clear, 
therefore,  that,  like  a  case  of  offset  in  court,  interest  must  have  run  on 
the  debt  due  the  United  States' until  it  was  decided  that  the  United 
States  owed  a  like  sum  to  the  defendant;  and,  as  shown,  this  fact  was 
not  decided,  so  as  to  allow  the  Secretary  of  the  Treasury  to  make  the 
oflEset,  until  October  28,  1878.  The  fact  that  the  Government  held 
money  to  be  applied  at  the  end  of  the  litigation  could  not,  in  law  or 
morals,  charge  it  with  interest  on  the  money  so  held.  The  Government 
could  not  use  it ;  it  must  keep  it  subject  to  the  result  of  a  litigation 
which  might  terminate  any  day.  A  judgment  in  favor  of  the  United 
States  must,  by  statutory  provision,  (Rev.  Stats.,  3624,)  bear  interest 
until  money  is  applied  in  satisfaction  thereof;  and  it  can  only  be  so 
applied  by  agreement,  or  by  an  actual  application,  or  by  force  of  a  law 
so  applying  it    No  such  satisfaction  is  claimed  to  have  been  made. 

l^atnral  equity  might,  possibly,  seem  to  require  the  observance  of 
many  considerations  which  legal  equity  cannot  entertain.  If  this  were 
a  case  between  private  parties  on  a  contract,  pursuant  to  which  interest 
ran  only  on  the  less  amount,  natural  equity  might  seem  to  require  a 
waiver  of  such  interest  from  the  time  when  the  larger  sum  was  decided 
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to  be  due;  but  the  equity  of  the  courts  follows  fche  law,  and  does  not 
relieve  from  positive  legal  liabilities.  There  is  uo  rule  of  law  or  equity 
which  allows  interest  on  money  due,  unless  it  be  required  to  be  paid 
(1)  by  statute  or  (2)  by  the  terms  of  a  contract.  Interest  laws  impose 
no  liability  on  the  Government  unless  they  exi)res8ly  so  provide.  (Lin- 
coln vs.  Claflin,  7  Wall.,  139;  Gordon  vs.  United  States,  Id.,  193; 
United  States  vs.  Sherman,  98  U.  S.,  5G7.) 

There  is,  in  the  matter  of  the  judgment  in  favor  of  the  claimants  in 
the  Court  of  Claims,  no  statute  authorizing  interest,  and  there  is  no 
contract  to  pay  interest;  but  in  the  matter  of  the  judgment  of  the 
circuit  court,  the  United  States,  piu-suant  to  law,  recovered  judgment, 
not  only  for  the  principal  debt,  but  also  for  interest  and  costs. 

The  true  equitable  principle  of  set-off  is  well  stat-ed  by  Ix)rd  Mans- 
field in  Green  vs.  Farmer,  as  reported  in  4  Burrows,  2220:  "The  gen- 
eral question  is,  whether  the  plaintiffs  in  this  action  should  be  obliged 
to  do  justice  to  the  defendants  by  paying  them  what  is  due  to  theui 
before  they  are  entitled  to  demand  the  goods  [or  satisfaction  of  their 
debt]  from  them.  »  »  •  Natural  equity  says  that  cross-demandt^ 
should  compensate  each  other  by  deducting  the  less  sum  from  the 
greater,  and  that  the  difference  is  the  only  sum  which  can  be  due.'^ 
(S.  C,  1  W.  Black.,  652;  see  'Selleck  vs.  French,  1  Conn.,  32;  s.  c,  1 
American  Leading  Cases,  Hare  &  Wallace's  notes,  507  et  seq.) 

Up  to  the  date  of  final  judgment  on  the  writ  of  error  to  the  circuit 
court,  the  United  States  and  the  defendants  each  pursued,  by  separate 
actions  at  law,  the  remedies  for  their  r^pective  claims.  Granting,  for 
sake  of  argument,  that  the  demand  for  the  cotton  seized  could  have 
been  pleaded  in  ott'set  of  the  demand  on  the  collector's  bond,  and,  on 
the  other  hand,  that  the  United  States  might  have  pleaded  the  demand 
on  the  bond  against  the  cotton  claim,  each  of  the  parties  waived  the 
plea  of  set-off.  It  was  not  until  the  end  of  all  litigation  between  tlieui, 
in  respect  of  these  suits,  that  the  set-off  provided  for  by  the  act  of 
March  3,  1875,  could,  without  the  consent  of  the  cotton  claimants,  have 
been  applied  by  the  Government.  Hence,  until  that  time,  each  party 
must  be  regarded  as  suing  in  separate  actions  for  their  respective  claims. 
Holding  in  view  that  no  interest  ran  or  could  be  allowed  against  the 
United  States,  what  is  the  equity  of  the  case  f  The  United  States  owed 
the  estate  of  Elgee  $300,170.83,  without  interest,  and  the  estate  of  Elgee 
owed  theUni ted  States  $30,815.80,  with  interest  thereon  at  six  percentaui 
per  annum  from  October  12, 1845,  (the  date  bf  the  demand  by  suit,)  a^^ 
damages,  together  with  the  costs.  The  law  contemplated  ftill  satis- 
faction of  each  judgment.    The  private  creditors  might  waive  any  part 


Digitized  by  VjOOQIC 


Interest  and  Set-off— Elgee^s  Case.  469 

of  their  demand  or  judgment,  but  the  United  States  does  not  confer 
authority  on  any  of  its  officers  to  waive  any  of  its  judgment  rights. 
Equity  does  not  conflict  with  positive  law.  In  one  case  the  law  allows 
interest;  in  the  other  it  forbids  interest  to  be  allowed  on  the  amount 
withheld,  unless  it  be  adjudged  that  the  moneys  withheld  were  not  due. 
Set-off  is  founded  on  an  equitable  principle.  Tlie  rule  is  that  he  who 
seeks  the  aid  of  equity  must  be  willing  to  do  equity.  Whenever  a  com- 
plainant does  not  comply  with  this  rule  by  averring  in  his  bill  his  readi- 
uess  or  willingness  to  pay  principal  and  interest,  he  can  have  no  stand- 
ing in  a  court  of  equity.  (Stanley  vs.  Gadsby,  10  Pet,  522.)  The  law 
(Rev.  Stats.,  236)  confers  on  the  accounting  officers  of  the  Treasury,  in 
respect  of  all  claims  and  demands  whatever  by  the  United  States  or 
against  them,  the  powers  of  a  court  of  equity  in  the  matter  of  se^off. 
They  are  authorized  to  settle  and  adjust  such  demands,  and  to  certify 
the  balances  for  payment.  (Rev.  Stats.,  269,  273,  277,  317.)  What  in 
equity  the  debtor  of  the  United  States  should  do,  the  law  authorizes 
the  proper  accounting  officers  of  the  Treasury  to  do  for  him.  The  act 
of  March  3,  1875,  conferred  no  new  powers  on  the  Treasury  Depart- 
ment, except,  perhaps,  with  respect  to  sureties  on  official  bonds;  rather, 
it  restrained  their  powers,  and  provided  a  remedy  in  behalf  of  the 
debtor,  compelling  the  institution  of  a  suit  by  the  Government,  if  the 
matter  is  not  already  in  suit,  when  the  justice  of  the  demand  of  the  United 
States  is  denied. 

It  appears  that  the  balance  sued  for  on  the  collector's  bond  was  cer- 
tified August  7,  1845,  (United  States  vs.  Gaussen,  19  Wall.,  201,)  and 
that  interest  was  allowed  only  from  October  12,  1845,  probably  the 
date  of  the  demand  by  stnt  for  its  payment.  Section  3624  of  the 
Re\ised  Statutes  provides  that  *' whenever  any  person  accountable  for 
public  money,  neglects  or  refuses  to  pay  into  the  Treasury  the  sum  or 
balance  reported  to  be  due  to  the  United  States,  upon  the  adjustment 
of  his  account,  the  First  Comptroller  of  the  Treasury  shall  institute 
suit  for  the  recovery  of  the  same,  adding  to  the  sum  stated  to  be  due 
on  such  account,  the  commissions  of  the  delinquent,  which  shall  be 
forfeited  in  every  instance  where  suit  is  commenced  and  judgment 
obtained  thereon,  and  an  interest  of  six  per  centum  per  annum /low 
the  time  of  receiving  the  money  until  it  shall  be  repaid  into  the  Treasury.''^ 
This  provision  is  taken  from  section  1  of  the  act  of  March  3,  1797. 
(1  Stats.,  512.)  In  the  original  law  the  word  "First"  was  omitted, 
because  there  was  no  other  Comptroller,  the  office  of  Second  Comp- 
troller not  having  been  created  until  March  3,  1817.  (3  Stats.,  366, 
sec.  3.)  But,  notwithstanding  the  creation  of  this  office,  section  10  of 
the  latter  act  expressly  says  "  that  it  shall  be  the  duty  of  the  First 
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Comptroller  to  superintend  the  recovery  of  all  debts  to  the  United 
States;  to  direct  suits  and  legal  proceedings,  and  to  take  all  such 
measures  as  may  be  authorized  by  the  laws,  to  enforce  prompt  pay- 
ment of  all  debts  to  the  United  States.''  When  the  office  of  ComniLs- 
sioner  of  Customs  was  created  by  section  12,  act  of  March  3, 1849, 
(9  Stats.,  396,)  the  accounting  powers  of  the  First  Comptroller  '^relatiu^ 
to  the  receipts  from  customs  and  the  accounts  of  collectors  and  other 
officers  of  the  customs,  or  connected  therewith,''  were  devolved  on  the 
Commissioner. 

It  has  not  been  the  practice  to  charge  the  interest  prescribed  in  the 
act  of  1797  (Eev.  Stats.,  3624)  either  in  the  case  of  stating  an  account 
for  suit  against  a  delinquent  officer  for  the  recovery  of  a  balance  due 
the  United  States  or  in  making  a  final  settlement  without  suit  after  a 
neglect  or  refusal  to  pay  such  balance.  It  is  questionable  whether  any 
accounting  officer  other  than  the  First  Comptroller  ha«  power  to  act 
under  the  provision  of  section  3624;  and  this  may  explain  the  omission 
from  the  judgment  in  the  present  case  of  interest  from  the  "time  of  re- 
ceiving the  money."  Under  the  practice  of  the  Treasury  Department, 
instructions  to  institute  the  suit  were,  in  this  case,  given  by  the  Com- 
missioner of  Customs.  The  duty  of  ascertaining  the  amount  of  interest 
due  up  to  the  date  of  settlement  of  the  account  put  in  suit  was  incum- 
bent on  the  accounting  office — First  Comptroller's — and  not  on  the 
court.  The  matter  of  the  omitted  interest  might,  in  strict  right,  be 
regarded  as  an  existing  claim  against  the  representatives  of  thesarety, 
since  no  demand  Wiis  made  in  the  suit  for  interest  accrued  before  the 
filing  of  the  declaration.  But  as  it  would  at  this  late  day  be  difficult, 
perhaps  impossible,  to  ascertain  tlie  time  of  receiving  the  money  rep- 
resented by  the  balance  for  which  judgment  was  rendered,  the  matter 
is  alluded  to  in  order  to  show  that  Congress  expressly  provided  that 
interest  shall  run  on  all  debts  due  the  United  States  on  account  of 
public  money,  and  that  the  neglect  or  refusal  to  pay  the  same  relate.s 
back  from  the  time  of  receiving  the  money,  and  continues  until  it  shall 
be  repaid  into  the  Treasury.  In  this  case  there  never  was  on  the  part 
of  the  debtoi*s  a  repayment  into  the  Treasury.  The  act  of  March  3, 
1875,  expressly  authorized  the  Secretary  of  the  Treasury  to  withhold 
moneys  due  from  the  United  States  to  a  surety  on  an  official  bond,  iu 
order  to  satisfy  therefrom  a  claim  of  the  United  States  not  yet  ad- 
judged as  due  from  the  surety.  The  Secretary  could  not,  perhaps, 
have  done  this  before  that  act  was  passed.  The  law  enabled  him  to 
place  a  lien  on  the  money  pending  the  suit  on  the  bond.  If  the  judg- 
ment rendered  in  such  suit  had  been  for  the  surety,  then  the  lieu 
would  have  been  discharged,  and  the  statute  would  have  given  a  right 
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to  interest  on  the  moneys  withheld.  As  the  judgment  was  for  the 
[Jnited  States,  the  lien  was  not  discharged.  This  judgment  was  ren- 
dered October  28, 1878;  then,  and  not  before,  the  Secretary  of  the 
Treasury  might  have  applied  the  money  held  by  him  to  the  satisfac- 
tion of  that  judgment. 

Although  it  is  not  necessary  now  to  decide  whether  a  debtor  to  the 
United  States  who  fails  to  make  payment  is,  after  demand  made,  liable 
to  pay  interest,  if  payment  be  thereafter  made  without  suit,  the  ques- 
tion, if  it  were  pertinent,  would  be  worthy  of  consideration,  for  there 
are  many  accounts  in  which  debtors  after  long  delay  make  payment 
without  suit 

The  Government  has  paid  the  commissions  of  the  district  attorney 
on  the  judgment  rendered  in  his  favor,  but  this  cannot  affect  any  ques- 
tion in  the  matter  submitted. 

It  is  considered  in  the  present  case  that  the  interest  on  the  judgment 
of  $36,815.86.  in  favor  of  the  United  States  should  be  computed  at  six 
per  centum  from  and  including  October  12,  1845,  when  suit  was  com- 
menced, up  to,  but  excluding,  the  28th  of  October,  1878,  the  date  on 
which  the  judgment  of  the  circuit  court  was  aflftrmed  by  the  Supreme 
Court.  The  accounting  officers  could  have  adjusted  the  accounts  by 
allowing  the  set-off  as  if  made  on  the  latter  date.  Against  the  aggre- 
gate of  principal  and  interest  thus  produced  on  said  judgment  should 
be  set  off  the  moneys  withheld  by  the  Secretary;  which  will  leave  a 
small  balance  due  the  United  States.* 

Treasury  Department, 

First  Comptroller's  Office,  August  19,  1881. 

•  Thas:  JudgmeDt  debt,  principal f36, 815  86 

Interest  at  6  p<^r  cent.,  33  years  and  16  days 72, 998  01 

Total  due  United  States  on  judgment 109, 813  87 

Amount  withheld  by  Secretary  of  Treasury 105, 007  59 

Balance  required  to  satisfy  judgment 4, 806  28 
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IN  THE  MATTER  OF  CONTRACTOR'S  CLAIM  FOR  PAYMENT 
OF  CONTRACT  ASSIGNED  BY  HIM  AND  PERFORMED  BY 
THE  ASSIGNEE.-CONTRACT-ASSIGNMENT  CASE. 


1.  Section  3737  of  the  Revised  Statutes  provides  that  "no  contract  or  order,  or  any 

interest  therein^  shall  be  transferred  by  the  party  to  whom  such  contract  or 
order  is  given  to  any  other  party,  and  any  such  transfer  shall  cause  the  annul- 
ment of  the  contract  or  order  transferred,  so  far  as  the  United  States  are  cou- 
cerned  *  *  *."  The  policy  and  intention  of  this  provision  are  entirely  in 
harmony  with  the  provisions  of  section  3477  of  the  Revised  Statutes,  which 
prohibit  the  transfer  or  assignment  of  claims  against  the  United  States  nnle<vs 
made  after  the  issuing  of  the  warrants  for  the  payment  thereof. 

2.  Section  3737  must  be  held  to  apply  to  all  public  contracts,  unless  subsequent 

legislation  has  modified,  or  made  an  exception  to,  its  provisions.  The  only  act 
which  might  appear  to  have  such  an  effect  is  that  of  May  17,  187t3,  (20  Stats.. 
62.)  Section  2  of  this  act  provides  that  "  hereafter  no  sub-lettiflg  or  tran.sfer  of 
any  mail  contracts  shall  be  permitted  without  the  consent  in  writing  of  the 
Postmaster-General  *  *  *."  This  provision  cannot  be  construed  to  apply 
to  any  other  contracts  than  those  of  the  class  mentioned  in  it. 

3.  The  assignees  of  contracts  with  the  Government  for  the  f  nrnisiiing  of  supplies 

cannot  make  themselves  creditors  of  the  Government.  They  are  not  recognized 
as  having  any  contract  with  it.  The  statutes  i)rescribe  the  mode  by  whieh  j 
contract  for  Army  supplies  may  be  made,  and  the  existence  of  a  contract  in  any 
other  mode  cannot  be  admitted. 

4.  The  accounting  officers  of  the  Treasury  Department  will  not  inquire  iuto  aclaim 

for  a  quantum  meruit  in  favor  of  a  party  who  has  purchased  a  contract  in  violation 
of  the  statute  and  rendered  service  thereunder,  nor  into  a  claim  for  a  qvantvm 
valebat  when  supplies  have  been  furnished  in  such  case. 

5.  The  obligation  of  a  contract  depends  on  the  laws  in  existence  when  it  is  made: 

these  are  necessarily  referred  to  in  all  contracts  and  form  a  part  of  them  a^ 
the  measure  of  the  obligation  to  perform  them  by  one  party,  and  of  the  right 
acquired  by  the  other. 

6.  A  contract  is  not  merely  that  which  the  parties  expre8.sly  stipulate.    It  is  that. 

also,  which  the  existing  laws  of  the  country  where  the  contrai^t  is  made  annex 
as  conditions  to  it  at  the  time  when  it  was  formed.  These  conditions  enter  int*' 
the  contract,  and  form  a  part  of  it  as  completely  as  if  they  had  been  expressly 
stipulated  by  the  parties  themselves. 

7.  It  would  be  repugnant  to  sound  policy  to  permit  an  accessory  to  the  violation  t»f 

a  statute  to  profit  by  his  own  unlawful  act.  The  intention  to  prohibit  transfers 
of  public  contracts  must  be  observed  in  respect  of  all  transactions  or  cbiini> 
arising  from  such  transfers.  To  allow  parties  to  such  transfers  or  transaction^ 
compensation,  whether  under  the  principle  of  quantum  meruit  or  quantum  ralfhtU 
would  be  to  do  violence,  under  the  color  of  law,  to  the  intention  of  the  law- 
makers. 

Charles  H.  Davis,  late  of  Fort  McKavitt,  Texas,  entered  into  a  con- 
tract at  that  place  May  1, 1873,  with  the  Quartertiiaster's  Department 
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to  famish  to  that  Department,  at  said  fort,  875  cords  of  merchantable 
wood,  and  such  additional  quantity  as  might  thereafter  be  required 
under  the  contract. 

May  30,  1873,  Davis  transferred,  by  aii  instrument  under  seal,  to  the 
firm  of  Samuel  Wallick  &  Co.,  "all  of  his  right,  title,  and  interest  in 
and  to"  said  contract.  This  firm  bound  itself  to  said  Davis  (1)  in  the 
sum  of  1 1,200  for  the  faithful  performance  of  the  contract,  (2)  to  pay 
in  hand  to  him  "  the  sum  of  •  •  •  lawful  money  of  the  United 
States,  when  the  aforesaid  contract  shall  have  been  returned  approved 
by  the  proper  authority." 

The  transfer  was  not  assented  to  by  the  Government. 

An  account  between  the  United  States  and  the  said  Charles  H.  Davis, 
Form  No.  9,  (voucher  to  Abstract  A,)  was  certified  by  Gregory  Barrett, 
jr.,  first  lieutenant  and  quartermaster  10th  Infantry,  "A.  A.  Q.  M.,"  by 
which  it  appears  that  $1,737  was  claimed  to  be  due  to  Davis  for  579  cords 
of  wood  delivered  in  February,  1874,  under  said  contract.  Ten  per  cent., 
^173.70,  wa«  withheld,  and  the  balance,  $1,563.^0,  pirn  $138,  withheld 
on  a  previous  voucher,  was,  FebniJiry  23,  1874,  paid  by  Lt.  Col.  S.  B. 
Holabird,  deputy  quartermaster-general,  at  San  Antonio,  Texas,  on  a 
voucher  signed  as  follows:  "Chas.  H.  Davis,  per  Sam.  Wallick  &  Co., 
att'ys  in  fact." 

May  25, 1875,  Treasury  draft  No.  B  7470  was  issued  on  war  warrant 
No.  3706,  dated  May  22,  1870,  to  the  order  of  Charles  H.  Davis,  for 
$173.70,  (the'amount  withheld  as  above,)  and  sent.  May  26, 1875,  to  said 
Col.  Holabird,  at  San  Antonio,  Texas,  for  delivery.  This  officer,  as 
appears  from  a  letter  dated  January  21,  1879,  addressed  to  Charles  & 
George  A.  King,  attorneys,  Washington,  D.  C,  and  signed  "John  B. 
Hawley,  Assistant  Secretary"  [of  the  Treasury],  delivered  the  draft 
to  Samuel  Wallick  &  Co.,  under  the  authority  of  the  said  power  of 
attorney. 

December  4,  1878,  Messrs.  Charles  &  George  A.  King,  attorneys  for 
Davis,  filed  with  the  Secretary  of  the  Treasury  a  i)ower  of  attx)ruey, 
dated,  as  acknowledged,  December  3,  1878,  from  Charles  H.  Davis,  of 
Monongahela  City,  Pennsylvania,  authorizing  them  to  collect  for  him 
from  the  United  States  the  sum  of  $173.70,  the  amount  of  said  draft. 
Davis  makes  the  following  allegations  in  said  power  of  attorney:  (1) 
That  he  is  the  identical  person  named  in  said  draft,  and  (2)  **that  said 
Wallack  [Wallick]  had  no  right  or  interest  in  or  to  said  draft,  nor  to 
the  possession  thereof,  for  which  reason  payment  of  said  draft  was 
stopped"  in  October,  1875,  by  him,  (Davis.)  He  therefore  requests 
that  a  "new  draft  may  issue  to  him  in  lieu  thereof." 


Digitized  by  VjOOQIC 


474  First  Comptroller's  Office^  Treasury  Department, 

The  Treasurer,  in  a  letter  dated  July  17,  1877,  states  that  the  draft 
No.  7470  was  issued  on  war  warrant  No.  3766  and  sent  to  Col.  Hola- 
bird;  that  at  the  request  of  Davis  payment  was  stopped  October  27, 
1875,  and  that,  "the  draft  being  in  existence,  a  duplicate  cannot  be 
issued."    The  draft  is  now  in  the  hands  of  Samuel  Wallick  &  Co. 

Charles  King  and  George  A.  King,  for  the  claimant,  cite  Di  Ce8- 
nola's  case,  2  Lawrence,  Compt.  Dec,  142. 

Samuel  Wallick  &  Co.  are  not  represented  by  counsel. 

Decision  by  William  Lawrbnce,  First  Gojnptrdl4^: 

The  evidence  submitted  tends  to  show  that  Davis  did  not  perform 
any  part  of  the  service  contracted  for,  and  that  Samuel  Wallick  &  Co. 
did,  as  the  assignee  of  the  contract,  furnish  the  wood  charged  for  in 
the  account  referred  to.  Davis  now  asks  for  the  issue  of  a  duplicate 
draft,  in  order  to  collect  the  moneys  withheld  from  Wallick  &  Co.  in 
respect  of  the  wood  supplied  by  them^ 

Section  3737  of  the  Revised  Statutes  (Title  XLIII,  Public  Contracts) 
provides  that  "no  contract  or  order,  or  any  hiterest  therein,  shall  be 
transferred  by  the  party  to  whom  such  contract  or  order  is  given  to 
any  other  party,  and  any  such  transfer  shall  cause  the  annulment  of 
the  contract  or  order  transferred,  so  far  as  the  United  States  are  con- 
cerned *  *  *."  This  is  a  clear  and  positive  provision  against  the 
transfer  or  assignment  of  public  contracts.  Its  policy  and  intention 
are  entirely  in  harmony  \yith  the  provisions  of  section  3477  of  the  Re- 
vised Statutes,  which  prohibit  the  transfer  or  assignment  of  elaiin>; 
against  the  United  States  unless  made  after  the  issuing  of  the  wai- 
rants  for  the  payment  thereof.  Section  3737  must  be  held  to  apply  to  all 
public  contracts,  unless  subsequent  legislation  has  modified,  or  made 
an  exception  to,  its  provisions.  The  only  act  which  might  appear  to 
have  such  an  effect  is  that  of  May  17,  1878,  (20  Stats.,  62.)  Section 
2  of  this  act  provides  that  "hereafter  no  sub-letting  or  transfer  of  any 
mail  contracts  shall  be  permitted  without  the  consent  in  writing  of  the 
Postmaster-General  ♦  •  •."  It  is  unnecessary  to  decide  now 
whether  this  language  should  be  construed  as  authorizing  such  a 
transfer  or  assignment  of  a  public  mail  contract  as  was  clearly  prohib- 
ited by  section  3737,  or  whether  its  intention  is  merely  to  permit  the 
substitution  of  service  by  a  new  contractor  at  the  rate  of  compensation 
agreed  upon  in  the  original  contract,  without  requiring  a  new  adver- 
tisement or  incurring  the  additional  expense  and  delay  of  service  which 
might  be  incident  to  such  advertisement.  Whatever  the  intention  of 
section  2  of  the  act  of  May  17,  1878,  may  be  with  respect  to  public 


Digitized  by  VjOOQIC 


Contractor's  Claim^  dc. — Contract-Assig^nment  Case.  475 

contracts,  it  cannot  be  construed  to  apply  to  any  other  contracts  than 
those  of  the  class  mentioned  in  it. 

It  clearly  appears  that  the  instrument  which  purports  to  have  been 
operative,  not  only  as  a  transfer  of  a  public  contract,  but  also  as  a 
power  of  attorney,  had  not  the  effect  intended  by  the  parties.  Its  only 
legal  effect,  "«o  far  as  the  United  States  are  concernedy^^  was  to  "cause 
the  annulment  of  the  contract."  (Rev.  Stats.,  sec.  3737.)  The  final 
paragraph  of  the  instrument  purports  to  be  a  power  of  attorney  from 
Davis  to  Wallick  &  Co.,  granting  to  them  full  power  and  authority  to 
perform  all  and  every  act  requisite  and  necessary  to  be  done  in  and 
about  the  premises.  This  instrument  is  defective  as  a  deed,  in  that  it 
is  signed  ''  Samuel  Wallick  &  Co."  without  evidence  setting  forth  the 
authority  for  so  doing.  The  power  of  attorney  is  defefctive,  in  that  it 
is  not  in  any  manner  authenticated.  (Rev.  Stats.,  1778,  3477.)  The 
instrument  is  not,  however,  void  as  evidence  of  the  intention  of  Davis 
to  transfer  the  contract.  The  whole  evidence  shows  that  he  did  not 
perform  any  part  of  the  service  contracted  for,  and  that  Samuel  Wal- 
lick &  Co.  did  in  part  perform  it;  so  that  there  was  in  fact  a  transfer  of 
the  contract.  The  stating  of  the  pay  account  in  the  name  of  Davis 
does  not  avoid  the  effect  of  the  provision  of  section  3737  which  an- 
nulled the  transferied  contract  of  May  30, 1873,  eight  months  before 
any  wood  was  furnished  under  the  assignment. 

The  case,  then,  is  simply  this:  Davis  asks  payment  for  a  service 
which  he  did  not  perform,  and  could  not  have  assigned  to  another  per- 
son for  performance.  If  no  part  of  the  services  had  been  paid  for, 
Samuel  Wallick  &  Co.  would  not,  under  the  circumstances  of  the  case, 
have  any  standing  before  the  Department  in  a  demand  for  compensa- 
tion for  the  services  they  performed.  (Rev.  Stats.,  3709,  3714,  3737.) 
The  assignees  of  such  contracts  cannot  make  themselves  creditors  of 
the  Government.  They  are  not  recognized  as  having  any  contnict  with 
it.  The  statutes  prescribe  the  mode  by  which  a  contnwit  for  Army 
supplies  may  be  made,  and  the  existence  of  a  contract  in  any  other 
mode  cannot  be  admitted.  This  effect  of  the  statutes  may  sometimes 
work  a  great  hardship  to  such  assignees;  but  the  remedy  therefor  is 
not  within  the  executive  or  judicial  branches  of  the  Government.  In 
such  case,  as  was  well  said  by  Lord  Campbell,  "it  is  the  duty  of  all 
courts  of  justice  to  take  care,  for  the  general  good  of  the  community, 
that  hard  cases  do  not  make  bad  law."  (Bast  India  Company  vs,  Paul, 
7  Moore,  Privy  Council  Cases,  111.) 

The  laws  from  which  the  Revised  Statutes  were  compiled  may  some- 
times be  referred  to  in  order  to  ascertain  the  true  intent  and  spirit  of 
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the  language  used  in  the  revision.     (United  States  vs.  Hirsch,  100  U. 
S.,  35;  United  States  vs.  Bowen,  100  U.  S.,  513,) 

Section  3737  of  the  Revised  Statutes  was  taken  from  the  act  of  July 
17,  1862,  (12  Stats.,  596,  sec.  14.)  Section  16  of  this  act  subjected  con- 
tractors for  any  description  of  supplies  for  the  Army  or  Navy  to  the 
rules  for  the  government  of  the  armies  and  navies  of  the  United  States, 
and  jurisdiction  was  conferred  on  courts-martial  in  cases  wherein  fraud 
or  neglect  of  duty  was  charged  in  respect  of  contracts  for  such  sup- 
plies. In  the  case  of  Francis  vs.  United  States  (11  Ct.  Cls.,  640)  it 
was  considered  that  this  eujictmeut  was  intended  "  to  secure  to  the 
United  States  the  personal  attention  and  services  of  the  contractor, 
and  to  .render  him  liable  to  punishment  •  •  •  for  any  fraud  or 
wilful  neglect  of  duty;"  that  "no  technical  formal  written  transfer  of 
the  contract"  need  be  proved,  and  that  "it  is  sufficient  to  annul  the 
contract  if  the  facts  disclose  a  substantial  transfer  of  an  interest  therein, 
by  whatever  means  attempted,  or  however  much  disguised."  Before 
the  enactment  of  this  law,  Attorney-General  Stanton  was  of  opinion 
that  contracts  for  Army  supplies  were  not  assignable  in  the  absence  of 
approval  by  the  Secretary  of  War.  (10  Op.  Att.-6en.,  4.  And  see 
McAllister's  case,  ante^  177;  Wheeler  ^«.  United  States,  5  Ct.  Cls., 
504;  Wauless  vs.  United  States,  6  Id.^  123;  Field  vs.  United  States,  16 
JcZ.,  434.)  Section  16  of  the  act  of  July  17, 1862,  has  been  omitted  from 
the  Revised  Statutes,  and  the  jurisdiction  of  courts-martial  in  respect 
of  Army  contractors  no  longer  obtains;  but  the  substantial  part  of  the 
law  remains  in  the  prohibition  against  transfers.  A  further  object  of 
this  prohibition,  say  the  Court  of  Claims  in  the  same  case,  was  "  to 
secure  Government  contracts  to  bondjide  contractors,  who  intended  to 
perform  the  duties,  as  well  as  to  assume  the  liabilities  thereof,  and  to 
prevent  parties  from  acquiring  mere  speculative  interests,  which  are 
demoralizing  and  lead  to  irregularities  and  fraud.''  This  is,  unques- 
tionably, a  sound  exposition  of  the  true  intent  and  spirit  of  the  law. 

Francis  entered  into  a  contract  with  the  chief  quartermaster  of  the 
military  department  of  Dakota  Territory  for  the  sale  and  delivery  of 
1,000  cords  of  wood.  He  then  made  a  power  of  attorney,  "  irrevocable,** 
a,uthorizing  one  Myrick  to  receive  and  sign  all  vouchers  and  draw  the 
money  thereon.  MjTick  performed  all  the  work,  delivered  the  wood, 
received  payments  and  gave  receipts  "as  the  attorney  in  fact"  of  Fran- 
cis. Subsequent  to  the  making  of  the  power  of  attorney,  Francis,  in 
eonsideration  of  money  advanced,  labor  performed,  &c.,  transferred  to 
Myrick  the  claim  for  the  damages  for  which  the  action  was  brought, 
and  authorized  him  to  sue  in  his  (Francis's)  name.    The  Court  of  Claims 
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held  that  the  contract  was  annulled  by  the  statute,  and  that  no  suit 
for  damages  could  be  maintained  by  either  Francis  or  Myrick,  even  if 
there  had  been,  under  the  general  principles  of  the  law  of  contracts,  a 
good  cause  of  action.  The  same  doctrine  is  laid  down  in  McCord's 
case,  (9  Ot  Ols.,  167,)  in  which  it  is  held  that  the  Court  of  Claims  has 
110  jurisdiction  in  the  matter  of  an  assignment  of  a  contract;  and  also 
in  Wheeler's  case,  (5  Ct.  Cls.,  oOD,  i  in  which  it  is  held  that  the  court 
could  not  render  judgment  on  such  a  contract.  In  the  latter  case^ 
however,  the  court  gave  judgment  against  the  United  States  in  the 
following  words : 

"  But  it  appears  that  the  United  States  received  and  used  forty  cords 
of  the  wood  delivered  under  the  agreement,  for  which,  on  grounds  of 
quantuyn  meruit,  the  claimant,  for  the  use  of  Gill,  [the  transferee  of  the 
contract,]  is  entitled  to  recover.  We  find  it  to  he  worth  $14.74  per 
cord,  [contract  price,]  making  $589.60,  for  which  judgment  will  be 
entered." 

This  mode  and  form  of  relief  may  be  proper  for  courts;  but  the  ac- 
counting officers  of  the  Treasury  Department  will  not  inquire  into  a 
claim  for  a  quantum  meruit  in  favor  of  a  party  who  has  purchased  a 
contract  in  violation  of  the  statute  and  rendered  service  thereunder^ 
nor  into  a  claim  for  a  quantum  valebat  when  supplies  have  been  fur- 
nished in  such  case.  If  the  assignee  of  a  public  contract  may  recover 
a  judgment  in  the  Court  of  Claims  on  the  grounds  of  a  quantum  meruit 
or  quantum  valebat,  at  the  contract  price  for  the  service  rendered  or 
supplies  furnished,  it  is  difficult  to  perceive  how  the  statute  prohibit- 
ing the  transfer  can  have  any  force,  since  the  eftect  of  the  prohibition 
would  be  merely  one  of  remedy.  It  is  sufficient  to  say  on  this  point 
that  remedies  and  judicial  proceedings  are  intended  to  give  effect  to 
laws,  and  not  to  defeat  the  purposes  for  which  laws  are  enacted. 

Public  contracts  are  usually  let  to  the  lowest  bidders.  The  price  of 
the  articles  furnished,  or  the  compensation  for  the  service  rendered^ 
pursuant  to  such  contracts,  would,  probably,  as  a  rule,  be  the  quantum 
vakbat  or  quantum  msruit.  If  accounting  officers  were  to  settle  claims 
of  parties  to  void  contracts  or  assignments  according  to  the  reasoning 
of  the  Court  of  Claims,  namely,  that  while  such  parties  cannot  recover 
on  the  express  contracts,  they  can,  nevertheless,  recover  on  implied  con- 
tracts, as  a  ^''quantum  meruiV  or  quantum  valebat,  the  amount  which 
would  have  been  due  if  the  express  contracts  or  the  assignments  had 
not  been  void,  would  not  such  a  settlement  give  effect  to  the  void  con- 
tracts or  void  assignments,  and  defeat,  in  such  cases,  the  whole  policy 
of  the  statute! 

It  is  a  principle  of  law  that  "a  contract  is  not  merely  that  which  the 
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parties  expressly  stipulate.  It  is  that,  also,  which  the  existing  laws  of 
the  coantry  where  the  contract  is  made  annex  as  conditions  to  it  at  the 
time  when  it  was  formed."  (Ogden  vs.  Saiuiders,  12  Wheat.,  231.)  "These 
conditions  enter  into  the  contract,  and  form  a  part  of  it  as  completely 
as  if  they  had  been  expressly  stipulated  by  the  parties  themselveis." 
{Id.]  see  McCracken  vs.  Uayward,  2  How.,  612;  United  States r«.  Haw 
kins,  10  Pet.,  133;  2  Parsons,  Cont.,  6th  ed.,  536,  [683;]  1  Greenl.  Ev., 
7th  ed.,  293,  294.)  It  must  be  held,  by  force  of  this  principle,  that  the 
provision  in  section  3737  of  the  Revised  Statutes  making  void  all 
assignments  of  contracts  was  one  of  the  stipulations  in  Davis's  con- 
tract; and  hence  that  the  assignee  had  notice  that  the  assignment  was 
void.  While  it  is  a  well-settled  principle  of  law  that  if  a  party  to  a 
contract,  who  is  entitled  to  the  benefit  of  a  condition,  u^wn  the  per- 
fonnance  of  which  his  responsibility  is  to  arise,  dispense  with  the  con 
dition,  or  prevent  or  omit  the  performance  of  it,  the  opposite  part}'  is 
excused  from  proving  a  compliance  with  the  condition.  (Williams  r«. 
Bank  of  United  States,  11  Pet.,  102;  Great  Falls  Mfg.  Co.  vs.  United 
States,  16  Ct.  Gls.,  197.)  This  principle  cannot  be  invoked  in  the 
present  case,  because  no  officer  or  other  person  had  autl.ority  to  waive 
the  condition  against  assignment,  or  to  accept  the  service  rendered  by 
the  assignees;  and  it  was  only  as  assignees  that  Samuel  Wallick  &  Co. 
performed  the  service.  No  public  officer  can  bind  the  Government  by 
an  act  beyond,  or  contrary  to,  the  authority  given  him  by  law.  (John 
son  H  al.  vs.  United  States,  5  Mas.  C.  C,  425;  United  States  r«.  City 
Bank,  2  McLean,  130.)  The  Quartermaster's  Department  has  no  au- 
thority to  accept  Army  supplies'furnished  by  the  assignee  of  a  public 
contract,  because  ser\'ice  by  the  assignee  is  prohibited  by  law.  Mr. 
Justice  Story,  delivering  the  opinion  of  the  circuit  court  in  Johnson 
€t  al.  vs.  United  States,  (5  Mas.  C.  C,  441,)  said:  "The  act  of  a  pub- 
lic officer  in  violation  of  the  duties  of  his  office  •  •  •  cannot  be  per 
niitted  to  have  any  legal  effect  by  way  of  defence  to  those  who  have 
participated  in  the  violation,  and  encouraged  and  aided  it  I  bold  it 
most  clear,  that  the  acts  of  a  public  officer  beyond  the  scope  of  his 
powers,  and  in  violation  of  his  public  duties  are,  in  such  cases  at  least, 
utterly  void." 

The  maxims  Ex  maleficio  nan  oritur  contra^ctuSj  and  Ex  pacto  iUicito 
non  oritur  a4)tio,  are  in  conflict  with  any  claim  on  the  part  of  the  con- 
tractor or  his  assignee  to  recover  from  the  United  States  a  quantum 
valebat  for  the  wood  delivered  to  the  quartermaster.  (Dana's  ca«e, 
antey  203;  Subpoena  case,  ante^  293;  Sprott  vs.  United  States  20  Wall, 
459.) 
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There  can  be  no  valid  implied  contract  except  by  the  implied  assent 
of  the  party  liable  to  make  payment  thereunder.  When,  as  in  this 
case,  there  is  no  assent  by  the  United  States,  and  a  claim  grows  out  of 
an  illegal  assignment,  there  would  seem  to  be  no  foundation  for  a  quan- 
tum valehat.  Undoubtedly,  the  United  States  might  be  liable,  without 
previous  contract,  for  wood  received  and  used  by  an  officer  authorized 
to  receive  and  use  it,  when  the  transaction  is  unconnected  with  any 
illegal  contract.  But  when  payment  would,  in  effect,  validate  the 
illegal  contract  and  defeat  the  whole  purpose  of  the  statute,  accounting 
oflScers  cannot  aid  in  defeating  that  purpose. 

Chief-Justice  Marshall,  delivering  the  opinion  of  the  Supreme  Court 
in  the  case  of  Armstrong  vs.  Toler,  (11  Wheat,  278,)  thus  laid  down, 
in  the  language  of  the  circuit  court,  the  rule  respecting  an  illegal  trans- 
action, namely:  "That  where  the  contract  grows  immediately  out  of, 
and  is  connected  with,  an  illegal  or  immoral  act,  a  court  of  justice  will 
not  lend  its  aid  to  enforce  it.  And  if  the  contract  be,  in  fact,  only  con- 
nected with  the  illegal  transaction,  and  growing  immediately  out  of  it, 
though  it  be  in  fact  a  new  contract^  it  is  equally  tainted  by  it."  "  No 
principle  is  better  settled,  than  that  no  action  can  be  maintained  on  a 
contract  the  consideration  of  which  is  either  wicked  in  itself  or  pro- 
hibited by  law."  (Id, J  271.)  The  learned  Chief- Justice,  reviewing,  in 
the  case  referred  to,  the  leading  English  cases  in  respect  to  the  ques- 
tion as  to  "how  far  this  principle  is  to  affect  subsequent  or  collateral 
contracts,  the  direct  and  immediate  consideration  of  which  is  not  im- 
moral or  illegal,"  (Jd.,  272-276,)  says  that  "the  law  was  correctly 
stated  by  the  [circuit]  court."  (W.,  279.)  In  Pock  vs.  Burr,  (10  N.  Y., 
294,)  it  is  said:  "No  recovery  can  be  had  for  value  parted  with  upon 
an  Ulegal  contract."  That  which  is  prohibited  by  statute  is  malum 
prohibitum  and  is  made  malum  in  se.  A  court  will  not  aid  a  party  to 
such  contract.  (McDonald  vs.  Mayor,  68  N.  Y.,  23;  Kennett  vs.  Cham- 
bers, 14  How.,  39;  ^Thomas  vs.  City  of  Richmond,  12  Wall.,  355;  Cope 
vs.  Rowland,  2  Cromp.  Mee.  and  Ros.,  157;  1  Pars.  Cont.,  458;  Chitty, 
Cont.,  11th  Am.  ed.,  1001;  State  vs.  Hastings,  12  Wis.,  596;  Donovan 
vs.  Mayor,  33  N.  Y.,  291;  Peterson  vs.  Mayor,  17  N.  Y.,  449;  Nessmith 
and  Nessmith  vs.  Sheldon  et  al.,  4  McLean,  375.) 

It  would  be  repugnant  to  sound  policy  to  permit  an  accessory  to  the 
violation  of  a  statute  to  profit  by  his  own  unlawful  act.  To  permit 
him  to  80  profit  would  tend  to  encourage  violations  of  law.  The  in- 
tention of  prohibitory  statutes  is  not  to  be  defeated  by  indirect  any 
more  than  by  direct  means.  Animtis  ad  se  omne  jus  ducit.  Animus 
hominis  est  anima  scripta.    So  with  the  act  of  Congress.    The  intention 
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to  prohibit  transfers  of  public  contracts  must  be  observed  in  respect  uf 
all  transactions  or  claims  arising  from  such  transfers.  To  allow  parties 
to  such  transfers  or  transactions  compensation,  whether  under  the 
principle  of  quantum  meruit  or  quantum  valebat,  would  be  to  do  violence, 
under  the  color  of  law,  to  the  intention  of  the  law- makers,  ft  would 
be  to  interpret  the  law  not  ex  viscerihus,  but  to  eviscerate  from  it  all 
the  force  implied  by  the  intention.  Yiperina  est  expositio  quw  corrodit 
viscera  textu^.  It  would  be  to  enable  a  party  who  has  been  an  active 
agent  in  violating  the  statute  to  derive  the  full  benefit  of  an  assigned 
contract  which  for  sufficient  reasons  of  public  policy  is  made  void 
when  assigned.  If  the  doctrine  of  quantum  meruit  or  qu^intum  vakbat 
were  admitted  to  be  applicable  in  such  cases,  it  would  in  eifect  nullify 
the  clearly  expressed  intention  of  Congress  in  respect  of  assignmeuts 
of  public  contracts.  It  might  to  a  large  extent  destroy  all  honej^t 
competition  for  public  contracts.  Fraudulent  bids  might  be  i)ut  in  by 
unprincipled  men  at  a  rate  so  low  as  to  secure  to  them  large  contracts 
without  any  intention  on  their  part  of  ever  fulfilling  or  performing  the 
contracts.  The  contractors  might  then  sell  or  assign  their  contracts  to 
other  persons,  who  could,  "so  far  as  the  United  States  are  concerned/' 
(Rev.  Stats.,  3737,)  repudiate  the  sale  or  assignment  as  being  contrary 
to  law,  and  demand  for  the  service  performed  or  the  goods  deUvemi 
a  quantum  meruit  or  quantum  vaUbat  If  the  assignees  be  paid  smli 
value  as  they  may  prove  by  such  evidence  as  they  may  procure,  they  will 
in  such  case  receive  for  service  rendered  or  goods  supplied,  not  merely 
the  contract  price,  but  sums  largely  in  excess  of  the  original  coutract 
price.  This' would  certainly  defeat  the  whole  public  contract  system. 
If  it  be  said,  in  objection  to  this  view  of  the  case,  that  a  man  is  entitled 
to  the  fruit  of  his  own  labor,  the  answer  is  that  this  principle  can 
apply  only  to  a  case  where  the  labor  has  iSeen  lawfully  applied,  (The 
Society  for  the  Propagation  of  the  Gospel  vs.  Wheeler  et  al,  2  Gull. 
C.  C,  143,)  and  not  in  a  case  where  the  employme/?t  was  forbidden  by 
law  and  public  policy.  But  whether  the  assignees  of  the  contract 
have  any  legal  or  e<iuitable  rights,  in  resi>ect  of  the  draft  in  question^ 
Davis  is  certainly  entitled  to  no  relief,  as  he  performed  no  part  of  the 
contract.  According  to  the  evidence  in  the  case  and  the  decisions 
referred  to,  Samuel  Wallick  &  Co.  were  not  his  agentjj ;  and,  besides 
this,  they  had  no  valid  authority  to  receive  any  money  or  drafts  in  the 
name  of  Davis.  The  quartermaster  delivered  the  draft  without  au 
thority.  He  unlawfully  i)aid  money  on  the  contract,  and  had  no  right 
to  be  credited  in  his  accounts  with  any  such  payment. 
The  outstanding  draft  should  not  be  paid.    It  is  no  longer  negotiable. 
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(Di  Cesnola's  case,  ante,  142 ;  McAllister's  case,  ante^  167.)  It  was  not 
negotiable  at  the  time  payment  was  stopped.  It  was  issued  May  25, 
1875.  The  claim  on  which  it  was  issued  was  adjusted  under  the  juris- 
diction of  the  Third  Auditor  and  Second  Comptroller.  The  money 
appropriated  for  its  payment  has  been  covered  into  the  Treasury,  and 
it  is  not  available,  even  though  the  claim  to  receive  payment  were  a 
valid  one. 
The  Revised  Statutes  provide  : 

Sec.  306.  At  the  termination  of  Ciich  fiscal  year  all  amounts  of  moneys 
that  are  represented  by  certificates,  drafts,  or  checks,  issued  by  the 
Treasurer,  or  by  any  disbursing  officer  of  any  Department  of  the  Gov- 
ernment, upon  the  Treasurer  or  any  assistant  treasurer,  or  designated 
depositary  of  the  CTnited  States,  or  upon  any  national  bank  designated 
as  a  depositary  of  the  United  States,  and  which  shall  be  represented 
on  the  books  of  either  of  such  offices  as  standing  to  the  credit  of  any 
disbursing  officer,  and  which  were  issued  to  facilitate  the  payment  of 
warrants,  or  for  any  other  purpose  in  liquidation  of  a  debt  due  from 
the  United  States,  and  which  have  for  three  years  or  more  remained 
outstanding,  unsatisfied,  and  unpaid,  shall  be  deposited  by  the  Treas- 
urer, to  be  covered  into  the  Treasury  by  warrant,  and  to  be  carried  to 
the  credit  of  the  parties  in  whose  favor  such  certificates,  drafts,  or 
chetjks  were  respectively  issued,  or  to  the  persons  who  are  entitled  to 
receive  pay  therefor,  and  into  an  appropriation  account  to  be  denomi- 
nated "outstanding  liabilities." 

Sec.  307.  The  certificate  of  the  Eegister  of  the  Treasury,  stating 
that  the  amount  of  any  draft  issued  by  the  Treasurer,  to  facilitate  the 
l)ayment  of  a  warrant  directed  to  him  for  payment,  has  remained  out- 
standing and  unpaid  for  three  years  or  more,  and  has  been  deposited 
and  covered  into  the  Treasury  in  the  manner  prescribed  by  the  preced- 
ing section,  shall  be,  when  attached  to  any  such  warrant,  a  sufficient 
voucher  in  satisfaction  of  any  such  warrant  or  part  of  any  warrant, 
the  same  as  if  the  drafts  correctly  indorsed  and  fully  satisfied  were 
attached  to  such  warrant  or  part  of  warrant.  And  all  such  moneys 
mentioned  in  this  and  in  the  i>receding  section  shall  remain  as  a  per- 
manent appropriation  for  the  redemption  and  payment  of  all  such  out- 
standing and  unpaid  certificates,  drafts,  and  checks. 

Sec.  308.  The  payee  or  the  bona-fide  holder  of  any  draft  or  check 
the  amount  of  which  has  been  deposited  and  covered  into  the  Treasury 
pmsaant  to  the  preceding  sections,  shall,  on  presenting  the  same  to  the 
pro|)er  officer  of  the  Treasury,  be  entitled  to  have  it  paid  by  the  settle- 
ment of  an  account  and  the  issuing  of  a  warrant  in  hia  favor,  accord- 
ing to  the  practice  in  other  cases  of  authorized  and  liquidated  claims 
against  the  United  State::;. 

And  see  sections  3645,  5495,  5496. 

If  the  payee  of  this  draft  were  entitled  to  payment  under  these  pro- 
visions, a  new  account  would  be  stated  by  the  First  Auditor,  because 
jurisdiction  in  respect  of  such  an  account  has  not  been  specifically 
assigned  to  any  other  Auditor.  (Sister  Elizabeth's  case,  ante^  120.) 
The  account  provided  for  in  section  308  is,  within  the  meaning  of  sec- 
H.  Ex.  Doc.  219 31 
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tion  277  of  the  Revised  Statutes,  an  account  "  accruing  in  the  Treas- 
ury Departinenf  The  certificate  made  by  the  Register  of  the  Treas- 
ury under  the  provisions  of  section  307  is  sent  to  the  First  Auditor 
as  a  voucher  pertaining  to  the  account  of  the  United  States  Treas- 
urer. A  warrant  for  payment  of  an  account  statexi  under  section  3(KS 
could  not  in  any  event  be  paid  unless  countersigned  by  the  First  Comp- 
troller; and  the  statute  gives  this  officer  jurisdiction  to  determine  in 
respect  of  every  warrant  submitted  for  his  counter-signature  whether 
it  is  ''warranted  by  law."  (Rev.  Stats.,  269;  Bender's  case,  1  Law- 
rence, Compt.  Dec,  317.)  In  the  exercise  of  this  jurisdiction,  the  First 
Comptroller  was  authorized,  when  the  warrant  on  which  the  draft  in 
question  issued  was  submitted  to  him,  to  decide  whether  the  payment 
it  directed  to  be  made  was  "warranted  by  law."  He  may,  therefore, 
when  the  draft  has  not  been  delivered,  and  when  there  is  an  application 
for  payment,  which  would  involve  the  statement  of  an  account  and  the 
issue  of  a  new  warrant,  pass  upon  the  question  as  to  whether  the  claim 
foi*  which  the  original  warrant  was  issued  was  a  valid  one.  (Rev. 
Stats.,  191,  269.) 

If  a  claim  arising  on  a  draft  which  had  actually  been  delivered  to 
the  claimant  or  his  authorized  agent,  and  which  has  remained  "unpaid 
for  three  years,"  should  be  i)resented,  it  might  become  important  to 
decide  as  to  whether  the  question  of  the  original  right  to  payment 
would  be  still  open  for  decision  or  has  been  conclusively  settled.  In 
such  case  it  might  be  urged,  in  respect  of  the  payee,  that  the  qurstiou 
is  subject  to  be  reopened,  because  the  First  Auditor  is  to  "receive 
and  examine"  the  account,  (Rev.  Stats.,  377;)  and  it  is  the  duty  of  the 
First  Comptroller  (1)  "  to  examine  all  accounts  settled  by  the  First  Aud- 
itor except  ♦  ♦  •,"  (Rev.  Stats.,  269;  Watkins  vs.  Unite^l  States, 
9  Wall.,  764;  1  Lawrence,  Compt.  Dec,  Appx.,  540;)  (2)  to  certify  the 
balance  reported,  (Rev.  Stats.,  191;)  and,  finally,  to  decide  whether  a 
warrant  for  its  payment  is  "warranted  by  law."  (Rev.  Stats.,  269;  1 
Lawrence,  Compt.  Dec,  Appx.,  549-559.) 

It  ha^  been  shown  that  the  claimant  in  this  case  was  not,  on  the 
facts  presented,  ever  entitled  to  payment.  The  First  Comptroller  could 
not  now,  on  a  claim  based  on  the  draft,  countersign  a  warrant  in  his 
favor  without  admitting  a  right  to  payment  which  did  not,  on  the  fact^ 
as  they  now  appear,  originally  and  properly  exist. 

This  is  not  a  case  in  which  a  duplicate  draft  can  lawfully  be  issued^ 
Such  duplicate  can  qnly  issue  when  the  original  could  have  been  law- 
fully paid.  (Rev.  Stats.,  306-308.)  If  the  draft  had  been  actually  de- 
livered to  the  claimant,  (as  it  was  not, )  it  woiild  be  a  sufficient  objection 
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to  the  allowance  of  a  claim  based  thereon  that  it  is  not  shown  to  have 
been  indorsed  to  a  bond-fide  holder.  There  may  be  some  presumption, 
from  the  fact  that  it  has  not  been  presented  for  payment,  that  the 
draft  was  not  so  indorsed.  Had  the  draft  been  delivered  to  the  claim- 
ant, it  might,  however,  have  been  indorsed  on  the  day  it  was  received 
to  a  bond-fide  holder,  who,  by  reasoi^  of  its  loss,  or  for  other  cause, 
failed  to  present  it  for  payment,  and  who,  if  living,  might  yet  do  so; 
or,  if  not  living,  it  might  be  presented  by  his  legal  representtitive.  If 
the  claimant  had  a  right  to  payment  of  the  draft,  it  would  be  unsafe  to 
certify  an  account  for  i)ayment  now  witkoflt  evidence  from  the  payee 
that  he  did  not  indorse  the  draft.  If  it  be  assumed  that  he  could  and 
would  prove  that  he  did  not  indorse  it,  or  that  no  agent  for  him  did  so, 
there  would  still  remain  a  sufficient  objection  to  the  issue  of  a  duplicate 
or  to  making  any  payment  to  the  claimant.  The  draft  was  never  de- 
livered to  him  or  to  any  person  who  was  entitled  to  receive  it.  Until 
it  has  been  so  delivered,  both  it  and  the  warrant  on  which  it  was  issued 
are  subject  to  revocation  by  the  First  Comptroller.  (Bender's  case, 
(second,)  1  Lawrence,  Compt  Dec,  405.) 

In  order  to  prevent  payment  hereafter  of  the  sum  which  is  now  stand- 
ing to  the  credit  of  the  claimant  on  the  books  of  the  Register  of  the 
Treasury,  in  pursuance  of  repay  warrant  No.  941,  July  11,  1878,  the 
First  Auditor  may  be  requested  to  state  an  account  in  favor  of  the 
<laimant  payable  from  the  appropriation  for  " outstanding  liabilities," 
the  payment  to  be  made  to  the  Treasurer  of  the  United  States,  for 
deposit  on  account  of  "  bamvcks  and  quarters,  1879,  and  prior  years," 
no  personal  credit  to  be  given.  But  if  this  be  not  done,  the  revoca- 
tion and  cancellation  of  the  countersigning  of  the  original  warrant 
would  be  a  conclusive  bar  against  any  future  demand  of  the  claimant 
in  respect  of  the  matter,  whether  so  entered  on  the  warrant  or  not. 
But  whether,  as  suggested  in  relation  to  the  appropriation,  the  trans- 
fer be  made  or  not,  the  claimant  can  never  lawfully  avail  himself  of 
the  benefit  of  the  amount  now  standing  to  his  credit  on  the  books  of 
the  Register. 

The  claimant  is  entitled  to  no  relief,  and  his  claim  is  disallowed. 

Teea&uby  Department, 

First  Comptroller's  Office,  August  22,  1881. 
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IN  THE  MATTER  OF  THE  RIGHT  TO  SUBPCENA  FOR  THE 
DEFENCE  IN  A  CRIMINAL  SUIT,  AT  THE  EXPENSE  OF 
THE  GOVERNMENT,  WITNESSES  RESIDING  MORE  THAN 
100  MILES  FROM  THE  PLACE  OF  TRL^L.-GUITEAU'S 
CASE. 


1.  The  First  Comptroller  has  no  jurisdiction  to  finally  decide  a  qnestion  in  respect 

of  accounts  until  the  proper  Auditor  has  acted  thereon.  (Rev.  Stats.,  269,277; 
15  Op.  Att.-Gen.,  139.)  But  the  opinion  of  the  First  Comptroller  is  frequently 
and  properly  taken  in  ad^nce  of  payments,  lest,  in  cases  involving  questions 
of  law,  such  payments  raiglft  not  be  finally  allowed. 

2.  Section  12  of  the  act  of  February  22,  1867,  (14  Stats.,  407,  408;  sec.  839  of  the 

Revised  Statutes  of  the  District  of  Columbia,)  which  provides  that  **In  all 
criminal  trials  the  supreme  court,  or  the  judge  trying  the  case,  may  allow  such 
number  of  witnesses  on  behalf  of  the  defendant  as  may  appear  necessary;  the 
fees  thereof,  with  the  costs  of  service,  to  be  paid  in  the  same  manner  as  Gov- 
ernment witnesses  are  paid,"  is  not  repealed  by  the  operation  of  the  last  clanse 
of  section  34  of  the  act  of  February  21,  1871,  (16  Stats.,  426;  Rev.  State. 
Dist.  Col.,  93,)  which  makes  the  act  of  August  8,  1846,  section  11,  apply  in  the 
District  of  Columbia,  if  it  is  not  locally  inapplicable. 

3.  Section  11  of  the  act  of  August  8,  1846,  v9  Stats.,  74;  Rev.  Stats.  U.  S.,  87H,) 

which  provides  that,  in  cases  of  criminal  prosecutions,  witnesses  within  the 
district  in  which  the  court  is  held,  or  within  one  hundred  miles  of  the  place  of 
trial,  may,  on  order  of  the  court,  be  subpujuaed  at  the  expense  of  the  Govern- 
ment in  behalf  of  indigent  defendants,  is  not  locally  inapplicable  in  the  Dis- 
trict of  Columbia;  and  it  is,  therefore,  by  the*operation  of  section  34  of  the 
act  of  February  21,  1H71,  in  force  in  the  District  of  Columbia. 

4.  These  provisions  of  the  acts  of  February  22,  1867,  (Rev.  Stats.  Dist.  Col.,  830.) 

and  August  8,  1846,  (Rev.  Stats.  U.  S.,  878,)  in  respect  of  witnesses  for  the  de- 
fence in  criminal  prosecutions,  are  not  necessarily  inconsistent  with  each  other. 
There  is  a  reason  why  the  two  acts  may  consist  together  and  operate  concnr- 
reutly,  viz:  They  provide  differeut  relief  for  different  contingencies. 
r>.  In  the  case  of  witnesses  within  a  hundred  miles,  the  court  is  not  in  terms  clothed 
with  discretion  as  to  the  number  of  witnesses  for  the  defence  who  are  to  be 
paid.  The  court,  on  showing  made,  may  order  payment  at  the  expense  of  the 
Government  to  witnesses  for  the  defence  who  are  subpojuaed  within  or  beyond 
a  hundred  miles  from  the  place  of  trial.  This  m*y,  perhaps,  be  held  obliga- 
tory ;  if  not,  the  court  may  either  grant  the  order  or  refuse  it. 

6.  The  laws  recjuire  an  examination  in  open  court  of  the  accounts  of  marshals.     But 

section  846  of  the  Revised  Statutes  {U.  S.)  provides  as  to  such  accounts  that 
"they  shall  then  be  subject  to  revision  upon  their  merits  by  said  accounting 
officers  [of  the  Treasury  Department],  as  in  case  of  other  public  accounta: 
Provided^  That  no  accounts  of  fees  or  costs  paid  to  any  witness  or  juror,  upon 
t]xe  order  of  any  judge  or  commissioner,  shall  be  so  re-examined  as  to  charge 
any  marshal  for  an  erroneous  taxation  of  such  fees  or  costs." 

7,  Section  855  provides  that  *'  in  cases  where  the  United  States  are  partiea,  the 

marshal  shall,  on  the  order  of  the  court,  to  be  entered  on  ite  minutes,  pay  to 
the  jurors  and  witnesses  all  fees  to  which  they  appear  by  such  order  to  be  en- 
titled, which  sum  shall  be  allowed  him  at  the  Treasury  in  his  aocounta." 
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^.  These  sections  of  the  Revised  Statutes  of  the  Uulted  States  are  made  applicable 
to  the  conrts  of  the  District  of  Columbia  by  the  act  of  February  21,  1871,  (16 
Stats.,  4'26,  sec.  34,)  now  section  93  of  the  Revised  Statutes  relating  to  the 
District  of  Columbia ;  and  by  section  910  of  the  latter  it  is  the  duty  of  the 
marshal  of  the  District  to  pay  witnesses  pursuant  to  the  order  of  the  court. 

y.  Whenever  a  proper  order  is  made  by  a  court  or  commiHsioner  taxing  the  fees  and 
costs  of  witnesses  in  a  case,  and  such  fees  and  costs  are  paid  by  the  marshal, 
credit  therefor  must  be  allowed  in  the  settlement  of  the  marshal's  accounts. 

10.  The  marshal  for  the  District  of  Columbia  will  be  allowed,  in  the  settlement  of 
his  accounts,  credit  for  vouchers  showing  payment  of  the  fees  and  costs  (as  the 
same  may  be  taxed  by  the  court)  of  witnesses  who  attend,  in  pursuance  of  the 
order  of  the  court,  for  the  defence  in  the  trial  of  Guiteau. 

October  20,  1881,  George  B.  Corkhill,  esq.,  United  States  attorney 
for  the  District  of  Columbia,  addressed  a  letter  to  the  First  Comptroller, 
stating  that  the  counsel  for  Charles  J.  Guiteau,  now  under  indictment 
in  this  District  for  the  murder  of  James  A.  Garfield,  late  President  of 
the  United  States,  had  filed  in  the  supreme  court  of  the  District  an 
application  for  an  order  of  court  for  the  summoning  of  witnesses  for 
the  defence  from  various  parts  of  the  United  States,  without  reference 
to  their  distance  from  Washington  City,  at  the  expense  of  the  United 
States;  suggesting  that  if  the  court  should  make  the  desired  order, 
it  would  involve  a  large  expenditure,  and  the  payments  would  have 
ultimately  to  pass  the  scrutiny  of  the  First  Comptroller;  and  hence 
ri*questing  from  the  Comptroller  "an  expression  of  opinion  upon  the 
question  of  the  liability  of  the  United  States  to  pay  the  expenses  of 
witnesses  for  the  defence  when  residing  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles."  With  the  letter  the  dis- 
trict attorney  enclosed  a  copy  of  the  brief  presented  to  the  court  by 
connsel  for  Guiteau  in  support  of  the  application  referred  to. 

George  Scoville.  attorney  for  Guiteau,  in  the  brief  of  which  Mr.  Cork- 
hill  encloses  a  copy,  claims  as  follows:  That  the  act  of  February  22, 
I'W,  (14  Stats.,  407,  sec.  11  [12],)  is  a  special  law  for  a  specific  purpose, 
and  ia  not  repealed  by  the  general  act  of  February  21, 1871,  (16  Stats., 
^120,  sec.  34,  last  clause,)  as  applied  to  the  act  of  August  8,  1840,  (9 
Stats.,  74,  sec.  11.)  A  special  statute  for  a  specific  purpose  is  not  re- 
pealed by  a  general  act.  (Pearce  vh.  Bank  of  Alabama,  693;  Blain  vs. 
Bailey,  25  Ind.,  165.)  The  intention  of  Congress  is  indicated  unmis- 
takably on  this  subject  subsequent  to  February  21,  1871. 

An  act  was  passed  in  1874,  ai)proved  June  22,  1874,  entitled  "  An 
act  to  revise  and  consolidate  the  statutes  of  the  Unit<3d  States,  general 
<ind  permanent  in  their  niture,  relating  to  the  District  of  Columbia,  in 

POROB  ON  THE   1ST  DAY  OP   DECEMBER,''  A.   D.   1873.      (ReV.   StatS. 

Dist.  Col.,  1,  149.)    Section  839  of  this  act  is  the  one  first  above  given. 
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(sec.  12,  act  Feb.  22,  1867,)  and  is  thereby  declared  by  Congress  to 
have  been  "  general  and  permanent  in  its  nature,^  and  to  have  been  "in 
force  on  the  1st  day  of  December,''  A.  D.  1873.  When  thereafter, 
and  through  what  repealing  power,  did  it  cease  to  be  "in  force?"  Cer 
tainly  not  through  the  act  of  1871,  nor  through  that  of  1846,  nor  through 
both  combined,  for  both  had  been  operative  from  and  after  the  2lst 
day  of  February,  1871,  and  yet  Congress  solemnly  declared  in  1874 
that  the  act  of  1867  was  in  full  force  and  unrepealed  on  the  1st  day  of 
December,  1873.  And  it  was  re-enacted  conjointly  with  the  declara- 
tion of  Congress  that  it  was  in  force  December  1,  1873,  on  the  22d 
day  of  June,  1874,  as  a  law  general  and  permanent  in  its  nature, 
specially  for  the  benefit  of  defendants  in  criminal  prosecutions  in  the 
sujireme  court  of  the  District  of  Columbia. 

Further  evidence  of  the  intention  of  Congress  to  provide  liberally 
for  the  defence  of  accused  persons  is  found  in  the  act  of  March  3, 1865, 
(13  Stats.,  528,)  authorizing  depositions  for  or  on  behalf  of  the  accused, 
when  the  witness  resides  more  than  one  hundred  miles  from  Washing- 
ton City,  in  full  force  when  the  act  of  1867  was  passed,  and  also  incor- 
porated into  the  Revised  Statutes  of  the  District  in  June,  1874,  making 
sections  881  to  893,  inclusive.  With  the  acts  of  1846  and  1865  both  in 
force.  Congress  added  the  act  of  1867.  The  case  of  Page  vs.  Burnstine, 
102  U.  S.,  664,  does  not  sustain  the  position  that  section  839  was  re- 
pealed June  22,  1874,  by  the  re-enactment  on  that  day  of  the  acts  of 
1846  and  1871.  The  question  in  that  case  was  whether  a  proviso  en- 
acted March  3,  1865,  as  an  amendment  to  a  general  law  of  July  2, 1864, 
was  also  applicable  as  an  amendment  to  a  special  law  relating  to  this 
District  of  the  same  general  character  as  the  general  law  of  1864;  and 
the  court  held  it  to  be  so  applicable  by  virtue  of  the  act  of  February 
21,  1871.  This  statement  shows  at  a  glance  the  difference  in  the  two 
cases.  In  the  one  case,  to  give  the  construction  asked  absolutely  re- 
peals a  special  law  by  implication;  in  the  other,  the  decision  of  the 
Supreme  Court  extends  an  amendment  of  one  law  affecting  the  whole 
country  so  as  to  make  it  apply  to  a  like  statute  of  this  District 

George  B.  Corkhill,  United  States  attorney,  in  his  letter  to  the 
Comptroller  says : 

"  My  conviction  is  very  strong  that  no  such  interpretation  as  that 
put  upon  it  by  Mr.  Scoville  can  reasonably  be  given  to  section  839  of 
the  Revised  Statutes  of  the  District,  but  that  here,  as  elsewhere,  the 
defendant  can  only  summon  at  the  expense  of  the  United  States  wit- 
nesses living  in  the  District  or  within  one  hundred  miles  of  the  pliw?e 
of  trial. 

"  No  opinion  has  been  made  upon  the  subject  by  the  presiding  justice 
as  yet." 
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Opinion  by  William  La.wbence,  First  Comptroller: 

It  is  the  duty  of  the  First  Auditor  "  to  receive  and  examine  •  ♦  ♦ 
all  accounts  of  the  judges,  marshals,  clerks,  and  other  oflScers  of  all 
the  courts  of  the  United  States.''  (Rev.  Stats.,  277.)  The  marshal  of 
the  District  of  Columbia  is  the  disbursing  officer  charged  with  the 
duty  of  paying  fees  of  witnesses  in  cases  tried  in  the  courts  of  the 
District.    (Rev.  Stats.  Dist.  Col.,  910;  Rev.  Stats.  U.  S.,  v<^5.) 

The  First  Comptroller  is  required  to  examined  accounts  of  this  class 
settled  by  the  First  Auditor,  including  accounts  of  marshals  as  dis- 
bursing officers.  (R^v.  Stats.,  269.)  The  First  Comptroller  has  no 
jurisdiction  to  finally  decide  a  question  in  respect  of  such  accounts  until 
the  First  Auditor  has  acted  thereon.  (Rev.  Stats.,  269,  277 ;  15  Op. 
Att.-Gen.,  139.)  But  the  opinion  of  the  First  Comptroller  is  frequently 
and  properly  taken  in  advance  of  payments,  lest,  in  cases  involving  ques- 
tions of  law  or  fact,  such  payments  might  not  be  finally  allowed.  The 
First  Comptroller,  however,  would  not,  as  a  general  rule,  express  an 
opinion  in  advance  of  the  proper  action  of  the  Firat  Auditor,  and  prior 
to  the  time  required  for  payment,  and  while  a  question  as  to  the  pro- 
priety of  and  authority  for  incurring  expenses  is  pending  in  the  court. 
The  proper  judge  of  the  supreme  court  of  the  District  has,  however, 
since  the  date  of  the  letter  of  the  attorney  of  the  United  States,  de- 
cided that  the  court  has  authority  to  issue  subpoena  for  the  witnesses, 
in  accordance  with  the  application  made  by  Guiteau's  counsel. 

The  opinion  of  the  court  (Mr.  Justice  Cox,  is  as  follows: 

An  ai>x#lication  is  made  to  the  court  to  pass  an  order  allowing  fees 
to  witnesses  residing  at  a  distance  of  more  than  one  hundred  miles  from 
Washington,  who  are  to  be  summoned  for  the  defence,  together  with 
the  costs  of  service.  It  is  made  under  section  No.  839  of  the  Revised 
Statutes  of  the  District,  which  is  in  these  words,  viz : 

''In  all  criminal  trials  the  supreme  court,  or  the  judge  trying  the 
case,  may  allow  such  number  of  witnesses  on  behalf  of  the  defendant 
as  may  appear  necessary ;  the  fees  thereof,  with  the  costs  of  service,  to 
be  paid  in  the  same  manner  as  Government  witnesses  are  paid." 

This  court,  as  I  learn  from  my  brethren  and  the  older  practitioners 
at  this  bar,  has  repeatedly  exercised  the  power  which  is  now  invoked, 
and  which  seems  to  be  clearly  conveyed  by  the  general  and  compre- 
hensive terms  of  the  statute.  The  doubt  which  I  have  felt  on  the  sub- 
ject grew  out  of  the  ruling  of  the  Supreme  Court  in  the  case  of  Page 
vs.  Burnstine,  12  Otto.  By  an  act  of  1864  (June  22)  parties  to  suits  in 
the  courts  of  this  District  were  rendered  competent  to  testify  upon  the 
trial  of  their  own  cases,  (with  exceptions  not  material  to  this  question.) 
By  an  act  of  1865,  applying  to  the  courts  of  the  United  States  gener- 
ally, and  not  to  the  District,  this  privilege  was  denied  where  one  of  the 
parties  should  be  an  executor  or  administrator  as  to  any  transaction 
i!nth  or  statement  by  the  deceased,  &c.    On  the  21st  of  February,  1871, 
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the  act  was  passed  establishing  a  government  for  the   District  of 
Colnrabia,  containing  this  section,  viz: 

'^The  Constitution  and  all  the  laws  of  the  United  States,  which  are 
not  locally  inapplicable,  shall  have  the  same  force  and  effect  within 
the  said  District  of  Columbia  as  elsewhere  within  the  United  States." 
[Last  clause  of  section  34.1 

In  the  case  of  Page  vs,  Burnstine  the  JSupreme  Court  held  that  the 
effect  of  the  last-mentioned  enactment  was  to  make  the  act  of  1865  be- 
fore mentioned  a  part  of  the  law  of  the  District.  The  doubt  which  this 
case  suggested  to  me  was  whether  this  same  provision  of  1871  did  not 
put  in  force  in  this  District  an  act  of  1846,  applying  to  the  ITnited  States 
courts  outside  of  the  District,  providing  that  '  whenever  any  person  in- 
dicted in  a  court  of  the  United  States  makes  affidavit  setting  forth  that 
there  are  witnesses  whose  evidence  is  material  to  his  defense;  that  he 
cannot  safely  go  to  trial  without  them;  what  he  expects  to  prove  by 
eai'h  of  them;  that  they  are  within  the  district  in  which  the  court  is 
held  or  within  one  hundred  miles  of  the  place  of  trial,  &c.,  •  ♦  • 
in  such  case  the  costs  incurred  by  the  process  and  the  fees  of  wit- 
nesses shall  be  paid  in  the  same  manner  that  similar  costs  and  feet* 
are  paid  in  case  of  witnesses  subpcenaed  in  behalf  of  the  United  States;' 
and  whether  this  law,  conferring  the  power  in  question  only  as  to  wit- 
nesses who  are  within  a  hundred  miles  of  the  place  of  trial,  did  not,  by 
implication,  repeal  the  larger  power  conferred  on  the  courts  of  this 
District.  I  think,  however,  that  I  can  perceive  differences  between  the 
question  determinetl  in  the  case  cited  and  the  present  one.  The  re 
striction  ui)on  the  party's  privilege  of  testifying  created  by  the  act  of 
1865,  when  made  a  part  of  the  law  of  this  District,  being  inconsistent 
with  the  unqualified  privilege  which  before  prevailed,  necessarily 
operated  a  repeal  pro  tanto  of  the  existing  law.  On  the  other  hand, 
there  is  no  necessary  inconsistency  between  the  act  of  1846  in  the  gen 
eral  statutes  and  the  act  of  1867,  passed  for  the  District  of  Columbia, 
i  n  reference  to  defendant's  witnesses.  The  act  of  1846  is  not  a  restrictive, 
but  an  enabling  act,  and  so  is  the  other.  Two  acts  conferring  at  differ 
ent  times  different  degrees  of  authority,  although  the  more  limited  one 
be  later  in  time,  are  not  necessarily  conflicting.  They  are  not  so  in 
terms.  If  they  are,  it  must  be  because  of  implication  from  the  nar- 
rower act  that  the  larger  was  designed  to  be  modified.  This  implica- 
tion is  not  a  necessary  one,  and  whether  it  is  a  ]>roper  one  in  a  particular 
case  must  depend  upon  its  circumstances.  If  the  act  of  1846  had  been 
enacted  anew,  singly  and  especially  for  the  District,  inasmuch  as  the 
court  of  the  District  already  ])ossessexi  a  larger  power,  it  would  be  a 
natural  suggestion  that  such  an  act  would  be  unnecessary,  unless  it  was 
intended,  by  implication,  to  cui-tail  the  i)owers  already  conferred.  But 
when  it  is  borne  in  niind  that  the  act  of  1871  was  a  sweeping  clause, 
embracing  all  possible  subjects,  and  there  is  no  reason  to  suppose  that 
any  special  attention  was  given  to  this  particular  subject,  there  is  not 
the  same  reason  for  holding  that  the  one  act  was  intended  to  repeal  the 
other,  or  that  the  existing  powers  of  this  court  were  intended  to  be 
curtailed.  And  there  is  a  reason  why  the  two  acts  may  consist  together 
and  operate  concurrently,  viz.,  that  they  provide  different  relief  for  dif- 
ferent contingencies.  In  the  case  of  witnesses  within  a  hundred  miles, 
the  court  is  not  in  terms  clothed  with  discretion  as  to  the  number  of 
witnesses  for  the  defence  who  are  to  be  paid.  The  court,  on  the  show- 
ing made,  may  order  payment  for  the  witnesses.  This  may,  perhaps, 
be  lield  obligatory;  or,  if  not,  the  court  has  simply  to  order  or  refuse. 
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But  under  the  general  power,  conferred  without  limit  as  to  distance  by 
the  act  of  1807,  the  court  is  to  fix  the  number  of  witnesses  to  be  allowed 
for  the  defence  and  paid  by  the  United  States.  I  do  not  think,  there- 
fore, that  the  two  acts  are  inconsistent,  if  both  are  considered  in  force 
here.  But  jt  may  be  doubted  whether  the  act  of  1846  is  to  be  con- 
sidered as  locally  applicable  here.  The  term  district,  within  which  the 
witnesses  must  be,  means  undoubtedly  the  judicial  district  of  the  Fed- 
eral judiciary  system,  whereas  the  District  of  Columbia  is  not  a  judicial 
district  of  that  system.  It  is  unnecessary,  however,  to  discuss  the  sub- 
ject more  at  length.  I  will  consider  at  chambers  what  and  how  many 
witnesses  ought  to  be  allowed  for  the  defence  at  the  expense  of  the 
Government. 

Pursuant  to  this  opinion  the  following  order  was  made  by  the  court : 

"On  application  of  the  defendant  in  this  case,  and  cause  being  shown 
to  the  satisfaction  of  the  court,  it  is  hereby  ordered  that  twenty  wit- 
nesses be  subpoenaed  in  behalf  of  the  defendant  to  attend  on  the  trial 
of  this  case,  and  to  be  designated  by  counsel  for  the  defendant,  the 
fees  and  costs  of  service  to  be  paid  as  like  fees  and  services  are  paid 
on  behalf  of  the  Government  according  to  the  statute  in  such  case 
made  and  provided.  This  order  is  made  without  prejudice  to  the  right 
of  the  defendant  to  ask  for  a  further  order  for  an  additional  number  of 
witnesses,  should  it  be  necessary  to  do  so  in  the  opinion  of  his  counsel." 

The  laws  require  an  examination  in  open  court  of  the  accounts  of 
marshals.  (Rev.  Stats.  U.  S.,  824,  829,  846;  1  Sup.  to  Rev.  Stats.  U. 
S.,  ch.  95,  pp.  145, 147;  18  Stats.,  333, 452;  15  Op.  Att.-Gen.,  108;  16  Op., 
165.  See  Hayburn's  case,  2  Dall.,  410-414.)  But  section  846  of  the  Re- 
vised Statutes  (U.  S.)  provides  as  to  such  accounts  that "  they  shall  then 
be  subiect  to  revision  upon  their  merits  by  said  accounting  officers  [of 
the  Treasury  Department],  as  in  case  of  other  public  accounts:  Pro- 
vided j  That  no  accounts  of  fees  or  costs  paid  to  any  witness  or  juror, 
u|>on  the  order  of  any  judge  or  commissioner,  shall  be  so  re-examined 
as  to  charge  any  marshal  for  an  erroneous  taxation  of  such  fees  or 
costs.^ 

Section  855  provides  that  "in  cases  where  the  United  States  are  par- 
ties, the  marshal  shall,  on  the  order  of  the  court,  to  be  entered  on  it^ 
miuates,  pay  to  the  jurors  and  witnesses  all  fees  to  which  they  appear 
by  such  order  to  be  entitled,  which  sum  shall  be  allowed  him  at  the 
Treasury  in  his  accounts." 

These  sections  are  made  applicable  to  the  courts  of  the  District  of 
Colambia  by  the  act  of  February  21, 1871,  (16  Stats.,  426,  sec.  34,)  now 
section  93  of  the  Revised  Statutes  relating  to  the  District  of  Columbia; 
and  by  section  910  of  said  revision  it  is  the  duty  of  the  marshal  of  the 
District  to  pay  witnesses  pursuant  to  the  order  of  the  court.  The 
result  is,  that  whenever  a  proper  order  is  made  by  the  court  taxing 
the  fees  and  costs  of  witnesses  in  a  case,  and  such  fees  and  costs  are 
paid  by  the  marshal,  credit  therefor  must  be  allowed  in  the  settlement 
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of  the  marshal's  accounts.  Such  fees  or  costs  when  not  paid  by  the 
marshal  could  be  paid  otherwise.  (Senate-Disbursemedt  case,  anUy 
404.)  But  in  such  case  the  whole  question  of  the  legal  right  to  the 
payment  would  be  open  for  the  decision  of  the  accountingjafficers. 

The  supreme  court  of  the  District  of  Columbia  has  decided,  in  a 
clear  and  able  opinion  fully  sustained  by.  law,  that  it  is  proper  to  make 
an  order  for  the  summoning  of  the  witnesses  in  accordance  with  the 
application  made  by  Guiteau's  counsel. 

The  marshal  for  the  District  of  Columbia  will  be  allowed,  in  the  set- 
tlement of  his  accounts,  credit  for  vouchers  showing  payment  of  the 
fees  and  cost^s  (as  the  same  may  be  taxed  by  the  court)  of  witnesses 
who  attend,  in  pursuance  of  the  order  of  the  court,  for  the  defence  in 
the  trial  of  Guiteau. 

Treasury  Department, 

First  Comptroller's  Office^  October  20,  1881. 


IN  THE  MATTER  OF  REFUNDING  COST  OF  PROPRIETARY 
STAMPS  UNNECESSARILY  USED,  AND  OF  THE  BEARING 
OF  THE  TWO  YEARS'  LIMITATION  ON  SUCH  REFUNDS.- 
WORRALL'S  CASE. 


1.  The  conflicting  opinions  of  the  Attorneys-Generftl  rendered  January  7,  1875,  (14 
Op.,  51  :^,)  and  January  16, 1878,  (15  Op.,  426,)  examined,  and  the  l»tt«r  concurred 
in. 

*2.  Officers  on  whom  statutes  expresslj^  confer  a  defined  and  exclusive  jurisdiction 
are  not  bound  to  accept  the  opinion  of  the  Attorney-General  in  respect  of  mat- 
ters within  such  jurisdiction. 

3.  The  words  "  Intornal-revenue  adhesive  stamjis"  are,  by  popular  usage  and  by  the 

definitions  of  lexicographers  and  political  economists,  regarded  as  synonymous 
with  the  words  "internal  taxes.^* 

4.  The  popular  and  general  legal  meaning  of  a  word  or  phrase  used  in  a  statute  may 

in  construction  be  restrained,  qualified,  enlarged,  or  limited,  if  it  be  apparent 
from  other  terms  in  the  statute  that  the  legislature  so  intended. 

5.  The  Revised  Statutes  uiake  two  distinct  and  separate  provisions  for  a  refund  of 

internal -re  venue  taxes  improperly  paid  or  exacted:  one  in  sections  3220  and  3228, 
for  a  refund  of  monei/-toxe«  improperly  collected ;  and  one  tn  section  3426,  for 
stamps  improperly  required  to  be  affixed.  Section  3228  imposes  a  limitation  of 
two  years  on  money-tax  refunds,  but  its  limitation  does  not  apply  to  stamp- 
tax  refunds.  ^ 

6.  If  internal- re  venue  officers  require  proprietary  internal-revenue  stamps  to  be 

** erroneously  or  illegally"  used  by  manufacturers  or  dealers,  a  right  to  a  refund 
therefor  exists  under  section  3426. 

7.  The  act  of  March  1, 1879,  (20  Stats.,  349,)  prescribe*  a  limitation  in  respect  of  the 

time  for  presenting  such  claim  for  a  refund. 
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y.  The  distinction  between  ** stamps"  and  "money-taxes"  stated.  The  former  are 
not  money-taxes,  although  the  revenue  laws  require  them  to  he  sold  and  the 
money  collected  from  their  sale  to  be  paid  into  the  Treasury 

9.  The  approval  by  the  Commissioner  of  Internal  Revenue  of  a  claim  for  a  refund  of 
stamps  unnecessarily  used,  or  his  approval  of  a  claim  for  a  refund  of  money 
paid  as  internal  taxes,  is  not  conclusive  on  the  First  Comptroller.  The  latter 
must  decide  whether  the  claim  is  just  and  valid. 

March  22,  1864,  L.  H.  Spear  secured  letters-patent  for  "  Spear's  fruit- 
I)reserviiig  solution."  In  June,  1864,  the  claimant,  L.  P.  Worrall,  com- 
menced purchasing  in  bulk  from  Spear  this  "fruit-pteserving  solution,'* 
paying  therefor  by  the  gallon.  Worrall  prepared  the  same  for  sale  by 
putting  the  solution  in  small  bottles  to  be  sold  at  retail  at  $1  per  bottle. 
He  also  purchased  and  affixed  to  each  bottle  the  4cent  internal- 
revenue  stamp  prescribed  in  Schedule  C,  section  110,  of  the  aut  of 
July  1,  1862,  (12  Stats.,  484,)  and  Schedule  C,  section  170,  of  the  act  of 
June  30,  1864.  (13  Stats.,  301.  See  sec.  173,  p.  303.)  During  part 
of  the  years  1874  and  1875,  Mr.  Worrall  himself  manufactuied  the 
solution  under  the  superintendence  of  Spear,  the  patentee.  In  1868^ 
Spear  secured  letters-patent  for  the  "American  fruit-preserving  pow- 
der." This  preparation  was  thereafter  purchased  in  bulk  from  Spear 
by  the  claimant,  Worrall,  and  i)ut  up  in  small  stamped  packages  for 
sale  at  retail.  Mr.  Worrall  continued  in  the  busintss  of  dealing  in  the 
said  preparations;  and,  untiLSeptember  20, 1877,  he  affixed,  under  the 
ruling  of  the  Commissioner  of  Internal  Revenue  and  by  direction  of  the 
collector  of  his  district,  to  each  bottle  or  package  thereof  the  internal- 
revenue  stamp  mentioned  in  the  schedules  referred  to,  on  which  datcv 
he  was  advised  by  the  Commissioner  of  Internal  Revenue  that  the  said 
articles  were  not  subject  to  stamp  tax.  From  May,  1866,  to  September 
20, 1877,  Worrall  affixed  the  stamps  under  protest,  the  affixing  having 
been  required  by  the  collector. 

Worrall  considers  that  the  words  "or  other  medicinal  preparations,"^ 
in  the  first  clause  of  Schedule  C,  following  section  170  of  the  act  of 
June  30,  1864,  (Rev.  Stats.,  3437,  Schedule  A,)  exempted  this  class  of 
I>reparations  from  stamp-tax  on  and  after  August  1,  1864,  (act  June 
30,1864,  sec.  151;  13  Stats.,  291,)  and  that  the  stamps  used  on  said 
preparations  after  July  31,  1864,  were  not  required  by  law;  and  he 
therefore  makes  claim,  under  section  3426  of  the  Revised  Statutes,  for 
a  refund  of  the  money  paid  for  the  stamps  affixed  by  him  after  th(v 
latter  date. 

June  22,  1880,  the  Commissioner  of  Internal  Revenue  certified  in 
respect  of  this  claim  as  follows : 

"That  Lewis  P.  Worrall,  of  New  York  City,  has  submitted  to  this 
office  satisfactory  evidence  that  internal-revenue  proprietary  stamps 
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t>f  the  face  value  of  six  thousand  five  hundred  sixty-one  and  ^^  dol- 
lars ($6,561.92)  have  been  unnecessarily  used,  and  that  a  claim  for 
refunding  the  value  of  the  stamps  above  mentioned  was  received  at 
this  office  December  5,  1877.  I  further  certify  that  I  have  made  an 
a.llowance  to  the  said  Lewis  P.  Worrall  of  five  thousand  eight  hundred 
forty-three  and  -jVo  dollars,  ($5,843.50,)  being  the  value  of  said  stamps 
after  deducting  therefrom  five  per  centum,  and  three  hundred  ninety 
and  f\f^o  dollars  ($390.32)  ad  valorem  tax  due  the  United  States,  aod 
that  he  is  entitled  to  have  said  amount  refunded  to  him  as  provided  in 
section  3426,  Revised  Statutes  of  the  United  States,  as  amended  by 
section  17  of  the  act  of  March  1,  1879."    (20  Stats.,  349.) 

Only  $184.48  worth  of  said  stamps  were  used  after  December  4,  1875. 

The  Fifth  Auditor  stated  an  account  for  payment  of  the  claim,  aud, 
per  Report  No.  27747,  referred  it  to  the  First  Comptroller,  who  has  now 
to  decide  whether  the  claim  should  be  reported  to  Congress  for  an 
appropriation  under  the  act  of  June  14,  1878.     (20  Stats.,  130.) 


Decision  by  William  Lawrence,  First  Comptroller: 

Section  4  of  the  act  of  June  14, 1878,  makes  it  the  duty  of  the  several 
accounting  officers  of  the  Treasury  to  continue  to  receive,  examine, 
and  consider  the  justice  and  validity  of  all  claims  under  appropriations 
the  balances  of  which  have  been  exhausted  or  carried  to  the  surplns 
fund  under  the  provisions  of  section  5  of  the  act  of  June  20, 1874,  (18 
Stats.,  110,)  that  may  be  brought  before*  them  within  a  period  of  five 
years,  and  of  the  Secretary  of  the  Treasury  to  report,  at  the  com- 
mencement of  each  session  of  Congress,  to  the  Speaker  of  the  Honse 
of  Eepresentatives,  the  amount  found  due  to  each  claimant. 

The  appn)priation  out  of  which  this  claim,  if  valid,  would  have  been 
payable  has  been  either  exhausted  or  the  unexi>ended  balance  ttereof 
has  been  covered  into  the  Treasury  and  is  not  now  available.  If  the  First 
Comptroller  had,  while  the  appropriation  was  available,  jurisdiction 
*'  to  receive^  examine^  and  consider  the  justice  and  validity"  of  this  claim. 
he  may  now,  under  the  provisions  of  the  act  of  1878  above  referred  to, 
continue  to  exercise  that  jurisdiction.  If  he  had  not  such  jurisdiction, 
it  is  obvious  that  this  claim  is  not  one  within  the  purview  of  that  act, 
and  that  the  amount  which  may  be  due  the  claimant  cannot  be  reported 
to  the  Speaker  of  the  House  of  Representatives  for  an  appropriation. 
It  has  been  shown  in  1  Lawrence,  Compt.  Dec.,  Appendix,  pp.  52iW19. 
that  the  First  Comptroller  is  clothed  with  this  jurisdiction,  and  he  will 
now  exercise  it  in  respect  of  the  present  claim. 

It  has  already  been  decided  that  the  Commissioner's  approval  is  not 
conclusive.  (Savings-Bank  case,  1  Lawrence.  Compt.  Dec.,  19^;  Ben- 
der's case.  Id.,  339.) 
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It  was  at  one  time  uiaiiitaiued  by  Attorneys-General  that  the  Presi- 
dent could  control  the  settlement  of  accounts.  (Taney,  September  10^ 
1831,2  Op.,  463;  Cushing,  January  G,  1857,  8  Op.,  293.) 

This  wa«  denied.  (Wirt,  March  7,  1823,  1  Op.,  596,  January  13,. 
1824,  1  Op.,  636,  February  19, 1825,  1  Op.,  705,  706;  Taney,  December 
14,  1831,  2  Op.,  480;  Gilpin,  March  16,  1840F,  3  Op.,  500;  Crittenden, 
November  13, 1852, 5  Op.,  630;  Bates,  March  8, 1864, 11  Op.,  14,  October 
8,  1864,  11  Op.,  U)8.) 

It  was  then  held  that  heads  of  Departments  could  control  accounting 
officers.  .  Berrien,  December  4, 1829,  2  Op.,  302;  Butler,  May  17,  1834^ 
2  Op.,  652;  Johnson,  April  19,  1849,  5  Op.,  87;  Crittenden,  November 
13,  1852,  5  Op.,  630;  Cushing,  June  25,  1856,  7  Op.,  724,  January  (J, 
ia57,  8  Op.,  293;  Bates,  April  25,  1862,  10  Op.,  231,  January  13,  1863, 
10  Op.,  435,  March  8,  1864,  11  Op.,  14,  October  8,  1864,  11  Op.,  108; 
Speed,  December  23, 1864, 11  Op.,  129;  Stan  berry,  September  15, 1866, 
12  Op.,  43.) 

This  was  denied.  (Wirt,  October  20, 1823,  1  Op.,  624,  July  27, 1824, 
1  Op.,  678;  Taney,  April  5,  1832,  2  Op.,  507,  December  18,  1832,  2 
Op.,  544;  Crittenden,  September  12,  1850,  not  printed.) 

Finally,  the  question  was  settled  by  the  act  of  March  30,  1868,  now 
section  191  of  the  ReWsed  Statutes.  (Hoar,  March  25,  1869,  13  Op., 
5,  February  19,  1870,  13  Op.,  218;  Williams,  July  22, 1872,  14  Op.,  65, 
August  19,  1872,  14  Op.,  101 ;  Taft,  August  2,  1876,  15  Op.,  139,  Feb- 
ruary 7,  1877,  15  Op.,  192;  Devens,  May  5,  1877,  15  Op.,  626,  May  21,. 
1880,  16  Op.,  494.) 

Before  passing  on  the  question  whether  the  claim  should  be  reported 
to  Congress  for  an  appropriation,  it  will  be  necessary  to  ascertain 
whether  the  claim  is  a  just  and  valid  one,  and,  if  it  is,  the  amount 
due  to  the  claimant. 

It  is  apparent,  from  the  provisions  of  the  statutes  cited  in  the  state- 
ment of  the  case,  that  the  claimant  used  the  "proprietary  stamps" 
involved  in  his  claim  when  the  law  did  not  require  them  to  be  useil. 
This  fact  establishes  the  justice  of  the  claim,  and  also  its  validity  as  a 
claim  before  the  Comptroller,  unless  executive  action  thereon  is  barred 
wholly  or  in  part  by  the  statute  of  limitation.  In  elfect,  therefore,  the 
sole  question  for  decision  is:  Was  this  claim  presented  to  the  Commis- 
sioner of  Internal  Revenue  "within  two  years  next  after  the  cause  of 
action  accrued"!  The  answer  to  this  question  depends  upon  the  con- 
struction to  be  given  to  the  following  provisions  of  the  Revised  Statutes : 

"  Sec.  3220.  The  Commissioner  of  Internal  Revenue,  subject  to  regu- 
lations* prescribed  by  the  Secretary  of  the  Treasury,  is  authorized,  on 
appeal  to  him  made,  to  remit,  refund,  and  pay  back  all  taxes  errone> 

*See  pages  502-3,  post 
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oasly  or  illegally  assessed  or  collected,  all  penalties  collected  without 
authority,  and  all  taxes  that  appear  to  be  unjustly  assessed  or  excessive 
in  amount,  or  in  any  manner  wrongfully  collected;  also  to  repay  to 
any  collector  or  deputy  collector  the  full  amount  of  such  sums  of  money 
as  may  be  recovered  against  him  in  any  court,  for  any  internal  taxes 
collected  by  him,  with  the  cost  and  expenses  of  suit;  also  all  damages 
and  costs  recovered  against  any  assessor,  assistant  assessor,  collector, 
deputy  collector,  or  inspector,  in  any  suit  brought  against  him  by  reason 
of  anything  done  in  the  due  i)erformance  of  his  official  duty  •  ♦  •." 
(Act  June  30,  1864,  sec.  44,  13  Stats.,  239;  Act  July  13,  1866,  sec.  9, 
14  Stats.,  Ill;  Act  December  24,  1872,  sec.  1,  17  Stats.,  401.) 

"Sec.  3228.  All  claims  for  the  refunding  of  any  internal  tax  alleged 
to  have  been  [1]  erroneously  or  illegally  assessed  or  collected,  or  [2] 
of  any  penalty  alleged  to  have  been  collected  without  authority,  or 
[3]  of  any  sum  alleged  to  have  been  excessive  or  [4]  in  any  manner 
wrongfully  collected,  must  be  i>resented  to  the  Commissioner  of  Inter- 
nal Kevenue  within  two  years,  next  after  the  cause  of  action  accrued: 
Provided^  That  claims  which  accrued  prior  to  June  six,  eighteen  hun- 
dred and  seventy-two,  may  be  presented  to  the  Commissioner  at  any 
time  within  one  year  from  said  date.  But  nothing  in  this  section  shall 
be  construed  to  revive  any  right  of  action  which  was  already  barred  by 
any  statute  on  that  date."    (Act  June  6,  1872,  sec.  44,  17  Stats.,  257^ 

"Sec.  3426.  The  Commissioner  of  Internal  Revenue  may,  from  time 
to  time,  make  regulations,  upon  proper  evidence  of  the  facts,  for  the 
allowance  of  such  of  the  stamps  issued  under  the  provisions  of  this 
chapter,  or  any  internal  revenue  a<;t,  as  may  have  been  [1]  spoiled, 
(2]  destroyed,  or  [3]  rendered  useless  or  unfit  for  the  purpose  intended, 
or  [4J  for  which  the  owner  may  have  no  use,  or  [5]  which  through  mis- 
take may  have  been  improperly  or  unnecessarily  used,  or  [6]  where 
the  rates  or  duties  represented  thereby  have  been  paid  in  enxjr,  or 
remitted ;  and  such  allowance  shall  be  made  either  by  giving  other 
stamps  in  lieu  of  the  stamps  so  allowed  for,  or  by  repaying  the  amount 
or  value,  after  deducting  therefrom,  in  case  of  repayment,  the  sum  of 
five  per  centum  to  the  owner  thereof  ♦  *  •."  (Act  June  30, 1864, 
sec.  161,  13  Stats.,  294;  amended  by  Act  July  12,  1876,  19  Stats.,  88; 
amended  by  ActMarch  1, 1879,  sec.  17, 20Stats.,349.  See  Richardson's 
Supplement  to  Revised  Statutes,  [132,]  227,  228,446,  447.) 

The  act  of  March  1,  1879,  section  17,  amending  section  3426  of  the 

Revised  Statutes,  provides  among  other  things  as  follows: 

"That  claims  for  allowance  on  account  of  stamps  arising  under  sec- 
tion thirty-four  hundred  and  twenty-six  of  the  Revised  Statutes  as 
restricted  by  *an  act  relative  to  the  redemption  of  unused  stamps,' 
approved  July  twelfth  eighteen  hundred  and  seventy-six,  may  be 
allowed,  if  presented  within  three  years  after  the  purchase  of  said 
stamps  from  the  government,  or  a  government  agent  for  the  sale  of 
stamps,  and  not  otherwise :  Provided^  That  no  existing  claim  for  the 
redemption  of  or  allowance  for  any  internal -revenue  stamps  other  than 
the  two-cent  documentary  stamps  shall  be  allowed,  unless  presented 
within  one  year  from  the  date  of  the  passage  of  this  act :  Provided 
further^  That  from  and  after  June  thirtieth,  eighteen  hundred  and  sev- 
enty-nine, no  allowance  shall  be  made,  in  any  manner,  for  documentary 
stamps  other  than  those  of  the  denomination  of  two  cents.''  (20  Stats., 
349.) 
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Other  changes  have  been  made  in  the  statutes,  but  in  no  way  ad- 
versely affecting  the  claim  now  made. 

The  Attorney-General,  in  an  opinion  dated  January  7, 1875,  (14  Op., 
513,)  held  that  claims  for  an  allowance  for  stamps  under  section  3426 
of  the  Revised  Statutes  are  barred  by  section  3228,  when  not  pre- 
sented within  the  time  prescribed  by  the  latter  section.  He  says: 
**  There  can  be  no  rational  doubt  that  stamps  or  stamp  duties  are  inter- 
nal taxes.  They  are,  therefore,  within  the  meaning  of  section  3228, 
Revised  Statutes  •  ♦  ♦."  This  opinion,  it  will  be  observed,  ante- 
dates the  legislative  construction  apparently  given  by  the  act  of  March 
1,  1879,  and  which,  possibly,  may  have  resulted  from  the  opinion  of 
the  Attorney  General  of  January  16,  1878,  (15  Op.,  426,)  in  which  it 
was  held,  as  set  forth  in  the  syllabus,  that  "  the  limitation  in  section 
3228,  Re\ised  Statutes,  relative  to  claims  for  the  refunding  of  internal- 
revenue  taxes  has  no  application  to  claims  for  allowances  for  stamps 
under  section  3426,  Revised  Statutes."  The  Attorney-Geueral  says  in 
this  opinion  that  he  is  "  unable  to  adopt  the  view  on  the  same  subject  '^ 
taken  in  14  Opinions,  513,  and  that  he  arrives  at  "just  the  opposite  of 
that  view." 

On  the  question  now  involved,  it  is  manifest  that,  since  these  opinions 
differ  entirely,  both  cannot  be  correct.  The  opinions  of  the  Attorneys- 
General  are  always  entitled  to  the  highest  respect;  but  so  far  as  the 
accounting  officers  of  the  Treasury  Department  are  concerned,  when 
they  are  exercising  a  jurisdiction  which  is  intrusted  by  statute  exclu- 
sively to  them,  and  which,  for  most  purposes,  gives  to  their  judgment 
a  conclusive  and  authoritative  character,  as  in  the  case  of  the  claim 
now  under  consideration,  no  opinion  by  an  Attorney-General  can  be  au- 
thoritative, and  no  one  opinion  can  be  considered  as  overruling  another* 
In  matters  within  their  jurisdiction,  the  accounting  officers  must  at  last 
judge  for  themselves,  and  act  on  their  own  judgment.  The  final  ex- 
pression of  their  views  on  claims  and  accounts  which  are  to  be  settled 
and  adjusted  in  the  Department  of  the  Treasury  (Rev.  Stats.,  236) 
and  their  action  thereon  constitute  not  an  opinion  merely,  but  a  decision. 
They  cannot  abdicate  their  powers  or  disregard  their  duties,  or  delegate 
to  others  the  right  to  judge,  act,  or  think  for  them ;  hence,  no  opinion 
of  any  other  officer  can  be  prescribed  by  any  executive  or  judicial 
authority  for  the  guidance  or  control  of  accounting  officers,  in  matters 
within  their  jurisdiction.  (Nichols  vs.  United  States,  7  Wall.,  122.)  In 
all  matters,  however,  over  which  any  other  officer  has  an  exclusive 
jurisdiction  or  full  discretionary  authority,  the  opinion  of  such  officer 
in  respect  of  such  matters  may  be  adopted  and  promulgated  by  the 
head  of  the  proper  Department,  under  his  general  power  to  make 
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regulations.  Where  an  officer  exercises  the  fanctions  and  perforins 
the  duties  of  an  office  in  respect  of  a  matter  intrusted  to  his  judgoient, 
discretion,  and  direction,  his  opinion  and  decision  may  be  conclusive 
on  the  accounting  officers. 

In  respect  of  the  question  now  to  be  considered,  the  sections  of  the 
Kevised  Statutes  are  given  above  in  numerical  order,  and  not  in  the 
order  of  the  dates  of  the  acts  from  which  they  are  taken.  Until  the 
passage  of  the  act  of  June  6,  1872,  (now  section  3228  of  the  Revised 
Statutes,)  there  was  no  limitation  of  time  prescribed  by  law  in  respect 
of  refunding  internal-revenue  taxes.  At  that  date  refunds  of  such  tiixes 
were  authorized  by  two  statutes — the  acts  of  June  30, 1864,  (Rev-.  StiUs., 
3426,)  and  July  13, 1866,  (Rev.  Stats.,  3220.)  The  internal-revenue  act 
of  June  30, 1864,  provided  for  refunds  in  two  separate  sections,  namely, 
in  section  44,  substantially  as  in  section  3228  of  the  Revised  Statutes; 
and  in  section  161,  substantially  as  in  section  3426  of  the  Revised 
Statutes.  (13  Stats.,  239,  294.)  The  two  classes  of  refunds  were  thus 
authorized  and  provided  for  by  separate  sections  of  the  same  Jict. 
It  is  pertinent,  therefore,  to  inquire  whether  the  subsequent  limitatiou 
in  respect  of  refunding  taxes  which  was  made  by  the  act  of  June  6, 
1872,  sec.  44,  (17  Stats.,  257,)  was  intended  to  apply  to  both  classes 
of  refunds. 

The  first  internal-revenue  act  of  the  recent  war-series  is  that  of  July 
1,  1862,  (12  Stats.,  432.)  The  title  of  this  iict  describes  it  as  "  Au  act 
to  provide  internal  revenue  •  ♦  *."  The  first  section  creates  the 
office  of  Commissioner  of  Internal  Revenue,  "for  the  purpose  of 
sujierintending  the  collection  of  [1]  internal  duties,  [2]  stamp  duties, 
[3]  licenses,  or  |4)  taxes  imposed  by  this  act,  or  which  may  be  hereafter 
imposed  •  •  •."  Section  2  authorizes  the  President  to  prescribe* 
collection  districts,  ''  for  the  purpose  of  assessing,  levying,  and  collect- 
ing [therein]  the  duties  or  taxes   hereinafter  prescribed  by  this  act 

•  •  •."  The  act  of  June  30,  1864,  (13  Stats.,  223,)  uses,  in 
respe(;t  of  internal  taxes,  substantially  the  words  of  the  first  seotiuu 
of  the  act  of  1862. 

There  are  at  legist  three  sources  from  which  to  ascertain  the  meaning: 
of  the  words  "internal  tax"  as  employed  in  the  act  of  June  6,  lS7i\ 
(Rev.  Stats.,  3228,)  to  wit:  (1)  The  several  statutes  on  the  subject;  (-) 
popular  usage— the  oral  meaning,  as  well  as  that  given  in  standard 
works  on  political  economy;  and  (3)  the  definitions  of  legal  and  other 
lexicographers.  These  all  lead  to  the  conclusion  that  the  moneys 
derived  from  the  kind  of  stamps  now  under  consideration  are  "intenia! 
taxes."  The  words  "internal  taxes,"  in  their  most  comprehensive 
sense,  include  taxes  collected  in  all  forms  under  the  statutes  which  are 
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knowu  as  "  internal-revenue  laws,''  as  distinguished  from  customs-duties 
and  the  public  revenue  derived  from  other  sources,  such  as,  e.  </.,  postal 
revenue  and  receipts  of  sales  of  the  public  lands.  (Cooley  on  Taxation, 
1,  22,  23,  309,  320;  Burroughs  on  Taxation,  596,  628,  638.) 

There  are  considerations  which  favor  the  theory  that  the  limitation 
of  two  years  prescribed  in  section  3228  of  the  Revised  Statutes  in 
respect  of  "  any  internal  tax"  applies  as  well  to  refunds  for  the  "  stamps" 
mentioneil  in  section  3426  as  to  refunds  under  section  3220;  and  there 
are,  on  the  other  hand,  considerations  against  that  theory  which  have 
been  forcibly  presented  by  the  Attorney-General  in  the  opinion  of  Jan- 
uary 16,  1878.     (15  Op.,  426.) 

Among  the  considerations  in  favor  of  applying  the  limitation  to 
stamp-refunds  are  these: 

1.  The  language  of  the  statute  of  limitation  is  general  in  its  terms. 
Congress,  in  imposing  a  limitation  of  two  years,  employed  the  words 
"all  taxes  *  *  *  in  any  manner  wrongfully  collected."  Regarding 
the  word  '•  taxes'-  as  a  generic  term,  it  must  be  construed  as  including 
all  kinds  of  internal  taxes,  and  therefore  as  including  stamp-taxes. 
The  words  'Mn  any  manner  wrongfully  collected"  are  also  very  gen- 
eral; they  are  sufficiently  broad  to  include — employing  the  words  of 
section  3426,  the  same  used  in  the  Commissioner's  allowance  of  the 
claim — stamps  "  unnecessarily  used." 

This  construction  is  sustained  by  the  maxims  Oeneralla  verba  sunt 
generaliter  intelligendaj  and  Qeneralis  regula,  generaliter  est  intelligenda. 
The  opinion  of  the  Attorney-General  of  January  7, 1875,  wiis  bjised,  no 
doubt,  upon  the  applicability  of  these  maxims  of  construction  to  the 
question  before  him. 

2.  Statutes  of  limitation  are  statutes  of  repose,  and,  if  not  to  be  lib- 
erally construed,  they  are,  by  modern  usage  at  least,  to  be  looked  upon 
with  favor. 

3.  The  reason  for  the  enactment  of  the  limitation  applies  to  claims 
arising  under  section  3426,  as  well  as  to  claims  arising  under  section 
3220.  Hence,  as  the  limiting  words  of  section  3228  can  be  fairly  con- 
sidered as  applying  to  both  sections,  they  should  be  so  construed,  in 
order  to  meet  the  reasonably  presumed  intention  of  Congress.  It  is  a 
principle  of  indirect  taxation  that  the  tax  falls  iipon  the  consumer; 
hence,  in  all  probability,  the  people  who  i)urchased  the  articles  on 
which  the  stamps  were  affixed  by  the  claimant  paid  in  effect  the  stamp 
taxes  in  question.  In  such  case  a  refund  to  the  claimant  would  be 
practically  a  gratuity,  and  the  claim  would  not  present  strong  merit  or 
equity.    While  considerations  of  this  character  cannot  be  allowed  to 

H.  Ex.  Doc.  219 32 
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repeal,  by  means  of  construction,  a  law  which  clearly  authorizes  a  refund 
to  the  dealer  in  the  articles  erroneously  stamped,  they  are,  neverthelevss. 
sufficiently  strong  to  justify  the  officers  of  the  Government  in  holdiiij: 
claimants  to  a  strict  compliance  with  the  provisions  of  the  law  in  respe<'t 
of  refunding  such  indirect  taxes  as  are  levied  under  the  internal-revenue 
system. 

Some  of  the  reasons  which  seem  to  be  suggested  in  the  opinion  of 
the  Attorney -General,  or  which  otherwise  present  themselves,  as  show 
ing  that  the  two  years'  Umitatiou  of  section  3228  applies  only  to  claims 
made  under  section  3220,  may  be  stated  : 

Although  the  expression  '^all  taxes  ♦  *  *  in  any  manner 
wrongfully  collected"  is  so  general  in  terms  that,  for  many  pur 
poses,  it  would  cover  "stamps"  '^unnecessarily  used,"  yet  there  is  a 
rule  of  interpretation  and  of  construction  that  general  words  or  ex 
pressions  in  a  statute  may  be  restrained  or  limited  In  their  application 
by  recitals,  by  the  subject-matter,  by  the  position  of  the  persons  to 
whom  they  relate,  by  subsequent  words,  by  the  o  jject  for  which  they 
are  used,  and  other  like  evidences  of  the  purpose  of  the  legislature. 
Verba  generalia  restringuntur  ad  hahiUtatem  rei  vel  persome,  (Broom. 
Leg.  Max.,  (346.) 

There  are  several  evideuces  of  the  purpose  of  Congress  to  apply 
the  two-years'  limitation  only  to  claims  made  under  under  section  322(>. 

(1.)  In  the  opiuion  of  January  IG,  1878,  (15  Op.,  429,)  the  Attorney 
General  says: 

"As  the  claims  mentioned  in  section  3228  agree  in  description  with 
those  mentioned  in  section  3220,  and  are  wholly  contained  in  the  latter 
section,  and  as  it  is  manifest  that  these  claims  are  all  essentially  dif 
ferent  from  those  mentioned  in  section  3426,  I  deduce  therefrom  this 
conclusion:  that  the  limitation  in  section  3228  is  inttnided  to  apply  t4> 
the  claims  described  in  section  3220,  and  not  to  the  claims  describecl  in 
section  3462." 

The  coincidence  in  language  between  sections  3220  and  3228  is  cer 
tainly  a  strong  indication  that  Congress,  in  enacting  the  limitation  of 
the  latter,  had  in  view  only  claims  under  the  former,  and  hence  iutende<i 
to  limit  the  ordinary  meaning  of  the  general  words  "any  internal  tax.** 

(2.)  The  legislative  construction  of  section  3426,  made  by  the  act  ol 
March  1,  1879,  (20  Stats.,  349,)  supplements  the  somewhat  limited  but 
similar  construction  referred  to  in  15  Opinions,  429,  made  by  the  at't  ot 
July  12,  1876,  (19  Stats.,  88.)  These  considerations,  though  not  con 
elusive,  are  entitled  to  some  weight.  The  statutes  of  1876  and  IS'A^ 
are  not,  in  terms  or  by  inference,  amendatory  of  section  3228,  bat  an* 
expressly  applicable  to  and  amendatory  of  section  3426;  and  the> 
«eem  to  have  been  enacted  because  Congress  understood  the  prior  law 
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as  not  making  any  limitation  in  respect  of  the  stamp-refunds.  It  treats 
them  as  a  class  distinct  from  those  covered  by  sections  3220  and  3228. 
(3i)  Congress  has  recognized  and  provided  by  ^'permanent  annual 
appropriations,"  indefinite  in  amounts,  for  refunds  of  money  in  respect 
of  taxes  erroneously  paid,  as  constituting  two  distinct  classes,  narael; 
(a)  where  no  stamps  are  required  to  be  used;  (6)  where  stamps  are 
required  to  be  used.  The  appropriation  provision  in  respect  of  internal 
taxes  illegally  collected  was  taken  from  the  act  of  June  30,  1864,  sec. 
44,  (13  Stats.,  239,)  while  that  in  respect  of  stamp-refunding  was  taken 
from  section  161  of  that  act  as  amended  by  the  act  of  June  6,  1872, 
sec.  41,  (17  Stats.,  257.)  Both  provisions  were  construed  as  carrying 
with  them  appropriatioos  for  payments  of  the  amounts  to  be  refunded, 
and  hence  the  provisious  in  section  3689  of  the  Revised  Statutes,  as 
follow : 

(a.)  ''Refunding  taxes  illegally  collected,  (internal  revenue:)  To 
refund  and  pay  back  duties  erroneously  or  illegally  assessed  or  collected 
under  the  internal-revenue  laws. 

(h.)  ''Redemption  of  stamps,  (internal  revenue:)  Of  such  sum  of 
money  as  may  be  necessary^  to  repay  the  amount  or  value  paid  for 
internal-revenue  stamps  which  may  have  been  spoiled,  destroyed,  or 
rendered  useless  or  unfit  for  the  purpose  intended,  or  which  through 
mistake  may  have  been  improperly  or  unnecessarily  used.'' 

The  coincidence  in  language  between  sections  3220,  3228,  and  in  the 
clause  above,  from  section  3689,  as  to  "  refunding  taxes  illegally  col- 
lected," shows  that  their  provisious  all  belong  to  one  class,  while  the 
coincidence  in  language  between  section  3426  and  that  part  of  section 
3689  relating  to  "redemption  of  stamps"  shows  that  their  provisions 
belong  to  another  and  distinct  class  of  liabilities. 

(4.)  This  view  has,  in  practice,  been  adopted  by  the  First  C'omptrollers 
since  January  16,  1878,  and  their  decisions  in  similar  cases  are  con- 
clusive as  to  such  cases,  and  should  be  followed  as  authoritative  now, 
unless  there  be  cogent  and  satisfactory  reasons  to  the  contrary.  The 
rulings  of  the  First  Comptroller  as  to  matters  within  his  jurisdiction 
have  generally  more  than  persuasive  weight. 

Upon  the  reasons  suggested  in  favor  of  the  respective  opposing 
opinions  of  the  Attorneys-General  on  the  question  whether  section 
3228  should  be  construed  as  in  pari  materid  with  section  3220  only, 
and  in  view  of  the  usage  heretofore  prevailing,  which  gave  it  that 
limitation,  it  should  now  be  held  in  respect  of  claims  under  section 
3426  that  the  two-years'  limitation  of  section  3228  does  not  apply  to 
them.  It  is  only  in  view  of  this  usage  that  the  conclusion  is  reached, 
for  it  might  well  be  insisted  on  that  the  "  stamps"  in  question  are,  for 
the  purposes  now  being  considered,  to  be  regarded  (1)  as  "  any  [an] 


Digitized  by  VjOOQIC 

J 


600  First  Comptroller's  Office,  Treasury  Department. 

internal  tax,"  and  (2)  as  a  tax  which  was,  therefore,  in  fact  "  erron- 
eously or  illegally  assessed  or  collected  " — a  tax  which  was  "  in  any  [aj 
manner  wrongfully  collected;''  and  hence  it  would  follow  that  the 
claimant  could  not,  by  the  mere  verbiage  employed  in  making  the  claim, 
escape  the  two-years'  limitation  imposed  by  section  3228  on  claims  made 
under  section  3426.  He  could  not  by  employing  the  mere  words  of 
section  3426,  and  calling  the  claim  one  for  ''  stamps"  "  unnecessarily 
used,"  make  it,  without  encountering  the  conditions  of  sections  3220 
and  3228,  a  claim  for  anything  else  than  "  ta,xes  erroneously  or  illegally 
assessed  or  collected." 

The  questiofi  is  not  as  to  what  the  transaction  is  called,  but  as  to 
what  it  is  in  fact  and  legal  effect.  (Great  Falls  case,  16  Ct.  Cls.,  160.) 
That  the  stamps  were  *' unnecessarily  used"  within  the  meaning  of 
these  words  in  section  3426  is  certain.  Internal-revenue  stamps  are 
"unnecessarily  used"  when  the  statute  does  not  require  them  to  be 
used.  When  such  stamps  are  not  necessarily  used  they  are  unnec- 
essarily used.  A  legal  necessity  is  not  shown  in  this  case  by  the  fact 
that  the  collector,  under  the  ruling  of  the  Commissioner  of  Internal 
Ee venue,  required  the  stamps  to  be  used  by  the  claimant,  and  that  he 
used  them  in  order  to  escape  a  prosecution. 

The  question  in  respect  of  the  statute  of  limitation  is  narrowed  down 
to  this:  Are  the  stamps  ''any  internal  tax"  within  the  meaning  of  sec- 
tions 3220  and  3228  f    It  must  be  held  that  they  are  not. 

1.  The  words  employed  in  these  sections  indicate  that  they  relate 
only  to  money  assessments.  This  meaning  is  shown  by  the  expressions 
'^  taxes  erroneously  or  illegally  assessed,"  "  taxes  *  *  •  unjustly  as- 
sessed," "taxes  collected,"  and  others  tending  to  the  same  result.  An 
examination  of  theoriginal  internal-revenueactof  July  1, 1862,  (12  Stats., 
432,)  and  the  act,  mainly  supplemental,  of  June  30,  1864,  (13  Stat^.^ 
223,)  will  show  that  money-taxes  were  "assessed"  on  lists  of  property 
in  the  hands  of  assessors.  Thus,  in  section  13  of  the  act  of  1862,  it  is 
said  that  the  asse^ssor  "  shall  proceed  in  making  the  assessment  of  the  tax 
upon  the  list  [of  property  subject  to  tax]  so  by  him  received."  So  in- 
come taxes  were  assessed.  (Sec.  92.)  These  taxes  might  be  " collected " 
by  distraint.  (Sec.  19.)  The  same  act  required  packages,  &c.,  of 
medicinal  preparations,  and  certain  instruments  of  writing,  to  be  "  duly 
stamped"  with  "an  adhesive  stamp"  for  "denoting  the  duty  hereby 
imposed."  The  latter  taxes  are  also  called  "  stamp  duties."  (Sees.  95, 
106, 114.)  The  affixing  of  the  stamps  was  enforced  by  penal  prosecutions 
in  court,  and  by  judicial  forfeiture  of  certain  articles  subject  to  duty. 
(Sees.  95,  114.)    Stamp  duties  were  neither  "assessed"  nor  "collected'' 
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within  the  meaning  of  these  words  as  found  in  the  statutes.  Stamps 
were  sold  by  officers  to  purchasers  for  use.  Many  other  illustrations 
uiight  be  cited  to  show  the  distinction  between  what  the  act  itself  de- 
scribes as  [1]  "internal  duties,  [2]  stamp  duties,  [3]  licenses,  or  [4] 
taxes,  imposed  by  this  act."  (Sec.  1,  act  June  30,  1864;  13  Stats.,  223.) 
Here,  then,  are  two  general  classes  of  taxes:  (1)  money  taxes  "  assessed," 
and  (2)  stamp  duties  not  "assessed"  or  "collected." 

2.  This  distinction  between  (1)  money  taxes  "assessed"  or  otherwise 
required  to  be  paid  and  (2)  stamp  duties  was  observed  in  the  mode  of 
refunding  when  either  were  improperly  exacted.  As  to  money  taxes, 
it  is  provided  by  section  44  of  the  act  of  June  30, 1864,  (13  Stats.,  239:) 

"That  the  commissioner  of  internal  revenue,  subject  to  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  ♦  ♦  ♦  ig  •  ♦  ♦ 
authorized  *  ♦  ♦  to  remit,  refund,  and  pay  back  all  duties  errone- 
ously or  illegally  assessed  or  collected,  and  all  duties  that  shall  appear 
to  be  unjustly  assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected,  *  ♦  *;  and  all  sums  of  money  which  the 
commissioner  is  authorized  to  pay  by  virtue  of  this  section  shall  be 
paid  by  drafts  drawn  on  collectors  of  internal  revenue." 

This  mode  of  refunding  was  repealed  by  the  eflfect  of  the  act  of  March 
3, 1865,  (13  Stats.,  483,  sec.  3.)  The  Commissioner  can  no  longer  remit, 
refund,  and  pay  back  taxes.  This  is  now  done  by  the  accounting 
officers,  under  section  236  of  the  Revised  Statutes,  on  accounts  stated; 
but  this  change  of  mode  does  not  change  the  fact  of  the  distinction 
referred  to.  As  to  stamp  duties,  it  was  provided  by  section  161  of  the 
act  of  June  30, 1864,  (13  Stats.,  294,)  that  "the  commissioner  of  internal 
revenue  may,  from  time  to  time,  make  regulations  ♦  *  ♦  for  the 
allowance  of  •  *  •  stamps  *  *  *  unnecessarily  used  •  ♦  ♦ ; 
and  such  allowance  shall  be  made  either  by  giving  other  stamps  ♦  •  * 
or  by  repaying  the  amount,  ♦  •  ♦  deducting  ♦  ♦  *  five  per 
centum."  Such  refunds  for  stamps  dittered  from  refunds  of  money 
taxe^in  these  particulars :  (1.)  As  to  money,  regulations  were  to  be 
prescribed  by  the  Secretary;  as  to  stamps,  by  the  Commissioner.  (2.)  As 
to  money,  the  Commissioner  paid  by  draft;  as  to  stami)S,  payment 
was  made  in  kind  or  in  money,  with  no  authority  to  draw  any  draft, 
and  hence  only  after  passing  through  the  hands  of  the  accounting 
officers.  (3.)  As  to  money,  full  payment  was  made;  as  to  stamps,  a 
deduction  of  live  per  cept.  was  made  when  paid  in  money. 

3.  If  it  be  said  that  sections  3220  and  3228  apply  to  "  taxes  •  ♦  ♦ 
in  any  manner  wrongfully  collected,"  and  that  these  words  are  suffi- 
ciently general  to  include  stamps,  there  are  sufficient  answers  to  this. 

a.  It  has  been  shown  that  general  words  may  by  construction  be 
found  to  have  been  used  in  a  limited  sense. 


Digitized  by  VjOOQIC 


502  First  Comptroller's  Office,  Treasury  Department. 

b.  These  particular  words  are  found  in  connection  with  otliers  clearly 
applying  to  money-taxes,  and,  upon  the  maxim  Nosdtur  a  sodiSj  they 
are  to  be  constiTied  as  applying  to  the  same  kind  of  taxes.  This  view 
is  strengthened  by  the  fact  that  section  3426  does  clearly  apply  only  to 
stamps,  while  sections  3220  and  3228  do  certainly  apply  to  money  taxes. 
And,  in  view  of  these  distinct  provisions,  it  is  not  at  all  probable  that 
C'ongress,  while  making  separate  and  specific  provisions  as  to  each 
cLass,  failed  to  make  all  the  provision  intended  for  it,  or  designed  to 
intermingle  the  classes  and  remedies;  audit  is  especially  improbable 
that  Congress  effected  such  intermingling  by  ambiguous  or  doubtful 
words. 

It  is,  therefore,  decided  as  to  the  stamps  now  in  question  that  tbe 
"internal  tax"  mentioned  in  section  3228  is  a  tax  payable  in  money, 
and  does  not  include  stamp  duties  or  stamp  taxes.  It  follows  that  a 
claim  for  a  refund  of  proprietary  stamps  "unnecessarily  used"  is  not 
barred  by  the  two-years'  limitation  of  section  3228.  The  purpose  of 
Congress  seems  to  have  been  to  provide  for  this  as  a  case  in  which  a 
party  ha«  used  stamps  when  he  should  not  have  incurred  the  exi)ense 
thereof.  It  is  not  intended  to  decide  any  question  as  to  any  other 
class  of  stamps. 

fii  order  to  avoid  mivsapprehension,  one  further  explanation  may  l)e 
proper.  Section  3426  does  not  in  exact  terms  declare  that  there  shall 
be  a  refund  for  st<amps  which  may  be  "erroneously  or  illegally"  re 
quired  by  revenue  officers  to  be  Jiflfixed.  A  claim  for  such  refund,  how- 
ever, is  sufficiently  included  by  the  expression  in  this  section :  "where 
the  rates  or  duties  represented  thereby  fi.  e.,  by  stamps]  have  been  paid 
in  error."  The  provision  is  remedial,  and  to  be  construed  with  reason- 
able liberality. 

This  decision  is  not,  in  any  sense,  placed  on  the  ground  that  tbe 
approval  of  the  claim  by  the  Commissioner  of  Internal  Revenue  is  con- 
clusive on  the  First  Comptroller. 

The  claim  in  this  case  will  be  certified  for  report  to  the  Speaker  of 
the  House  of  Elepresentatives,  under  the  act  of  June  14, 1878,  (20  Stats., 
130.) 

Treasury  Department, 

First  Comptroller's  Office,  November  11,  1881. 


The  "regulations"  made  by  the  Secretary  of  the  Treasury  (ante,  493,)  in  respeot  to 

the  refunding  of  internal  taxe-s  are  as  follow  : 

By  the  4  4th  section  of  the  act  of  Congress  to  provi4e  internal  revenue,  Ac,  ap- 
proved June  30,  1864,  a  duty  is  devolved  upon  the  Secretary  of  the  Treasury  to  pr»*- 
sorilie  certain  regulations,  whereby  the  Commissioner  of  Internal  Revenue  i* 
authorized,  on  appeal  to  him,  to  remit,  refund,  and  pay  back  all  duties  erroneonsly 
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or  illefrally  assessed  or  collected,  and  all  duties  that  shall  appear  to  be  unjustly 
a.v«'8ae<l,  or  excessive  in  amount,  or  in  any  manner  wronjjfully  collected.  The  Com- 
uiiswioner  of  Internal  Revenue  will  therefore  consider  the  following  as  the  regulations 
established  for  conducting  this  branch  of  the  public  buBiness: 

1st.  As  evidence  in  support  of  the  claimant's  appeal,  there  must  be  required  the 
Hs.Hes.sor's  statement  of  the  tax  assessed,  and  the  nature  of  the  tax,  with  the  date  of 
the  assessor's  list  of  taxes  on  which  the  tax  appears,  and  whether  it  is  on  an  annual, 
monthly,  or  special  list  of  taxes.  The  collector  must  be  recjuired  to  state  the  amount 
of  the  assessed  tax  committod  to  him  to  collect,  and  the  amount  he  actually  collected. 

2d.  In  the  examination  of  the  merits  of  the  appeal,  the  Commissioner  of  Internal 
Revenue  must  require  evidence  of  the  cliaracter  of  the  tax— that  is,  whether  it  was- 
aH.<4essed  on  income,  manufactures,  &.C.— that  the  nature  of  the  tax  may  accurately 
appear ;  and  the  ground  should  be  stated  upon  which  the  tax  is  paid  back,  whether 
l)ecause  it  was  erroneously  or  illegally  assessed,  or  otherwise,  carefully  distinguish- 
in?  between  the  remission  of  a  tax  or  Ihe  refunding  of  a  tax. 

iSd.  When  the  appeal  has  been  fully  hoard  and  examined,  the  Commissioner  of 
Internal  Revenue  must  put  into  the  case  a  certificate  of  his  decision  or  judgment^ 
with  the  amount,  in  writing,  which  should  be  paid  back. 

4th.  A  proper  book  or  docket  must  be  carefully  kept  in  the  office  of  the  Com  mis- 
HHmer  of  Internal  Revenue,  in  which  should  be  entered,  under  its  proper  date,  the 
name  of  the  claimant,  with  the  amount  of  the  tax  which  is  the  subject  of  appeaK 
and  the  final  decision  of  the  said  Commissioner. 

5th.  When,  from  time  to  time,  and  as  the  Commissioner  of  Internal  Revenue,  in 
the  coarse  of  his  public  duties,  shall  complete  his  examination  and  give  his  judg- 
ment on  these  appeal  cases,  he  will  transmit  a  weekly  list  of  them  to  the  First  Comptroller 
of  the  Treasury y  together  with  all  the  vouchers^  upon  which^  as  evidence,  he  rests  his  decision, 
as  a  matter  of  account,  giving  upon  the  list  the  proper  date,  the  name  of  the  claim- 
ant, and  the  amount  found  due  each  claimant. 

6th.  The  Comptroller  of  the  Treasury^  upon  receinng  these  lists  and  vouchers  from  the 
Conmissioner  of  Internal  Revenue,  will  cause  an  account  to  he  stated,  and  the  amount  to  be 
refuHded  certified  to  the  Register  of  the  Treasury,  who  will  transmit  a  certified  copy 
thereof  to  the  Secretary  of  the  Treasury,  upon  which  a  warrant  on  the  Treasurer 
will  be  issued  in  the  usual  manner.  The  drafts  of  the  Treasurer,  unless  otherwise 
directed,  shall  be  transmitted  to  the  Commissioner  of  Internal  Revenue,  to  be  by 
him  remitted,  either  directly  to  the  proper  parties  or  through  the  collectors  of  the 
several  districts,  as  the  said  Commissioner  may  deem  best. 

7th.  When  the  case  of  an  appeal  involves  an  amount  exceeding  two  hundred  and 
tifty  dollars,  and  before  it  is  finally  decided,  the  Commissioner  of  Internal  Revenue 
will  transmit  the  case,  with  the  evidence  in  support  of  it,  to  the  Secretary  of  th©^ 
Treasury,  for  his  consideration  and  advisement. 

H.  Mcculloch, 

Secretary  of  the  Treasury. 
Treasury  Department,  January  12,  1866. 

Note  by  the  Comptroller. — The  offices  of  assessor  and  assistant  assessor  of  in- 
ternal revenue  were  abolished  July  1,  1873,  and  the  duties  thereof  were  imposed  upon 
the  collectors  of  internal  revenue  and  their  deputies.  (Act  of  December  24,  1H72,  17 
Stats.,  401.)  Some  assessments  are  to  be  made  by  the  Commissioner  of  Internal  Rev- 
enue, and  not  by  collectors.  {Id,,  402.)  The  act  of  1872  does  not  materially  affect 
the  above  regulations. 
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m  THE  MATTER  OF  THE  RIGHT  OF  EMPLOYES  IN  THE 
GOVERNMENT  PRINTING  OFFICE  TO  COMPENSATION 
DURING  SUSPENSION  OF  WORK  AS  A  MARK  OF  RESPECT 
TO  THE  MEMORY  OF  THE  LATE  PRESIDENT  GARFIELD. 
-PRINTERS'  CASE.  

1.  The  Public  Printer  has  authority  to  employ,  at  such  rates  of  wages  as  he  may 

deem  for  the  interest  of  the  Government  and  just,  to  the  persons  employed,  such 
proof-reatlers,  compositors,  pressmen,  binders,  laborers,  and  other  hands  as  may 
be  absolutely  necessary  for  the  execution  of  the  onlers  for  public  printing  and 
binding  authorized  by  law ;  but  he  is  forbidden  to  pay  for  composition  any 
greater  price  than  fifty  cents  per  thousand  ems,  or,  for  time-work,  more  than 
forty  cents  per  hour  to  printers  and  book-binders. 

2.  The  employes  of  the  Government  Printing  OflBce  are  allowed  pay  for  the  legal 

holidays  occurring  on  the  1st  of  January,  the  22d  of  February,  the  4th  of  July, 
and  the  25th  of  December,  and  for  such  day  as  may  be  designated  by  the 
President  of  the  United  States  as  a  day  of  public  fast  or  thanksgiving;  and  it 
is  the  declared  sense  of  Congress  that  when  the  Government  Printing  Office  is 
closed  on  "Decoration  Day,"  pursuant  to  the  proclamation  of  the  President, 
and  the  employ^  of  the  other  Executive  Departments  in  Washington,  likewise 
closed,  are  paid  for  that  day,  the  employes  of  the  Groverument  Printing  Office 
are  equally  entitled  to  payment  for  that  day. 

3.  The  employment  by  the  Public  Printer  of  the  proof-readers,  compositors,  pressmen, 

binders,  laborers,  and  other  hands  composing  the  working  force  of  his  office, 
constitutes  a  conttBct  for  continuous  service,  which  is  to  be  interrupted  only  on 
such  occasions  as  may  be  expressly  agreed  upon  or  implied  from  usage,  or  aris- 
ing from  the  necessities  of  the  public  service  or  other  controlling  circumstance. 

4.  The  suspension  of  work  at  the  Government  Printing  Office  from  noon  on  Sep- 

tember 21  to  the  close  of  working-hours  on  September  24,  1882,  as  a  mark 
of  respect  for  the  memory  of  the  late  President  Garfield,  was  not  required  by 
the  necessities  of  the  public  service,  or  by  any  other  controlling  circumstance. 
The  employes  are  therefore  entitled  to  pay  during  that  time. 

5.  The  employ^  at  the  Government  Printing  Office  did  not  find,  and  could  not  have 

found,  employment  in  the  city  of  Washington  or  vicinity  during  the  suspension 
of  work;  hence,  they  come  within  the  rule  of  contract  law  which  awards  a 
right  of  compensation  for  the  time  thus  lost  by  them.  The  fact  that  they  wer«: 
not  dismissed  or  furloughed  makes  such  right  conclusive  on  the  Government. 

6.  There  is  no  statutory  provision  limiting  the  employes  in  the  Government  Print- 

ing Office  to  compensation  only  for  **the  time  during  which  they  may  be  act- 
ually employed." 

7.  The  Public  Printer  can  make  such  contracts  only,  and  in  such  form,  as  the  statute 

may  authorize,  and  all  persons  are  bound  at  their  peril  to  know  the  extent  <>f 
his  authority.  If,  under  color  of  authority,  he  make  an  unanthorlzed  agree- 
ment, the  Government  is  not  liable  thereon.  In  this  respect  a  public  agent 
differs  from  a  general  private  agent. 

8.  The  statute  prescribes  the  rate  of  compensation  for  some  of  the  employes  of  the 

Government  Printing  Office,  but  it  does  not  in  terms  or  by  any  reasonable 
construction  say  that  there  shall  be  no  contract  for  continnons  or  fixed  periods 
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of  service.  The  aathority  ti  employ  is  general  in  termsj  and  it  is  to  be  under- 
stood as  giving  a  general  authority,  with  no  limitations  except  those  enumer- 
ated or  properly  implied. 
9.  If  the  authority  of  the  Public  Printer  were  so  limited  that  he  could  make  no  con- 
tract for  continuous  service,  no  contract  for  continuous  time,  but  only  for  work 
actually  per/oi^medy  without  privilege  of  continuity,  then  a  suspension  of  the 
work,  even  without  cause,  would  violate  no  contract,  and  so  no  right  to  com- 
pensation for  lost  time  could  arise. 

10.  It  is  a  general  principle  of  law,  as  it  is  of  reason  and  justice,  that  when  the  Gov- 

ernment, by  its  agent,  enters  into  an  authorized  contract  with  a  private  citizen 
to  pay  him  compensation  for  his  services,  it  accepts  the  rules  of  law  applicable 
to  public  or  private  corporations  or  individual  persons  as  to  the  character  and 
extent  of  it'*  liability. 

11.  Congress  has  recognized  the  obligation  of  the  Government  to  meet  its  contract 

liabilities  by  giving  the  Court  of  Claims  jurisdiction  to  award  compensation  and 
damages  to  private  suitors  in  actions  for  *'  all  claims  founded  upon  any  *  *  • 
contract,  expressed  or  implied,  with  the  Government  of  the  United  States." 

12.  It  is  well  settled  that  if  a  private  person  contracts  for  the  services  of  an  employ*^ 

for  a  fixed  period,  and  without  legal  justification  dismisses  hiip  from  the  service, 
and  thus  terminates  the  contract,  the  employer  is  liable  to  pay  the  dismissed 
employ^  the  contract  rate  during  the  unexpired  period  of  service,  less  such 
sum  as  the  employ^  might,  by  reasonable  diligence,  have  earned — as  it  would 
seem,  generally — **  in  the  same  region,"  and  in  **  business  of  the  same  character." 

13.  Where  an  employ <^  **is  wrongfully  dismissed  during  a  quarter  or  other  definite 

term,  he  may,  after  the  quarter  or  term  ends,  recover  for  the  whole  in  an  action, 
not  for  work  and  labor,  but  for  preventing  him  from  doing  his  work."  (2  Par- 
sons, Contracts,  6th  ed.,  41.)  The  amount  to  be  recovered  in  such  case  is  the 
pecuniary  loss  sustained. 

14.  When  an  employ*^  is  actually  dismissed  without  sufficient  cause,  and   has  earned 

wages  elsewhere,  or  by  reasonable  diligence  might  have  done  so,  in  business 
of  the  same  character,  the  remuneration  to  which  he  would  otherwise  be  enti- 
tled is  to  be  reduced  by  the  amount  he  earned,  or  might  have  so  earned.  The 
burden  of  showing  that  wages  were  or  might  have  been  earned  is  on  the  em- 
ployer. 

15.  Employ!^  entering  upon  service  under  the  Public  Printer  are  chargeable  with  a 

knowledge  of  the  law  that  the  Public  Printer  may  do  whatever  the  public  in- 
terest or  the  necessities  of  the  service  may  require,  even  though  such  interest 
or  necessities  may  for  a  time  suspend  the  opportunity  for  service  and  the  right 
to  compensation  on  the  part  of  the  employes  under  him. 

i6.  But  when  there  is  no  express  contract  reserving  a  right  to  the  Public  Printer  to 
suspend  work  in  other  cases  and  for  other  reasons,  and  there  is  no  usage  from 
which  employ^  may  expect  the  exercise  of  such  right,  any  other  unforeseen 
and  not  absolutely  necessary  suspension  would  violate  their  understanding  of 
the  nature  of  their  employment.  Whatever  reasouable  men  are  led  to  expect 
from  the  character  of  their  employment  and  the  general  usages  affecting  it,  is 
an  implied  part  of  the  contract  of  employment. 

17.  There  was  between  the  Public  Printer  and  the  employes  under  him  whose  work 
was  suspended  a  fairly  implied  agreement  that  each  employ <^  should  have  con- 
Unuous  employment,  subject  to  no  interruptions  other  than  those  referred  to  as 
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being  fixed  by  tisage  or  autliorized  by  the  public  interest,  the  necessities  of  the 
service,  or  other  controlling  circumstance  affording  a  reasonable  justification 
therefor,  as,  e.  </.,  pestilence,  conflagration,  riot,  or  other  similar  cause. 

18.  The  suspension  of  the  work  in  the  Government  Printing  OflSce  on  the  21st  of 

September  was  unusual  and  unexpected  by  the  employes,  and  hence  it  was 
not  such  a  suspension  as  was  contemplated  in  the  contract  of  employment. 
It  was  neither  a  legal  necessity  nor  in  pursuance  of  any  authority  reserved  in 
the  contract  of  employment  or  authorized  by  usage  or  other  controlling  cir- 
cumstance. It  resulted  in  depriving  the  employees  of  a  right  to  earn  com- 
pensation to  which,  by  the  contract  and  the  law,  they  were  entitled. 

19.  On  the  part  of  those  persons  employed  in  the  Government  Printing  OflSce  in  con- 

tinuous service  by  the  day,  hour,  or  tixeil  price  for  piece-work,  there  is  no  right 
to  compensation  for  the  day  fixed  by  the  President's  proclamation  "as  a  day  of 
humiliation  and  mourning;"  namely,  the  26th  day  of  September,  1882. 

20.  The  proclamation,  though  it  did  not  have  the  force  of  either  commpn  or  statutory 

law,  was  justified  by  ^'  a  decent  respect  to  the  opinions  of  mankind."  It  created 
a  holiday  in  the  solemn  sense  of  the  word.  It  was  such  a  controlling  element 
that  the  Public  Printer  might,  in  reason  and  in  law,  regard  it  as  a  command, 
or  at  least  as  a  justification,  for  suspending  work  during  that  day.  • 

21.  The  suspension  <»f  the  work  for  that  day  having  been  made  with  the  express  as- 

sent of  the  Public  Printer  and  the  implied  assent  of  the  employ<5s,  the  latter 
can  be  paid  no  compensation  for  that  day  unless  by  force  of  statute,  contract j  or 
usage.  There  is  no  statute  which  gives  a  right  to  such  compensation.  The  con- 
tract of  employment  does  not  authorize  the  compensation,  and  in  the  very  na- 
ture of  the  case  there  can  be  no  usage  governing  the  matter. 

22.  Accounting  officers  of  the  Treasury  have  no  jurisdiction  over  claims  for  unliqui- 

dated damages  sounding  in  tort;  but,  excepting  uncertain  damages  resting  in 
opinion,  and  not  accurately  ascertainable  by  evidence  and  computation,  the 
proper  accounting  officers  have,  under  sections  21^6,  269,  277,  and  317  of  the 
Revised  Statutes,  authority  to  allow  claims  for  damages  not  sounding  in  tort 
when  there  is  an  appropriation  available. 

23.  Unliquidated  damages  are  those  which  rest,  in  a  large  measure,  on  opinion,  or  they 

"depend  upon  the  peculiar  circumstances  of  each  particular  case,  which  cannot 
be  ascert.iined  by  calculation  or  computation,  as  [1]  damage  for  not  using  a 
farm  in  a  workmanlike  manner,  [2]  for  not  building  a  house  in  a  good  and 
sufficiently  strong  manner,  [3]  on  warranty  in  the  sale  of  a  horse,  [4]  for  not 
skillfully  amputating  a  limb,  and  [5]  other  cases  of  a  like  character." 

24.  While  the  statutes  which  give  the  First  Auditor  and  the  First  Comptroller  jurisdic- 

tion do  not  extend  to  claims  for  unliquidated  damages  sounding  in  tort,  nor  to 
uncertain  damages  resting  in  opinion  and  not  ascertainable  to  strict  accuracy 
by  evidence  and  computation,  they  clearly  do  give  jurisdiction  of  claims  for 
damages  not  sounding  in  tort,  the  just  amount  of  which  may  be  ascertainable 
from  the  circumstances  of  the  case. 

25.  In  the  courts  three  remedies  are  open  to  an  employ^  rendering  service  at  fixed 

wages  who  is  wrongfully  dismissed  or  wrongfully  prevented  from  performing 
his  contract,  either  one  of  which  he  may  pursue,  to  wit:  (I)  Treat  the  contract 
of  employment  as  rescinded^  and  sue  in  debtor  assumpsit  for  the  wages  due;  {%) 
at  the  end  of  the  contract  period  of  service,  or  time  when  wages  become  due, 
sue  and  recover  damages;  (3)  without  waiting  until  the  expiration  of  the  con- 
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tract  period,  immediately  sue  for  any  special  injury  sustained  in  consequence  of 
a  breach  of  the  contract  in  being  denied  the  privilege  of  performance. 

36.  The  claim  of  the  employes  in  the  Government  Printing  OflSce  is  within  the  juris- 
diction of  the  accounting  nfflcers.  It  is  based  on  a  continuous  contract  of  service, 
and  they  were  not  dismissed  from  employment.  Service  was  interrupted  with- 
out their  consent.  They  were,  however,  expected  to  be  (as  in  fact  they  were)  in 
readiness  to  return  to  work  at  any  time,  notwithstanding  the  suspension ;  and ,. 
in  the  mean  time,  so  far  as  appears,  they  were  not,  and  could  not  have  been, 
eiilployed  here  at  their  respective  occupations  or  trades. 

27.  When  an  employ^  under  a  contract  for  continuous  service  is,  without  his  conseu  t, 
temporarily  and  without  sufficient  excuse  interrupted  in  ids  work  by  his  em~ 
ployer,  the  contract  of  service  remains  in  force.  The  employd  is  required  b  y 
his  contract  to  be  in  readiness  for  duty  on  call ;  he  is,  therefore,  entitled  during 
such  interruption  to  payment  at  the  contract  rate  of  wages.  His  claim  in  such 
case  is  not  for  uncertain,  unliquidated  damages,  but  for  the  contract  compen- 
sation. 

2S.  If  the  employer  by  contract  reserve  a  right  to  suspend  work  or  to  terminate  a  contract 
when  any  pierce  of  work  is  finished,  he  may  do  so  without  incurring  a  liability  in 
damages.     So,  if  a  party  agree  to  furnish  materials  and  make  a  given  number  o  t* 
articles,  and  his  contract  is  terminated  and  he  does  not  furnish  all  the  materials  * 
he  is  not  entitled  to  payment  for  the  materials  not  furnished. 

'29.  A  printer  paid  by  the  month  on  continuous  service  upon  an  agreed  compensation 
of  fifty  cents  per  thousand  ems  occupies  no  such  position.  The  mode  of  ascer- 
taining the  rate  of  his  compensation  does  not,  in  the  absence  of  a  special  agree- 
ment or  usage,  abridge  his  right  to  continuous  employment".  By  every  principl  e 
of  reason  and  justice  he  is  entitled  to  the  wages  he  might  have  earned. 

30.  The  act  of  the  Public  Printer  in  suspending  work  on  September  21st  was  not    a 

tort.  It  is  well  settled  that  "the  Government  is  not  responsible  for  the  mal- 
feasance, or  wrongs,  or  neglects,  or  omissions  of  duty  of  the  subordinate  officer  a 
or  agents  employed  in  the  public  service."  This  rule  exempts  the  Government 
from  liability  in  those  cases  in  which,  as  between  private  persons,  relief  would 
be  sought  in  courts  in  actions  of  tort,  or  ex  delicto.  It  has  no  application  when 
the  action  is  ex  contractu, 

31.  If  the  employes  who  were  denied  the  privilege  of  rendering  service  consented  t  o 

the  suspension  of  work,  they  would  have  no  claim  to  any  remuneration.  Vo- 
lenti fit  non  injuria.  It  is  not  alleged  that  they  were  consulted,  or  asked  to  con- 
sent; and  in  fact  they  did  not  consent.  If  any  employ^  was  unable  during  th  e 
period  of  suspension  to  render  service,  he  suffered  no  damage  by  the  suspension  ^ 
and  can  be  allowed  no  remuneration. 

32.  Subject  to  the  limitations  and  qualifications  stated,  the  right  of  the  employ<Ss  in 

the  Government  Printing  Office  to  remuneration  for  the  loss  they  respectively 
sustained  by  the  suspension  of  the  work  on  the  2lst  of  September  is  well  sup- 
ported by  law.     The  current  appropriation  for  public  printing  is  applicable  t  a 
the  payment  of  wages  to  which  those  employes  are  entitled  by  contract. 

33.  Payment  by  the  Public  Printer  in  accordance  with  this  conclusion,  cm  rolls  by  him 

certified,  will  be  deemed  valid,  and  such  rolls  will  be  allowed  as  vouchers  in 
his  accounts  as  disbursing  officer.     It  is  not  required  that  the  certificate  shal 
show  the  performance  of  work,  but  only  the  amount  to  which  each  employ*^  ia 
entitled  in  accordance  with  this  opinion. 
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James  A.  Garfield,  President  of  the  United  States,  died  at  Elberon, 
New  Jersey,  on  the  evening  of  Monday,  September  19, 1881.  His  re- 
mains were  brought  to  Washington,  about  4.30  p.  m.,  on  Wednesday, 
September  21st,  and  lay  in  state  in  the  rotunda  of  the  Capitol  from 
that  time  until  about  5  p.  m.,  on  Friday,  September  23d,  when  they 
were  removed  for  interment  at  Cleveland,  Ohio. 

On  the  morning  of  Wednesday,  September  2l8t,  the  following  notice 
xvas  posted  in  the  Government  Printing  Office : 

NOTICE. 

Office  of  Public  Printer, 

Washington,  September  21,  1881. 

The  Government  Printing  Office  will  be  closed  from  noon  to-day 
until  Tuesday  morning  next. 

As  the  Public  Printer  cannot  pay,  under  existing  law,  for  the  tiroe 
the  office  is  closed,  he  will  submit  the  matter  to  Congress  and  ask  that 
he  be  authorized  to  do  so. 

JOHN  D.  DEFRBES, 

Public  Printer. 

The  office  was  closed  accordingly;  and  it  does  not  appear  that  this 
was  done  upon  the  application  or  with  the  assent  of  the  subordinate 
officers  or  employes. 

September  22d  the  President  issued  a  proclamation  designating 
^^ Monday,  the  26th  day  of  September,"  as  the  day  on  which  "the  re- 
mains of  our  honored  and  beloved  dead  [President]  will  be  consigned 
to  their  last  resting-place  on  earth;"  requesting  it  "to  be  observed 
throughout  the  United  States  as  a  day  of  humiliation  and  mourning;" 
and  recommending  "all  the  people  to  assemble  on  that. day  in  their 
respective  places  of  Divine  worship,  there  to  render  alike  their  tribute 
of  sorrowful  submission  to  the  will  of  Almightv  God,  and  of  reverence 
and  love  for  the  memory  and  character  of  our  late  Chief  Magistrate,'' 

September  30,  1881,  the  Public  Printer  addressed  a  letter  to  the 
First  Comptroller,  submitting  the  question  "  whether  or  not  the  em- 
ployes can  be  paid  for  the  entire  time  the  office  was  closed  on  accoant 
of  the  death  of  the  late  President,  and  whether  the  pay-rolls  therefor 
will  be  recognized  by  the  Treasury  Department." 

Opinion  by  William  Lawrence,  First  Comptroller: 

There  was  an  abundance  of  work  to  be  done  at  the  Government 
Printing  Office  pending  the  stoppage  of  work  as  a  mark  of  res|)ect 
for  the  memory  of  the  late  President;  and  it  does  not  appear  that  the 
-employes  did,  or  could,  secure  employment  elsewhere  during  the  period 
of  suspended  work,  or  that  any  usage  existed  in  that  office  as  to  pay  in 
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such  case.     The  employes  have  been  paid  for  the  work  performed 
prior  to  and  since  the  period  of  suspension. 

Among  the  powers  of  the  Public  Printer,  as  prescribed  in  the  Revised 
Statutes,  are  these : 

"  Sec.  3758.  *  •  •  to  take  charge  of  and  manage  the  Government 
Printing  Office    *     ♦    •.'' 

**  Sro.  3760.  •  •  •  to  cause  the  work  to  be  promptly  executed ; 
to  superintend  all  printing  and  binding  done  at  the  Government  Print- 
ing'Office    •     •     V" 

"  Sec.  3763.  The  Congressional  Printer  may  employ,  at  such  rates  of 
wages  as  he  may  deem  for  the  interest  of  the  Government  and  just  to  the 
persons  employed,  such  proof-readers,  compositors,  pressmen,  binders,, 
laborers,  and  other  hands,  as  may  be  necessary  for  the  execution  of  the 
orders  for  public  printing  and  binding  authorized  by  law ;  but  he  shall 
not,  at  any  time,  employ  in  the  office  more  hands  than  the  absolute 
necessities  of  the  public  work  may  require." 

The  act  of  February  16,  1877,  (19  Stats.,  231,)  provides  that— 

"The  Public  Printer  shall  pay  no  greater  price  for  composition  than 
fifty  cents  per  thousand  ems,  and  forty  cents  per  hour  tor  time-work  U\ 
printers  and  bookbinders." 

The  Revised  Statutes  provide : 

**  Sec.  3738.  Eight  hours  shall  constitute  a  day's  work  for  all  laborers, 
workmen,  and  mechanics  who  may  be  employed  by  or  on  behalf  of 
the  Government  of  the  United  States." 

The  ''joint  resolution"  of  April  16,  1880,  (21  Stats.,  304,)  '^providing 

for  payment  of  wages  to  employees  in  the  Government  Printing  Office 

for  legal  holidays,"  declares — 

"That  the  employees  of  the  (rovernment  Printing  Office  shall  be 
allowed  the  following  legal  holidays  with  pay,  to  wit:  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  fourth  day  of  July, 
the  twenty-fifth  day  of  December,  and  such  day  as  may  be  designated 
by  the  President  of  the  United  States  as  a  day  of  public  fast  or  thanks- 
giving: Provided^  That  the  said  employees  shall  be  paid  for  these  holi- 
days only  when  the  employees  of  the  other  government  departments 
shall  be  so  paid:  And  provided  further^  That  nothing  herein  contained 
shall  authorize  any  additional  payment  to  such  employees  as  receive 
annual  salaries." 

The  Public  Printer  has  authority  to  appoint  a  foreman  of  printing 
an<l  a  foreman  of  binding  and  certain  clerks,  with  annual  salaries, 
respectively,  prescribed  in  amount  by  statute.  (Rev.  Stats.,  3761, 3762 ; 
Act  of  June  20,  1878,  20  Stats.,  206.) 

He  is  a  disbursing  officer,  the  Revised  Statutes  providing  that — 

"Seo.  3816.  There  shall  be  advanced  to  the  Congressional  Printer,, 
from  time  to  time,  as  the  public  service  may  require  it,  and  under  such 
rales  as  the  Secretary  of  the  Treasury  may  prescribe,  a  sum  of  money 
not  exceeding,  at  any  time,  two-thirds  of  the  penalty  of  his  bond,  ta 
enable  him  to  pay  for  work  and  material. 
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"Sec.  3817.  The  Congressional  Printer  shall  settle  the  acconnt  of 
his  receipts  and  disbursements  in  the  manner  required  of  other  dis- 
bursing officers.'' 

I. — The  employment  of  the  persons  referred  to  in  the  letter  of  the  Pub- 
lic Printer  constituted  a  contract. 

The  Public  Printer  is  an  officer  whose  authority  is  prescribed  by  stat 
ute.  He  can  make  sucU  contracts  only,  antl  in  such  form,  as  the  statute 
may  authorize,  and  all  persons  are  bound  at  their  peril  to  know  the 
tixtent  of  his  authority.  (Lee  vs.  Munroe,  7  Cranch,  306;  Curtis's  ca*e, 
2  Ot.  CIs.,  144;  Filor  vs.  United  States,  9  Wall.,  45;  Smoot's  ca,se,  15 
AVall.,  37, 50 ;  7  Op.  Att.-Gen.,  88.)  If,  under  color  of  authority,  he  make 
an  unauthorized  agreement,  the  Government  is  not  liable  thereon.  In 
this  respect  a  public  agent  dift'ers  from  a  general  private  agent.  (Gib- 
bons vs.  United  States,  8  Wall.,  2()9.)  The  authority  under  which  an 
agent  acts  is  to  be  construed  with  reasonable  strictness.  (Glift's  case, 
unte,  187;  Sedgwick,  Stat,  and  Const.  L.,  2d  ed.,  81,  309,  330;  Agent 
V.9.  Lathrop,  1  Mich.,  438.) 

If  the  authority  of  the  Public  Printer  were  so  limited  that  he  could 
make  no  contract  for  continuom  service,  no  contract  for  contimwns  time. 
but  only  for  work  actually  performed,  without  privilege  of  continuity, 
then  a  suspension  of  the  work,  even  without  cause,  wouhl  violate  no 
contract,  and  so  no  right  to  compensation  for  lost  time  could  Jirise. 
It  is  necessary,  therefore,  to  inquire:  Did  the  statute  give  the  Public 
Printer  authority  to  contract  only  for  services  to  be  a<^tu<illy  rendered! 
or  could  he  agree  to  give  contimious  employment  f    The  8tatut>e  says 
his  authority  is  to  ^^  employ'*'^  such  persons  as  may  be  necessary,  and 
^^at  such  rates  of  wages  as  he  may  deem  for  the  interest  of  the  Gov 
ernment  and  just  to  the  persons  employed;''  but  a  later  statute— the 
proviso  in  the  act  of  February  10,  1877 — says  that  he  ^^shall  pay  no 
greater  price  for  composition  than  fifty  cents  per  thousand  ems,  and 
forty  cents   per   hour   for  time-work   to   printers  and   bookbimlers.'' 
Clearly,  upon  this  language,  there  can  be  no  Question  as  to  the  existence 
of  authority  to  make  a  contract  for  continuous  service  with  any  employt^vS 
except  compositors,  printers,  and  bookbinders;  and  as  to  these  employes 
the  rules  of  construction  and  every  reason  of  policy  and  justice  lead  to 
the  conclusion  that  the  Public  Printer  has  authority  to  enter  into  con 
tract  with  them  for  continuous  service.    It  is  not  probable  that  Congresi* 
intended  to  single  these  employes  out  from  all  other  employes  and  put 
them  on  a  different  footing  as  to  time.    Exceptions,  which  might  ojjerate 
to  make  invidious  distinctions,  can  only  arise  from  language  which  with 
reasonable  clearness  creates  them.    The  statutes  cited  are  to  be  reasonably 
construed  in  view  of  recognized  principles  of  law  and  the  usages  in  re- 
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spect  of  public  employment.  When  a  public  officer  has  authority  to 
])urchase  goods  or  contract  for  the  services  of  employes,  a  contract 
may  be  implied  from  circumstances.  (Salomon  vs.  United  States,  19 
Wall.,  17;  Gibbons  vs.  United  States,  8  Wall.,  269;  King's  case,  1  Ct. 
Ck,  38.) 

Wbeii  a  power  is  given  by  statute  to  a  public  officer,  there  is  an 
implied  authority  to  employ  the  necessary  and  usual  means  of  executing 
it  with  effect.  (The  Floyd  Acceptances,  7  Wall.,  (}80;  Story,  Agency, 
VS.)  This  rule,  however,  may  be,  and  sometimes  is,  modified  by  ex- 
press provision  of  law. 

It  is  well  known  tliat  in  private  printing  establishments  compositors 
and  printers  are  frequently  employed  by  contract  iov  continuom  or  fixed 
j)eriods  of  service,  with  an  agreed  rate  of  compensation  per  thousand 
fins  set  or  per  hour  of  work,  and  that  similar  usages  prevail  in  binderies. 

The  statute  prescribes  the  rate  of  compensation  for  some  of  the  em- 
ployes in  the  Government  Printing  Office,  but  it  does  not  in  terms  or 
by  any  reasonable  construction  say  that  there  shall  be  no  contract  for 
<'ontinttous  or  fixed  periods  of  service.  Nothing  is  said  as  to  the 
periods  of  service.  The  authority  to  employ  is  general  in  tenns — "the 
Congressional  Printer  may  employ."  General  words  in  a  power  are  to 
be  understood  as  giving  a  general  authority,  with  no  limitations  except 
those  enumerated  or  properly  implied.  Generalia  verba  sunt  generaliter 
intelligenda.  Generalis  regula  generaliter  est  intelligenda.  There  is  a  lim- 
itation as  to  the  rate  of  wages,  but  not  as  to  the  tirne  for  which  employ- 
ment may  be  given.  There  is  a  limitation  as  to  the  number  of  em- 
ployes— not  "  ini>ri3  hands  than  the  absolute  necessities  of  the  public 
work  may  require."  Since  Congress  has  made  limitations  affecting  in 
these  two  particulars  the  contract  of  employment,  an  inference  very 
nutorally  arises  that  no  limitation  in  respect  of  continuous  employment 
was  intended.  Expressio  unius  est  exclusio  alterius.  It  would  manifestly 
be  a  very  strict  construction  of  the  statute  to  hold  that  it  gives  no 
authority  to  make  a  contract  for  continuous  service.  Clearly  the 
statute  authorizes  an  employment  for  labor  by  the  month  at  a  monthly 
compensation,  and  of  compositors  by  the  day,  week,  or  month,  with 
compensation  of  50  cents  per  1,000  ems  during  the  month.  The  limita- 
tion is  on  the  rate  of  pay,  not  on  the  contract  time  of  service. 

The  Public  Printer,  then,  had  authority  to  make  a  contract  for  con- 
tinuous service,  to  be  interrupted  only  on  such  occasions  as  may  be 
expressly  agreed  upon  or  implied  from  usage,  or  arising  from  the  neces- 
sities of  the  public  service  or  other  controlling  circumstance.  The 
Public  Printer  admits  that  the  contract  of  employment  with  the  persons 
referred  to  in  his  letter  w^as  of  this  nature;  hence,  the  employes  were  in 
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the  public  service  during  the  suspension  of  work.  This  being  the  case, 
it  now  becomes  pertinent  to  consider  the  question  as  to  whether  these 
employes  can  be  paid  for  the  time  lost  by  them  during  the  suspension. 

II.— r^c  late  furnishes  an  adequate  remedy  for  this  case. 

1.  It  is  a  general  principle  of  law,  as  it  is  of  reason  skfxd  justice,  but 
subject  to  some  exceptions  not  now  material,  that  when  the  Oovern- 
ment,  by  its  agent,  enters  into  an  authorized  contract  with  a  private 
citizen  to  pay  him  compensation  for  his  services,  it  accepts  the  rales 
of  law  applicable  to  public  corporations  or  individual  persons  as  to  the 
character  and  extent  of  its  liability. 

Thus  the  Supreme  Court  has  said:  "When  the  United  States,  by  its 
authorized  officer,  become  a  party  to  negotiable  paper,  they  have  all 
the  rights,  and  incur  all  the  responsibility  of  individuals  who  are 
parties  tosuch  instruments."  (United  Statesr*.  Bank  of  the  Metropolis, 
15  Pet.,  377, 392 ;  Texas  vs.  Hardenberg,  10  Wall.,  68 ;  Vermilye vs.  Adams 
Exp.  Co.,  21  Wall.,  138;  United  States  vs.  Barker,  12  Wheat,  539; 
United  States  vs.  Bank  of  U.  S.,  5  How.,  .'582;  The  Floyd  Acceptances,  7 
Wall.,  666;  United  States  os.  Smith,  94  U.  S.,  215;  2  Op.  Att.-Gen.,  o(»o; 
4  Op.,  90, 295,  299 ;  6  Op.,  520;  8  Op.,  1.)  It  is,  however,  a  general  rule 
that  unauthorized  acts  of  officers  do  not  bind  the  Government. 

Congress  has  recognized  the  obligation  of  the  Government  to  meet 
its  contract  liabilities  by  giving  the  Court  of  Claims  jurisdiction  to 
award  compensation  and  dunnages  to  private  suitors  in  actions  for  **all 
claims  founded  upon  any  •  •  •  contract,  expressed  or  implied,  with 
the  Government  of  the  United  States."  (Rev.  Stats.,  1059.)  The  ex- 
tent of  this  jurisdiction  is  illustrated  in  many  cases.  (Boston  Bank- 
cases,  10  Ct.  Cls.,  520;  Burns's  case,  4  Ct.  Cls.,  113;  s.  c,  Unit<Ml 
Statt\s  vs.  Burns,  12  Wall.,  246;  Sweeney's  case,  5  Ct.  Cls.,  285;  Pat 
ton's  case,  7  Ct.  Cls.,  362;  Clyde  vs.  United  States,  13  Wall.,  'd^.) 

2.  It  is  well  settled  that  if  a  private  person  contracts  for  the  servicrs 
of  an  employe  for  a  fixed  period,  and  without  legal  justification  dismisieit 
him  from  the  service,  and  thus  terminates  the  contract,  the  employer 
is  liable  to  pay  the  dismissed  employe  the  contract  rate  during  the  un- 
expired period  of  service,  less  such  sum  as  tlie  employ^  might,  by 
reasonable  diligence,  have  earned — as  it  would  seem,  generally— **i» 
the  same  region,"  and  in  "  businCvSs  of  the  same  character."  (Se<lg- 
wickon  Damages,  6th  ed.,  [224,]  267,  [352,]  417,  n.  (2) ;  Rogers r«. Parhaiu, 
8  Cobb,  Ga.,  190;  Emerson  vs.  Howland,  1  Mason,  C.  C,  53;  Hunt  m. 
Colburn,  Sprague's  Admiralty  Decisions,  215;  Whitaker  vs.  Sandifer, 
1  Duvall,  Ky.,  261 ;  Wright  vs.  Falkner,  1  Ala.  Sel.  Cas.,  231;  Fowler  w. 
Armour,  24  Ala.,  194;  Williams  t?».  Anderson,  9  Minn.,  50;  Perry  r<. 
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Simpson,  37  Oomi.,  520;  Maguire  vs.  Woodside,  2  Hilt.  :N^.  Y.,  59 ;  Clark 
vs.  Manchester,  51  N.  H.,  594 ;  2  Parsons,  Cont.,  34,  n.  {d);  Jd.,  40n.  («)/ 
Jr?.,  517,  520,  658,  672;  Wicker  vs.  Hoppuck,  6  Wall.,  99;  United 
States  vs.  Addison,  6  Wall.,  292;  10  Op.  Att-Geu.,  425;  2  Smith, 
Lead.  Cas.,  49.) 

Thus  it  is  said  in  the  leading  American  elementary  work  on  the  law 
of  contracts  that  where  an  employ^  "is  wrongfully  dismisHed  during  a 
quarter  or  other  definite  term,  he  may,  after  the  quarter  or  term  ends, 
recover  for  the  whole  in  an  action,  not  for  work  and  labor,  but  for  pre- 
venting him  from  doing  his  work.''    (2  Parsons,  Cont.,  6th  ed.,  41.) 

3.  The  amount  to  be  recovered  in  such  case  is  the  pecuniary  loss  sus- 
tained. Thus  the  supreme  court  of  New  York,  in  illustrating  this 
principle,  states  a  case  and  lays  down  the  rule  of  damages  as  follows: 

"A  mason  is  engaged  to  work  for  a  month,  and  tenders  himself  and 
offers  to  perform,  but  his  hirer  decHnes  the  serrice.  The  next  day  the 
mason  is  employed  at  equal  wages  elsewhere  for  a  month.  Clearly 
his  loss  is  but  one  day;  and  it  is  his  duty  to  seek  other  employment. 
Idleness  is  in  itself  a  breach  of  moral  obligation.  But  if  he  continues 
idle  for  the  purpose  of  charging  another,  he  superadds  a  fraud  which 
the  law  had  rather  punish  than  countenance."  (Shannon  vs.  Comstock. 
21  Wend.,  462;  and  see  Dillon  vs.  Anderson,  43  N.  Y.,  239;  United 
States  vs.  Smith,  94  U.  S.,  214.) 

In  a  case  involving  a  similar  principle  the  same  court  said: 

*^  In  general,  in  such  cases  the  plaintiff  has  a  right  to  full  pay.  This 
rule  has  been  applied  to  contracts  for  the  hire  of  clerks,  agents,  and 
laborers  for  a  year  or  a  shorter  time.  Had  it  been  shown  that  the 
plaintiff,  after  his  dismissal^  had  engaged  in  other  business,  that  might 
very  well  have  reduced  the  amount  which  the  defendants  otherwise 
ought  to  pay.  Had  it  been  shown  on  the  trial  that  employment  of  the 
same  general  nature  with  that  which  the  contract  between  these  par- 
ties contemplated  had  been  offered  to  the  plaintiff  and  refused  by  him, 
that  might  have  furnished  a  ground  for  reducing  the  recovery  below 
the  stipulated  amount.  It  should  have  been  business  of  the  same 
character,  and  to  be  carried  on  in  the  same  region.''  (Costigan  vs.  M. 
&  H.  E.  E.  Co.,  2  Denio,  616;  Clark  vs.  Marsiglia,  1  Denio,  317;  2 
Smith,  Lead.  Cas.,  53.) 

Upon  these  and  many  other  authorities  which  might  be  cited,  it 
seems  clear  that  when  an  employ^  is  actually  dismissed  and  has  earned 
wages  elsewhere,  or  by  reasonable  diligence  might  have  done  so,  in 
business  of  the  same  character,  the  remuneration  to  which  he  would 
otherwise  be  entitled  is  to  be  reduced  by  the  amount  he  earned,  or  ♦ 
might  have  so  earned.    (2  Parsons,  Cont.,  6th  ed.,  34  and  35.) 

4.  The  burden  of  showing  that  wages  were  or  might  have  been   • 
earned,  is  on  the  employer.    (Sedgwick  on  Damages,  [352]  417,  n.  (2); 
Barker  vs.  Knickerbocker,  24  Wis.,  630 ;  Thompson  vs.  Wood,  1  Hilt. 

H.  Ex.  Doc.  219 33 
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N.  Y.,  93;  Williams  vs,  Anderson,  9  Minn.,  50;  Jaffray  vs.  King,  34 
Md.,  217.) 

5.  Tbe  employes  at  the  Government  Printing  Office  did  not  find  and 
could  not  hav^e  found  employment  in  the  city  of  Washington  or  vicin- 
ity during  the  suspension;  hence,  they  come  within  the  rule  which 
awards  a  right  to  compensation  for  the  time  lost  by  them.  And  the 
fact  that  they  were  not  dismissed  or  furlou;^hed  makes  their  right  to 
pay  conclusive  on  the  Government. 

No  formal  written  or  verbal  contract  has  been  made  with  any  of  the 
employes.  A  portion  of  the  compositors  were  placed  on  the  rolls  to  be 
paid  at  the  rate  of  fifty  cents  per  thousand  ems  for  whatever  work  they 
might  perform,  others  to  be  paid  forty  cents  per  hour  during  the  time 
they  worked,  and  other  employes  to  be  paid  at  a  fixed  price  per  day; 
payments  to  be  made  on  pay-rolls  to  be  receipted  for  and  paid  monthly. 
There  ha«  been  no  express  contract  as  to  the  time  any  employ^  should 
be  retained.  The  general  and  well-known  usage  has  been  that  the 
Public  Printer  could,  in  lawful  exercise  of  his  discretion,  (1)  perma- 
nently discontinue  the  services  of  any  employ^  at  any  time,  or,  (2)  in 
case  of  diminished  work  and  consequent  necessity  for  reduction  of 
force,  furlough  any  employ^,  either  for  a  fixed  time  or  until  notice  be 
given  to  return  to  the  service,  or  (3)  limit  and  reduce  the  number  of 
hours  employes  might  work  each  day,  or  (4)  suspend  work  on  the 
usual  holidays.  Purloughed  employes  were  never  paid  during  the  time 
of  furlough.  The  usage  prior  to  the  joint  resolution  of  April  16,  1S80, 
had  been,  not  to  pay  employes  for  any  legal  holiday. 

There  is  no  statutory  provision  applicable  to  employes  in  the  Grovem- 
ment  Printing  Office  similar  to  that  in  section  1545  of  the  Revised 
Statutes,  in  relation  to  employes  in  navy-yards,  which  limits  the  right 
to  compensation  to  '^the  time  during  which  they  may  be  actually  em- 
ployed."   And  see,  as  to  a  similar  limitation,  se<jtion  171. 

The  persons  in  the  public  service  in  the  Government  Printing  Office 
are  either  officers  or  others  employed  by  contract,  express  or  implied, 
who  are  usually  denominated  "employes." 

As  to  officers^  no  question  is  presented.  They  were  entitled  to  be, 
and  were,  paid  the  salary  prescribed  by  statute,  wholly  without  refer- 
ence to  the  question  whether  they  were  on  duty  or  not  during  the 
period  in  which  work  was  suspended  in  the  Government  Printing 
Office.  (Evans's  case,  ante^  8;  Seward's  case,  antCj  53;  Rev.  Stats.,  40, 
41,  1265,  1742.)  Whether  the  Public  Printer  can  appoint  clerks,  and 
thereby  constitute  them  officers,  is  not  material  to  the  present  question^ 
(United  States  vs.  Germaine,  99  U.  S.,  508.)    Congress  has  recognized 
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them  as  officers  aud  made  appropriations  for  tlieir  payment.     (Act 
March  3,  1881,  21  Stats.,  390.) 

III. — ^The  right  of  the  employes  to  compensation  during  the  period 
of  suspension  of  work  in  the  Printing  Office  depends  upon  the  contract 
uuder  which  they  respectively  served  and  the  law  applicable  to  it. 

This  contract  may  l»e  considered  with  reference  (1)  to  the  time  of 
sasiiended  service  prior  to  the  President's  proclamation,  and  (2)  to  the 
effect  of  the  designation  of  "a  day  of  humiliation  and  mourning"  made 
ill  the  proclamation.  As  to  the  whole  period  some  general  principles 
will  be  noticed. 

Contracts  are  express  or  implied.  In  either  form  special  terms  or 
incident  rights  may  be  annexed  thereto  by  tisage.  (1  Parsons,  Cont., 
'  476;  2  Id.,  541;  3  Id.,  240;  1  Greenl.  Bv.,  sees.  292-294.)  There  was 
in  this  case  no  express  contract,  either  written  or  oral;  therefore,  the 
agreement  uuder  which  the  employes  rendered  services,  including  the 
special  terms  thereof  which  affect  the  right  to  compensation,  must  be 
inferred  or  implied  from  circumstances. 

The  Public  Printer  was  fully  authorized  to  make  any  lawful  con- 
tract with  each  employfe  which  he  deemed  proper  or  necessary  for  the 
public  interest.  By  express  written  or  oral  contract  he  could  have 
reserved  a  right,  with  or  without  cause,  at  any  moment  (1)  to  terminate 
the  service  of  the  employ^,  or,  (2)  in  case  of  diminished  work  or  for 
failure  of  an  appropriation,  and  consequent  necessity  for  reduction  of 
force,  to  furlough  him,  or,  (3)  in  such  case,  to  limit  and  reduce  the 
number  of  hours  of  work  each  day,  or  (4)  suspend  the  work  during  the 
usual  holidays,  or  (5)  on  the  occurrence  of  some  great  national  event,  as, 
e.  g.j  the  obsequies  of  a  President  who  dies  in  office,  or  (6)  without  any 
reason  or  cause  requiring  such  suspension  of  work.  This  right  on  the 
part  of  the  Public  Printer  might  be  inferred  from  usage  in  each  of  the 
cases  mentioned,  and  so  become  an  implied  provision  of  the  contract 
of  employment. 

The  right  on  the  part  of  the  Public  Printer  (1)  to  terminate  the 
service  of  any  employ^,  or  (2)  to  furlough  him  under  the  circumstances 
stated,  or  (3)  to  reduce  the  number  of  hours  for  work  each  day,  exists 
by  implication  under  general,  longcontinwd,  and  well-knoicn  usage  in 
every  contract  of  employment  made  by  him.  After  such  termination 
or  daring  such  furlough  no  right  to  compensation  for  services  or  claim 
for  damages  by  reason  of  such  termination  or  furlough  exists;  and  in 
such  case  of  reduction  of  hours  compensation  is  due  at  the  prescribed 
rate  only  for  the  actual  time  of  service.  The  right  to  suspend  work 
duriug  the  tumal  holidays  is  equallj^  well  established;  and  until  the 
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joint  resolntiou  of  April  IG,  1880,  gave  a  right  to  compensation  for  the 
clays  therein  enumerated  and  under  the  circumstances  therein  stated, 
none  wa«  ever  paid  for  the  time  lost  by  the  suspension. 

The  Public  Printer  may,  in  the  exercise  of  a  reasonable  discretion, 
suspend  all  work  for  a  time,  when  the  good  of  the  service  or  the  public 
interest  or  other  controlling  circumstance  so  requires,  without  thereby 
imposing  any  liability  on  the  Government. 

Employes  entering  upon  service  under  the  Public  Printer  are  by 
the  usa^je  referred  to  notified  that  their  services,  and,  consequently,  their 
right  to  compensation,  are  liable  to  be  interrupted  in  the  several  modes 
and  under  the  circumstances  stated.  They  are  chargeable  with  a 
knowledge  of  the  law  that  the  Public  Printer  may  do  whatever  the 
public  interest  or  the  necessities  of  the  service  may  require,  even  though 
such  interest  or  necessities  may  for  a  time  suspend  the  opportunity  for 
service  and  the  right  to  compensation  on  the  part  of  the  employ^ 
under  him. 

But  when  there  is  no  express  contract  reserving  a  right  to  the  Pub- 
lic Printer  to  suspend  work  in  other  cases  and  for  other  reasons  than 
those  named,  and  there  is  no  usage  from  which  employes  may  expect 
the  exercise  of  such  right,  any  other  unforeseen  and  not  absolutely 
necessary  suspension  must  operate  as  a  surprise,  must  defeat  the  antici- 
pations which  their  employment  and  the  nature  of  the  work  had  created, 
and  so  violate  their  understanding  of  the  nature  of  their  employment. 
Whatever  reasonable  men  are  led  to  expect  from  the  character  of  their 
employment  and  the  general  usages  affecting  it  is  an  implied  part  of 
the  contract  of  employment. 

Assuming  the  right  of  the  Public  Printer  to  dismiss  or  furlough 
employes  and  to  reduce  the  hours  of  service  in  the  cases  enumerated, 
and  for  any  of  the  resvsons  stated,  this  right  does  not  meet  the  case  or 
questions  now  presented. 

The  Public  Printer  did  not  dismiss  any  employ^  from  the  service,  be 
did  not  furlough  any  of  them  as  a  necessity  of  the  public  service,  nor 
did  he,  by  reason  of  such  necessity,  reduce  the  hours  of  daily  employ- 
ment; but,  on  the  contrary,  he,  during  a  period  of  three  and  a  half  work- 
ing-days, besides  the  ''day  of  humiliation  and  mourning,"  merely  de- 
prived the  employes  of  the  opportunity  to  work,  and  unless  they  can  be 
paid  the  reasonable  sum  they  might  have  earned  they  must  sa£fer  by 
reason  of  enforced  and  unexpected  idleness. 

If  this  enforced  idleness  was  justified  by  any  reason  which  the  law 
can  recognize,  the  employes  must  suffer  the  loss.  The  occasion  was  the 
recent  death  of  the  President  and  the  lying  in  state  of  his  remains  for 
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public  observatiou  in  the  rotuuda  of  the  Capitol  duriug  the  general 
period  of  mourning.  It  is  not  claimed  that  the  contract  of  employment 
expressly  reserved  a  right  to  suspend  work  on  such  occasion.  Of  course 
there  was  no  usage  a[)plicable  to  such  case.  It  is  not  perceived,  and 
certainly  it  is  not  shown,  how  any  public  interest  required  the  susi>eu- 
sion.  There  was  no  general  suspension  of  the  work  of  all  the  Depart- 
ments of  the  Government,  or  of  private  printing  establishments,  or  of 
citizens  of  the  United  States,  or  of  the  District  of  Columbia,  during  the 
whole  period  Mentioned.  The  President's  x)roclamation  may  well  be 
accepted  as  the  proper  measure  of  public  respect.  It  prescribed  for 
the  suspension  of  business  one  day. 

The  statute  declares  that  "from  the  first  day  of  October  until  the 
first  day  of  April,  in  each  year,  all  the  Bureaus  and*  offices  •  •  • 
shall  be  open  for  the  transaction  of  the  public  business  at  least  eight 
hours  in  each  day  ♦  •  ♦.^  (Eev.  Stats.,  162.)  This  does  not  in 
terms  apply  to  the  Government  Printing  Office,  but  it  establishes  a 
policy  applicable  to  it.  The  Printing  Office  is  a  very  important  branch 
of  the  public  service,  and  is  in  many  respects  auxiliary  to  the  regular 
Executive  Departments. 

There  is  nothing  in  the  prescribed  rate  of  compensation  which  gives 
the  Public  Printer  a  right  to  suspend  the  work.  The  Government 
agreed  to  pay  (1)  certain  compositors  fifty  cents  per  one  thousand  ems 
for  whatever  work  they  might  perform,  and  (2)  others  forty  cents  an 
hour  during  the  time  they  worked,  and  (3)  some  employes  a  fixed  price 
per  day.  But  in  each  case  there  was  a  fairly  implied  agreement  that 
each  employ^  should  have  continuous  employment^  subject  to  no  inter- 
ruptions other  than  those  referred  to  as  being  fixed  by  usa^e  or  au- 
thorized by  the  public  interest,  the  necessities  of  the  service,  or  other 
controlling  circumstance  affording  a  reasonable  justification  therefor, 
as,  e.  j7.,  pestilence,  conflagration,  riot,  or  other  similar  cause.  The 
printed  notice  i>osted  in  the  Government  Printing  Office  on  September 
2l8t  seems  to  carry  the  inference  that  the  suspension  of  the  work  was 
unusual  and  unexpected  by  employes,  (as,  from  the  nature  of  the  occa- 
sion, it  was,)  and  hence  that  it  was  not  such  a  suspension  as  was  con- 
templated in  the  contract  of  employment.  It  expressly  recognizes  the 
justice  of  a  claim  for  compensation,  but  assumes  that  the  law  has  de- 
nied the  means  of  securing  this  object.  The  suspension  of  the  work 
was  undoubtedly  the  result  of  a  geneVous  impulse  on  the  part  of  the 
experienced  and  able  public  officer  who  made  it,  and  who,  while  care- 
fnl  not  to  exceed  his  authority  in  making  payment,  has  employed  the 
proper  agency  and  shown  a  liberal  disposition  to  secure  justice  to  the 
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employes.  The  suspension  during  the  period  not  covered  by  the  Pres- 
ident's proclamation,  however  well  intended  as  an  expression  of  gen- 
erous respect  for  the  deceased  President  on  the  part  of  an  officer  in 
sympathy  with  the  feelings  of  a  nation  and  of  a  local  community  stricken 
with  grief,  was  still  neither  a  legal  necessity  nor  in  pursuance  of  any 
authority  reserved  in  the  contract  of  employment  or  authorized  by 
usage  or  other  controlling  circumstJince.  But,  however  good  or  praise- 
worthy the  motive,  it  resulted  in  depriving  the  employes  of  a  right  to 
earn  compensation  to  which,  by  the  contract  and  the  faw,  they  were 
entitled. 

IV.— On  the  part  of  those  persons  employed  ,in  continuous  service 
by  the  day,  hour,  or  fixed  price  for  i>iece-work,  there  is  no  right  to 
compensation  for  the  day  fixed  by  the  President's  proclamation  "as  a 
day  of  humiliation  and  mourning." 

The  proclamation  declared  that,  ''in  obedience  to  sacred  duty,  and  in 
accordance  with  the  desire  of  the  people,"  the  President  appointed  the 
2()th  day  of  September,  "on  which  daj'  the  remains  of  our  honored 
and  beloved  dead  will  be  consigned  to  their  hist  resting-place  on  earth, 
to  be  observed  throughout  the  United  States  as  a  day  of  humiliation 
and  mourning;"  and  that  he  recommended  "all  the  people  to  assemble 
on  that  day  in  their  respective  places  of  Divine  worship,  there  to  render 
alike  their  tribute  of  sorrowful  submission  to  the  \vill  of  Almighty  God, 
and  of  reverence  and  love  for  the  memory  and  chai-acter  of  our  late 
Chief  Magistrate." 

The  proclamation  did  not  seek  to  enforce  obedience  to  its  recom- 
mendations, but  there  can  be  no  doubt  that  the  day  was  set  apart  for 
the  purpose  stated  in  obedience  to  duty  and  the  desire  of  the  people. 
It  may  be  assumed  as  a  usage  that  the  people  respect  and  obey  the 
proclamations  of  the  President.  The  usages  of  the  people  become 
law.  Bouvier  says  the  common  law  is  "the  will  of  the  people" — "the 
deliberate  will  ofia  free  people."  Kent  says  "the  common  law  includes 
those  principles,  usages,  and  rules  of  action  applicable  to  the  govern- 
ment and  security  of  person  and  property  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of  the  will  of  the 
legislature."  It  may  be  conceded  that  the  proclamation  did  not  have 
precisely  the  force  of  common  law,  but  it  was  justified  by  "a  decent 
respect  to  the  opinions  of  mankii^."  It  created  a  holiday  in  the  solemn 
sense  of  the  word.  It  was  such  a  controlling  element  that  the  Public 
Printer  might,  in  i*eason  and  in  law,  regard  it  as  a  command,  or  at 
least  as  a  justification,  for  suspending  work  during  that  day.  If  he  hml 
not  suspended  work  on  that  day  he  woidd  have  done  violence  to  the 
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feeliugs  of  the  whole  people.  In  view  of  all  this,  the  assent  of  the  em- 
ploy6s  in  the  Government  Printing  Office  to  the  suspension  of  the  work 
for  that  day  may,  in  reason  and  law,  be  assumed.  It  is  true  the  Public 
Printer  did  nol  by  reason  of  the  proclamation  originally  suspend  the 
work  for  that  day,  but  he  anticipated  it,  thus  giving  in  advance  the 
highest  evidence  of  respect  for  the  will  of  the  people.  The  suspension 
of  the  work  for  that  day  having  been  made  with  the  express  assent  of 
the  Public  Printer  and  the  implied  assent  of  the  employes,  the  latter  can 
be  paid  no  compensation  for  that  day  unless  hy  force  of  statute,  c^n- 
tract,  or  tisage.  Tliere  is  no  statute  which  gives  a  right  to  such  com- 
pensation. The  joint  resolution  of  April  16,  1880,  gives  a  right  to 
comjiensation  under  some  circumstances  for  holidays  therein  named. 
One  of  these  is  the  \tsxial  annual  "day  of  jubilee,  public  fast,  or  thanks- 
giving.^ It  is  evident  that  this  is  not  a  "day  of  humiliation  and 
mourning." 

It  cannot  be  claimed  that  the  contract  of  employment  required  pay- 
ment for  days  on  which  by  mutual  agreement  no  work  was  done.  As  to 
compositors,  printers,  and  binders,  the  statute  gives  no  authority  to 
make  a  contract  to  pay  for  such  time.  It  contemplates  actual  service, 
and  those  who  claim  pay  under  it  must  render  or  tender  service,  unless 
the  tender  be  unnecessary  because  of  notice  that  service  would  not  be 
accepted.  It  is  competent  to  show  a  visage  to  pay  for  holidays  in  the 
case  of  employes  engaged  for  a  prescribed  tiine,  (Regina  vs.  Stoke,  5 
Ad.  &  EL,  K  S.  303;  1  Greenl.  Ev.,  sec.  292;  United  States  vs.  Bu- 
chanan, 8  How.,  102  ;)  but  no  such  usage  is  shown  in  this  case. 

The  joint  resolution  of  April  16,  1880,  (21  Stats.,  304,)  was  passed 
because  there  was  no  such  usage  as  to  ordinary  holidays. 

The  joint  resolution  of  May  31,  1880,  (21  Stats.,  307,)  recognizes  the 
right  of  the  President  to  issue  a  proclamation  "closing  all  [executive] 
departments  •  ♦  •  including  the  Oovernjnent  Printing  Office^'^ 
on  "Decoration  Day."  It  might  be  argued  with  great  force  that 
these  resolutions  should  be  construed  as  indicating  an  intention  on  the 
part  of  Congress  to  confer  on  employes  in  the  Government  Printing 
Office  the  same  rights  that  are  enjoyed  by  employes  in  the  Executive 
Departments  in  respect  of  pay  for  all  days  on  which  the  Departments 
and  Printing  Office  are  closed  by  Executive  order  or  proclamation,  and 
hence  that  the  employes  of  the  Government  Printing  Office  are  entitled 
to  be  paid  for  the  26th  day  of  September ;  in  other  words,  that  these 
resolutions  recognize  the  practice  of  the  Executive  Departments  in 
respect  of  paying  employes  for  such  days  as  a  lawful  custom,  and  that 
the  intent  was  to  make  that  custom  applicable  to  contracts  for  service  in 
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the  Printing  Ofiftce.  The  laws  authorizing  pay  to  officers  and  employes 
should,  when  there  is  any  doubt  as  to  their  meaning,  be  construed  in 
favor  of  the  officers  and  employes.  (United  States  vs.  Morse,  3  Story, 
C.  C,  87,  91;  Leake's  case,  ante,  431, 439.)  This  rule  applies,  however, 
only  when  the  statute  or  statutes  admit  of  two  interpretations;  and  such 
interpretations  do  not  seem  to  be  permissible  in  respect  of  these  resolu- 
tions, since  they  provide  expressly  for  certain  named  days.  They 
cannot  be  extended  to  include  other  days.  Expressio  unius  est  exdusio 
alterius. 

It  must,  therefore,  be  held  that  the  persons  employed  in  the  Govern- 
ment Printing  Office  under  contract  to  be  paid  for  actual  work  done  or 
actual  time  employed  are  not  entitled  to  compensation  for  the  26th  day 
of  September. 

V. — Accounting  officers  of  the  Treasury  have  no  jurisdiction  over 
claims  for  unliquidated  damages  sounding  in  tort;  but,  excepting  un- 
certain damages  resting  in  opinion,  and  not  accurately  ascertainable  by 
evidence  and  computation,  the  proper  accounting  officers  have,  under 
sections  230,  269,  277,  and  317  of  the  Revised  Statutes,  authority  to 
allow  claims  for  damages  not  sounding  in  tort,  when  there  is  an  appro- 
priation available.  Damages  not  sounding  in  tort  arise  in  different 
classes  of  cases,  and  are  of  different  kinds,  among  which  are  liquidated 
and  unllqcddated  damages.  Thus,  it  is  said  that  when  parties  agree 
ui)on  a  sum  which  shall  be  the  damages  which  he  who  violates  the 
contract  shall  pay  to  the  other,  the  damages  thus  agreed  upon  before- 
hand, when  sanctioned  by,  or  not  in  violation  of,  the  law,  are  called 
liquidated  damages.  (3  Pars.  Cont.,  156;  2  Chit  Cont.,  11th  Am.  ed., 
1317.)  Again,  liquidated  damages  are  defined  as  those  '<  whose  amount 
has  'been  determined  by  anticipatory  agreement  between  the  par- 
ties.'' (Bouv.  Diet.)  So,  if  the  circumstances  make  the  contract  price 
the  measure  of  damages,  that  price  constitutes  liquidated  damages. 
^'  Unliquidated  damages^^  are  those  which  are  unascertained,  such  as 
require  evidence  to  fix  the  amount  which  should  be  allowed.  These 
damages  arise  in  different  classes  of  cases.  Thus,  in  some  cases 
they  rest,  in  a  large  measure,  on  opinion,  or  they  "depend  upon 
the  peculiar  circumstances  of  each  particular  case,  which  cannot 
be  ascertained  by  calculation  or  computation,  as  [1]  damage  for  not 
using  a  farm  in  a  workmanlike  manner,  [2]  for  not  building  a  house  in 
a  good  and  sufficiently  strong  manner,  [3]  on  warranty  in  the  sale  of  a 
horse,  [4]  for  not  skillfully  amputating  a  limb,  and  [5]  other  eases  of 
like  character."  (Butts  vs.  Collins,  13  Wend.,  156;  Sedgwick,  Damages, 
524 ;  2  Greenl.  Ev.,  sec.  259.      In  many  cases  of  unliquidated  damages 
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the  amount  is  ascertainable  upon  proper  evidence  by  computation. 
Thus,  it  is  said,  "where  •  •  ♦  the  damages  are  capable  of  being 
certainly  known  and  estimated '^  the  injured  party  is  not  limited  to  a 
prescribed  penalty.  (Baird  vs.  United  States,  96  U.  S.,  430 ;  2  Greenl. 
Ev.,  sec.  258.)  The  maxim  that  Id  cerium  est  quod  cerium  reddi  potest 
applies  in  such  case. 

Unliquidated  damages  sounding  in  tort  are  not  the  subject  of  an  "ac- 
count." 

Bouvier  defines  an  "account"  as  "a  detailed  statement  of  the 
mutual  demands  in  the  nature  of  'debt  and  credit  between  parties, 
arising  out  of  contracts  or  some  fiduciary  relation."  (Law  Diet.,  tit. 
"Account;"  Whitwell  vs.  Willard,  1  Mete.  Mass.,  216;  Blakeley  vs. 
Biscoe,  Hempst.  Ark.,  114;  Portsmouth  vs.  Donaldson  et  al.^  32  Pa. 
St,  204;  2  Greenl,  Bv.,  sec.  37.)  He  defines  "debt"  as  "a  sum  of 
money  due  by  certain  and  express  agreement."  (See  2  Greenl.  Ev., 
sec.  279.)  Damages,  on  the  contrary,  are  given  as  a  compensation, 
recompense,  or  satisfaction  for  an  injury  actually  received.  (Bouv.  Law 
Diet.,  tit  "Damages;"  2  Greenl.  Ev,,  sec.  253.) 

While  the  statutes  which  give  the  First  Auditor  and  First  Comp- 
troller jurisdiction  do  not  extend  to  claims  for  unliquidated  damages 
sounding  in  tort,  nor  to  uncertain  damages  resting  in  opinion  and  not 
ascertainable  by  evidence  and  computation,  they  clearly  do  give  juris- 
diction of  claims  for  damages  not  sounding  in  tort,  the  just  amount 
of  which  may  be  ascertainable  from  the  circumstances  of  the  case. 

The  Ee vised  Statutes  provide  as  follows: 

"Sec.  236.  All  claims  and  demands  whatever  by  the  United  States 
or  against  them,  and  all  accounts  whatever  in  which  the  United  States 
are  concerned,  either  as  debtors  or  as  creditors,  shall  be  settled  and 
adjusted  in  the  Department  of  the  Treasury," 

There  is,  in  practice,  no  mode  for  settling  and  paying  a  claim  against 
the  United  States  other  than  by  stating  an  account  therefor,  and  cer- 
tifying that  a  balance  is  due  the  claimant.  (Senate-Disbursement 
case,  ante^  404,  407.)  Until  this  is  done,  no  warrant  authorizing  pay- 
ment can  issue.  As  the  accounting  officers  are  alone  authorized  to  state 
and  settle  the  public  accounts  which  are  adjusted  "  in  the  Depart- 
ment of  the  Treasury,"  and  certify  the  balances  due,  it  follows  that 
they  have  jurisdiction  over  all  claims  against  the  United  States  which 
are  to  be  settled  and  adjusted  "in  the  Department  of  the  Treasury." 

The  Revised  Statutes  provide : 

"Sec.  2G9.  It  shall  be  the  duty  of  the  First  Comptroller:  •  •  • 
To  examine  all  accounts  settled  by  the  First  Auditor    •••.'' 
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''Sec.  277.  •  ♦  •  The  First  Auditor  shall  receive  and  examine 
all  accounts  accruing  in  the  Treasury  Department    •     ♦     • ." 

( I.)  The  language  of  the  statutes  applies  only  to  accounts  and  to  claims 
which  may  properly  be  made  the  subject  of  an  account,  and  not  to 
claims  for  damages  for  breach  of  contract  sounding  in  tort.  It  is  true 
that  section  236  of  the  Revised  Statutes  refers  to  ''  all  claims  and  de- 
ma  nds,^  but^  taking  in  view  all  the  provisions  together,  the  words  may 
be  aptly  restricted  to  claims  for  money  due  and  ascertainable  under  con- 
tract, upon  the  maxim  that  *' general  words  maybe  aptly  restrained 
according  to  the  subiect-mattcr.''    (Broom,  L'»g.  Max.,  6^6,) 

(2.)  This  view  is  sustained  by  repeated  opinions  of  the  Attorneys- 
General.  Thus,  on  the  7th  of  June,  1854,  Attorney-General  Gushing 
in  an  elaborate  opinion  held  that  "the  Comptrollers  and  Auditors  of 
the  Treasury  hitve  no  general  authority  to  award  damages  as  for  tort 
on  contract  broken;  their  jurisdiction  is  confined  to  matters  of  account 
arising  ex  contractu^  or  by  operation  of  law."  He  shows  that "  an  auditor 
is  he  who  audits,  and  is  defined  to  be  a  person  appointed  or  authorized 
to  examine  an  account,  compare  the  charges  with  the  vouchers,  hear 
the  parties,  allow  or  reject  charges,  and  state  the  balance.  To  audit 
is  to  examine  and  adjust  an  account,''^  (6  Op.  Att.-Gen.,  523.)  In  the 
various  forms  and  uses  of  the  term  account  "  there  is  exclusion  of  the 
idea  of  damages,  the  amount  of  which  is  not  th'^  result  of  computation 
merely,  but  involves  other  considerations,  and  especially  th^i  determination 
of  indemnity  for  breach  of  contract,  sounding  in  tort,  and  depending  on 
vario IS  premises  of  lawandfact^  (6  Op.  Att-Qen.,  523;  2  Op.,  457;  4 
Op.,  112,  327,  590;  5  Op.,  28,  630;  Opinion  of  July  2,  1832,  ed.  1841,  p. 
882  ;  8  Op.,  298.) 

(3.)  Uniform  usage  long  continued  has  settled  the  construction  of  the 
statutes  cited.  It  was  said  in  1854,  in  the  opinion  of  Attorney-General 
Gushing,  just  cited,  that  "it  would  be  an  unheard-of  thing  for  an 
auditor,  appointed  to  audit  an  account,  to  enter  into  a  question  of 
uulicpiidated  damages  [sounding  in  tort]  for  breach  of  contract  (6 
Op.  Att-Gen.,  524.  See  Baird  vs.  United  States,  96  U.  S.,  430;  McKee's 
case,  12  Ct.  Cls.,  556.) 

This  usage  has  prevailed  ever  since.  (Digest,  Second  Comptroller 
Broadhead's  Decisions,  pp.  29,  53.) 

There  may  be  some  claims  growing  out  of  breach  of  contract  which 
can  be  paid  as  for  "sums  actually  expended  and  lost"  in  x>art  execu- 
tion of  a  contract,  and  others  of  like  character.  But  it  would  be  a  very 
large  power  to  award  damages  in  all  cases  of  claims  founded  on  con- 
tracts broken  by  the  refusal  to  receive  goods  or  services  tendere<l 
according  to  contract,  where  the  claim  is  one  sounding  in  tort.     Such 
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power  has,  as  far  as  can  be  ascertained,  not  been  exercised  by  the  ac- 
counting officers.  The  fact  that  accounting  officers  have  not  exercised 
it  may  be  reganled  as  evidence  of  long-settled  construction  that  they 
were  not  clothed  with  a  jurisdiction  to  assess  damages  in  such  cases. 

In  the  courts  three  remedies  are  open  to  an  employe  rendering 
service  at  fixe<l  wages  who  is  wrongfully  dismissed  or  wrongfull^^  pre- 
vented from  performing  his  contract,  either  one  of  which  h^may  pursue, 
to  wit:  (l)Treatthe  contract  of  employmen  tasre«ctw<?e^,and  sueindebt 
or  assumpsit  for  the  wages  due ;  (2)  at  the  end  of  the  contract  period  • 
of  service,  or  time  when  wages  become  due,  sue  and  recover  damages; 
(3)  without  waiting  until  the  expiration  of  the  contract  period,  imme- 
diately sue  for  any  special  injury  sustained  in  consequence  of  a  breach 
of  the  contract  in  being  denied  the  privilege  of  performance.  (Rogers 
vs,  Parham,  8  Cobb,  Ga.,  193;  Masterton  vs.  Mayor,  7  Hill,  N.  Y.,  61 ; 
2  Smith's  Lead.Cas.,  23,  45, 46;  2  Pars.  Cont.,  6th  ed.,  34,  n,  (flf),  41,  n.  («); 
2  Greenl.  Ev.,  sec.  104;  Sedgwick,  Dam.,  6th  ed.,  224,  267,  n.;  Fowler 
rs.  Armour,  24  Ala.,  194;  Goodman  vs,  Pocock,  15  Q.  B.,  526;  6  Op. 
Att-Gen.,  521.) 

In  the  first  and  secon  1  cases  stated,  the  claims  would  usually  be  for 
liquidated  damages — a  mere  matter  of  account;  in  the  other  case  the 
claim  would  be  for  unliquidated  damages.  In  the  last  case  stated,  the 
claim  may  be  for  the  amount  of  the  wagies  the  claimant  might  have 
earned  under  the  contract,  less  the  amount  he  might  have  earned  else- 
where. Such  amount  is  uncertain,  and  depends  on  evidence.  The 
authority  of  accounting  officers  to  take  jurisdiction  of  such  case  is  not 
now  presented  for  decision, 

VI. — The  claim  of  the  employes  in  the  case  under  consideration  is, 
upon  the  facts  stated,  so  far  liquidated  damages  as  to  be  within  the  juris- 
diction of  the  accounting  officers.  Their  claim  is  based  on  a  continuous 
contract  of  service,  but  they  were  not  dismissed  from  employment. 
Service  was  interrupted  without  their  consent.  They  were,  however, 
expected  to  be  (as  in  fact  they  were)  in  readiness  to  return  to  work  at 
any  time,  notwithstanding  the  suspension;  and,  in  the  mean  time,  so  far 
as  appears,  they  were  not,  and  could  not  have  been,  employed  here  at 
their  respective  occupations  or  trades. 

1.  When  an  employ^  under  a  contract  for  continuous  service  is,  with- 
out his  consent,  temporarily  and  without  sufficient  excuse  interrupted 
in  his  work  by  his  employer,  the  contract  of  service  remains  in  force. 
The  employe  is  required  by  his  contract  to  be  in  readiness  for  duty  on 
call;  he  is,  therefore,  entitled  during  such  interruption  to  paj-nient  at 
the  contract  rate  of  wages.  His  claim  in  such  case  is  not  for  uncertain, 
unli<[uidat€d  damages,  but  for  the  contract  compensation.    This  prin- 
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ciple  is  sustained  in  many  cases.  Thus  in  Little  rs,  Mercer  (9  Mo., 
218)  the  action  was  debt  upon  a  sealed  instrument  to  recover  the  price 
agreed  to  be  paid  to  plaintiff  for  building  the  abutment  of  a  bridge. 
The  employ^  commenced  the  work,  and  would  have  complete<l  it,  but 
was  prevented  by  the  employer.  It  was  not  alleged  that  the  plaintiflf 
could,  or  did,  procure  employment  elsewhere  during  the  time  requisite 
to  complete  the  work.  The  court  said  "the  plaintiff  could  sue  on  the 
covenant  and  recover  the  contract  price  of  the  work  as  though  it  had 
been  completed.'^  In  a  similar  case,  Clendennen  vs.  Paulsel,  (3  Mo., 
230,)  the  court  said  the  employ^  "  might  have  sued  on  the  covenant 
and  have  alleged  the  prev^ention,  in  which  case  he  would  have  been 
entitled  to  his  money  as  if  he  had  performed  his  covenant.^  In  Helm 
vs.  Wilson  (4  Mo.,  41)  it  was  said:  "  It  is  a  general  rule  of  law  that  a 
contract  must  be  performed  according  to  the  terms  of  the  agreement 
before  the  party  can  have  any  right  of  action.  This  rule,  however,  is 
subject  to  some  qualifications.  One  is,  that  if  the  other  party  will  pre- 
vent the  execution  of  the  agreement,  then  the  action  will  lie,  and  the 
plaintiff's  right  to  recover  is  as  complete  as  it  the  contract  had  been 
fully  executed.''  The  same  rule  has  been  applied  in  New  York,  where 
it  has  been  held  that  "  where  one  contracts  to  employ  another  for  a 
certain  time  at  a  specified  compensation,  and  discharges  him  without 
cause  before  the  expiration  (^  the  time,  he  is,  in  general,  bound  to  pay 
the  full  amount  of  wages  for  the  whole  time."  (Costigau  vs.  M.  &  H.  B. 
R.  Co.,  2  Deuio,  609;  2  Chit.  Cont.,  11th  Am.  ed.,  840  et  seq.;  Posey  vs. 
Garth, 7  Mo., 94;  Marsh  vs.  Richards, 29  Mo., 99;  Robinson  vs.  Hindman, 
3  Esp.,  235;  Beeston  vs.  Collyer,  4  Bing.,  309;  Stewart  vs.  Walker,  14 
Pa.  St.,  293;  2  Smith's  Lead.  Ca8.,49;  2  Greenl.  Ev.,8ec.  261,  n.  (a);  Sedg- 
wick, Dam.,  6th  ed.,  213,  251.)  The  case  of  Dillon  vs*  Anderson,  (43 
N.  Y.,  231,)  in  which  the  opinion  was  delivered  by  a  learned  judge 
who  is  now  Secretary  of  the  Treasury,  though  not  on  the  exact  question, 
throws  much  light  on  principles  in  accord  with  those  stated.  The 
United  States  is  generally  held  to  the  same  liability  uiion  contracts  as 
individuals.  (Great  Falls  Mfg.  Co.'s  case,  16  C  t.  Cls.,  179.)  There  is,  of 
course,  a  difference  in  principle  between  contracts  for  personal  services 
and  those  for  supplying  materials.  A  party  who  contracts  to  supply 
materials  which  are  tendered  but  not  received,  does  not  necessarily 
lose  them,  and  when  he  does  not  he  cannot  recover  full  value. 

As  to  employes  under  a  contract  for  continuous  service  on  an  agreed 
compensation  per  day,  month,  or  hour,  no  doubt  exists  concerning  their 
right  to  full  payment.  It  is  not  shown  that  there  wjvs,  by  contract  or 
usage,  a  right,  unnecessarily  and  without  adequate  Ciiuse,  to  suspend 
work  in  the  Goveriunent  Printing  Office  at  the  end  of  any  day,  nioutb. 
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or  hoar.  It  may  be  urged  that  the  rule  of  compensatiou,  or  of  *Hlain- 
ages  against  the  employer  for  the  breach  of  a  contract  to  perform  me- 
chanical work  by  the  piece,  is  different,"  and  that  th  is  rule  shouhl  be 
applied  to  compositors  employed  at  fifty  cents  per  thousand  ems  act- 
aally  set.  (Clark  vs,  Marsiglia,  1  Denio,  317;  2  Greenl.  Bv.,  sec.  261, 
note  (a).)  CTmloubtedly,  if  the  employer  by  contract  reserve  a  right  to 
suspend  work  or  to  terminate  a  contract  when  any  piece  of  work  is  finished^ 
he  may  do  so  without  incurring  a  liability  to  damage.  So,  if  a  party 
agree  to  furnish  materials  and  make  a  given  number  of  articles,  and 
his  contracl  is  terminated  and  he  does  not  furnish  all  the  materials, 
he  is  clearly  not  entitled  to  payment  for  the  materials  not  furnished. 
(Dillon  vs.  Anderson,  43  N.  Y.,  237 — ^Folger,  C.  J. ;  Clark  vs,  Marsiglia, 
1  Denio,  317.)  But  a  printer  paid  by  the  month  on  continuous  service 
upon  an  agreed  compensation  of  fifty  cents  per  thousand  ems  occupies 
no  such  position.  The  mode  of  ascertaining  the  rate  of  his  compensa- 
tion does  not,  in  the  absence  of  a  special  agreement  or  usage,  abridge 
his  right  to  continuous  employment.  By  every  principle  of  reason  he 
is  entitled  to  the  wages  he  might  have  earned. 

2.  The  act  of  the  Public  Printer  was  not  a  tort.  It  is  well  settled 
that  "the  Gk)vernment  is  not  responsible  for  the  malfeasance,  or  wrongs, 
or  neglects,  or  omissions  of  duty  of  the  subordinate  ofiBcers  or  agents 
employed  in  the  public  service."  (Story,  Agency,  sec.  319;  U.  S.  vs. 
Kirkpatrick,  9  Wheat,  720;  U.  S.  vs,  Vanzandt,  11  Wheat.,  190; 
Dox  et  aL  vs.  The  Postmaster-General,  1  Peters,  318,  325;  Johnson 
et  at.  vs.  United  States,  5  Mason,  C.  C,  441;  U.  S.  vs.  Buchanan,  8  How., 
83;  Seymour  vs.  Van  Slyck,  8  Wend.,  403 ;  Nicholson  et  al.  vs.  Mounsey 
&  Symes,  15  Bast,  384,  393;  Duncan  vs.  Findlater,  6  Clark  &  Fin., 
903;  6  Op.  Att.-Gen.,  617.)  This  rule  exempts  the  Government  from 
liability  in  those  cases  in  which,  as  between  private  persons,  relief 
would  be  sought  in  courts  in  actions  of  tort,  or  ex  delicto.  It  has  no 
application  when  the  action  is  ex  contractu.  (Gibbons  vs.  U.  S.,  8 
Wall.,  269;  Bank  of  Boston  vs.  U.  S.,  10  Ct.  Cls.,  519,  545;  10  Op.  Aft.- 
Gen.,  416;  7  Op.,  88;  Parks  vs.  Ross,  11  How.,  362;  Great  Falls  Mfg. 
Co.'s  case,  16  Ct.  Cls.,  160;  Field's  case,  16  Ct.  Cls.,  448;  United  States 
vs.  State  Bank,  96  U.  S.,  36;  Speed  vs.  U.  S.,  8  Wall.,  77.) 

If  the  employes  who  were  denied  the  privilege  of  rendering  service 
consented  to  the  suspension  of  work,  they  would  have  no  claim  to  any 
remuneration.  Volenti  Jit  nrn  injuria.  (United  States  os.  Wormer,  13 
Wall.,  25.)  It  is  not  alleged  that  they  were  consulted  or  asked  to  con- 
sent; and  in  fact  they  did  not  consent. 

3.  If  any  employe  was  unable  during  the  period  of  suspension  to  ren- 
der service,  he  suffered  no  damage  by  the  suspension,  and  can  receive 
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no  remuneration.     (Cuckson  vs.  Stones,  1  Ellis  &  Ellis,  Q.  B.,  248;  2 
Chit.  Cont.,  nth  Aui.  ed.,  854.) 

Subject  to  the  limitations  and  qualifications  stated,  the  right  of  the 
employes  in  the  Government  Printing  Office  to  remuneration  for  the 
loss  they  respectively  sustained  by  the  suspension  of  the  work  ou 
the  days  in  question,  is  well  supported  by  law.  The  law  which  gives 
such  right  to  remuneration  is  reasonable  and  just.  It  would  be  strange 
indeed  if  an  employer,  whether  a  private  citizen,  a  corporation,  or 
the  Government,  could  make  a  contract  giving  an  employ^  the  right 
to  earn  wages  in  a  continuous  service,  or  for  a  fixed  time,*  and  after- 
wards while  the  employ^  is  at  work  turn  him  out,  close  the  door  on 
him  without  his  consent,  deny  him  the  privilege  agreed  upon,  and 
theu  turn  about  and  say  to  him,  **You  performed  no  'piece-work'  or 
Hime-work,'  and  shall  therefore  have  neither  the  stipulated  compensa- 
tion nor  any  money  in  lieu  of  that  which  you  might  have  earned."  The 
public  service,  as  well  as  private,  is  promoted  by  justice  and  fair  deal- 
ing. An  exact  observance  of  contracts  affords  the  surest  means  of 
securing  competent,  faithful  employes,  and  at  reasonable  rates  of  wages. 
If  they  must  incur  hazards,  they  will  inevitably  indemnify  themselves 
against  loss  by  demanding  greater  wages.  If  officers  intrusted  with 
the  power  to  make  contracts  of  employment  deem  it  just  to  avoid 
liability  on  the  part  of  the  Government  in  cases  of  suspended  work, 
contracts  can  be  made  accordingly. 

VII. — Congress  h4s  made  no  express  appropriation  for  the  payment  of 
claims  for  unliquidated  damages.  The  current  appropriation  for  public 
printing  is,  however,  applicable  to  the  payment  of  icafjes  to  which  em- 
ployes are  entitled  by  contract.  The  a<3t  of  March  3,  1881,  (21  Stats., 
455,)  under  the  caption  of  "public  printing  and  binding,''  makes  an 
appropriation  as  follows : 

*'Por  the  ptiblic  printing,  for  the  public  binding,  and  for  paper  for  the 
public  printing,  including  the  cost  of  printing  the  debates  and  proceed- 
ings of  Congress  in  the  Congressional  Record,  and  for  lithographing, 
mapping,  and  engraving  for  both  Houses  of  Congress,  ihe  Supreme 
Court  of  the  United  States,  the  supreme  court  of  the  District  of 
Columbia,  the  Court  of  Claims,  the  Library  of  Congress,  and  the  de- 
partments, and  for  all  the  necessary  materials  which  may  be  needed 
in  the  prosecution  of  the  work,  one  million  seven  hundred  thousand 
dollars    •     •     •." 

Accidents  may  interrupt  employment,  and  if,  in  such  cases,  it  is  in- 
tended that  the  loss  of  time  should  fall  on  employ^,  such  intention 
may  be  shown  by  emtra^t  or  usage.  It  is  well  known  that  private 
printing  establishments  in  similar  cases  frequently,  pursuant  to  con- 
tract, pay  men  for  time  unemployed,  when  the  business  is  temporarily 
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suspended.  It  may  well  be  supposed  that  Congress  in  creating  the 
office  of  Public  Printer  designed  to  give  him  the  powers  necessary  in 
the  management  of  a  great  office.  One  of  the  rules  of  the  Printers' 
Typographical  Union  of  the  District  of  Columbia  is  as  follows: 

"When  compositors  employed  by  the  piece  are  compelled  to  be  idle 
for  want  of  letter,  copy,  or  any  other  cause,  40  cent«  per  hour  shall  be 
charged :  Provided^  That  this  rule  shall  not  apply  if  the  employer  does 
not  require  the  compositors  to  remain  in  or  near  the  office." 

This  rule,  if  consented  to  either  expresftly  or  by  ttsage,  may  become  a 
part  of  the  contract  of  employment.  Whether  this  rule  applies  to  the 
Government  Printing  Office,  or  whether  any  such  usage  exists  as  to  it, 
does  not  appear.  Whether  it  does  or  not,  the  Government  can  afford 
to  be  as  just  and  liberal  as  any  private  employer  in  the  District  of 
Columbia.  But  the  right  does  not  depend  on  this  rule;  it  exists  by 
contract,  and  the  contract  is  to  be  construed  liberally. 

The  conclusion  is  that  employes  in  the  Government  Printing  Office, 
serving  under  continuous  contracts,  who  were  on  the  days  in  question 
without  their  assent,  and  without  such  reason  as  the  law  sanctions, 
suspended  from  work,  but  required  to  be  in  readiness  to  resume  it,  who 
neither  could  nor  did  secure  employment  in  the  mean  time,  and  who  in 
no  respect  violated  the  contract  of  employment  on  their  part,  are,  in 
the  absence  of  any  usage  in  such  case  excluding  the  right  to  compen- 
sation, entitled  to  the  payment  of  such  wages  as  might  have  been  earned 
daring  the  period  of  suspension.  Time-work  can  be  estimated  for  the 
legal  day  of  eight  hours.  Piece-work  can  be  estimated  by  the  usual 
amount  performed  when  in  service. 

Payment  by  the  Public  Printer  in  accordance  with  this  conclusion, 
on  rolls  by  him  certified,  will  be  deemed  valid,  and  such  rolls  will  be 
allowed  as  vouchers  in  his  accounts  as  disbursing  officer.  It  is  not 
required  that  the  certificate  shall  show  the  performance  of  work,  but 
only  the  amount  to  which  each  employ^  is  entitled  in  accordance  with 
this  opinion. 

The  Public  Printer  will  be  advised  accordingly. 

Tbeastjby  Department, 

First  Comptroller's  Office,  December  3,  1881. 


Note. — The  Public  Printer,  uotwithstauding  this  opinion  of  the  Comptroller,  de- 
clinerl  to  pay  the  employes  for  any  part  of  the  time  in  which  work  was  suspended  by 
him.  January  31,  le<82,  Hon.  A.  J^.  McClnre,  from  the  Committee  on  Printing,  sub- 
mitted a  report  (No.  166,  Ist  Sess.,  47th  Cong.)  in  the  House  of  Representatives, 
in  favor  of  allowing  payment  of  compensation  to  the  employes  in  the  Government 
Printing  Office  for  the  whole  time  lost  by  the  suspension  of  work.  The  report  was 
adopted,  and  a  joint  resolution  was  passed,  approved  July  12,  1882,  by  which  the 
Public  Printer  was  **  directed  to  pay  the  employees  of  the  Government  Printing  Office 
the  pay  deducted  from  them  fop  the  time  lost  during  the  obsequies  of  the  late  Presi- 
dent James  A.  Garfield,  during  the  month  of  September,  eighteen  hundred  and 
eighty-one." 
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IN  THE  MATTER  OF  REPAYING,  WHEN  PURCHASERS  AEE 
EVICTED  THROUGH  FAILURE  OF  TITLE,  THE  PURCHASE- 
MONET  OF  LANDS  SOLD  FOR  DIRECT  TAXES -EDMUNDS' 
CASE. 


I.  If  a  permanent  specific  appropriation  has  been  incorporated  in  the  Revised  Statutes 
as  a  i)eruianent  annual  appropriation,  the  character  affixed  to  it  by  the  revision 
must  prevail. 

•i.  Section  5597  of  the  Revised  Statutes  saves  rights  accruing  or  which  have  accrued 
under  statutes  repealed  and  supplied  by  the  revision. 

3.  The  acts  of  May  9,  1872,  (17  Stats.,  ch.  145,  p.  89,)  and  June  8,  1872,  (17  Stats., 
ch.  337,  p.  332,)  are  not,  nor  is  any  provision  of  either,  repealed  by  the  enactment 
of  the  Revised  Statutes,  although  section  2  of  the  former  act,  as  amended  by 
section  9  of  tlie  latter,  made  an  appropriation,  the  provision  for  which  has  been 
incorporated  in  section  3689  of  the  Revised  Statutes. 

December  12,  1881,  the  Hon.  George  F.  Edmunds,  chairman  of  the 
Committee  on  the  Judiciary,  United  States  Senate,  addressed  to  the 
First  Comptroller  the  following  letter: 

"Sir:  1  beg  leave  to  call  your  attention  to  the  act  of  9  May,  1872, 
chap.  145,  vol.  17,  p.  89,  and  to  the  last  section  of  the  act  of  8  June, 
1872,  chap.  337,  vol.  17,  p.  332,  and  to  ask  whether  the  provisions  of 
those  two  acts,  or  any  part  thereof,  have  been  carried  into  the  Revised 
Statutes,  or  into  any  amendment  thereof!  The  only  thing  that  I  can 
find  on  the  subject  is  section  3689,  where,  under  the  permanent  appro- 
priation provisions,  the  law  provides  for  the  payment  to  a  purchaser, 
&c.,  whose  title  fails,  without  an  annual  appropriation.  I  shall  be  glad 
to  know  whether  these  provisions  of  the  acts  of  1872,  or  any  of  them, 
are  still  in  force,  and  if  so,  how,  and  have  thought  that  your  office 
might  perhaps  inform  me  without  trouble.^ 


Opinion  by  William  Lawrence,  First  Comptroller : 

Treasury  Department, 

First  Comptroller's  Office^ 
Washington^  D.  C,  December  19,  1881. 

Hon.  George  F.  Edmunds, 

Chairman  Judicia)*y  Committee^  United  States  Senate. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  12th  instant,  asking  whether  the  provisions  of  the  two  acts  referred 
to  therein,  or  any  part  thereof,  have  been  carried  into  the  Revised 
Statutes,  or  into  any  amendment  thereof,  and  whether  the  provisions 
of  these  acts,  or  any  of  them,  are  still  in  force;  and,  if  so,  how. 

In  answer,  I  state  that  the  acts  referred  to  have  not,  nor  has  any 
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part  thereof,  been  carried  into  the  Revised  Statutes,  nor  into  any 
amendment  thereof,  except  in  so  far  as  section  3689  of  the  Revision 
(page  724)  makes  a  '^permanent  annual  appropriation"  of  such  sums 
"as  may  be  necessary"  *'to  repay  to  purchasers  evicted  through 
failure  of  title  from  lands  sold  to  them  in  insurrectionary  districts 
for  direct  taxes"  the  purchase-money  of  such  lands.  This  appropria- 
tion was  originally  made  in  section  2  of  the  act  of  May  9, 1872,  and 
it  was  continued  in  section  9  of  the  act  of  June  8,  1872,  amending 
the  former  section.  The  appropriation  as  found  in  the  original  stat- 
utes might  possibly  be  deemed  a  '-permanent  specific"  appropriation, 
whereas  in  the  Revised  Statutes  it  is  inserted  as  a  '^permanent  annual" 
appropriation,  which  differs  in  some  respects  from  a  '*  permanent 
specific  one."  (Ashton's  case,  1  Lawrence,  Compt.  Dec,  166.)  The 
character  affixed  to  it  by  the  revision  must  prevail.  (United  States 
t>«.  Bowen,  100  U.  S.,  508,  513;  United  States  !?«.  Hirsch,  100  U.  S., 
35;  Arthur  vs.  Dodge,  101  U.  S.,  34;  United  States  vs.  Clafliu,  97  U.  S., 
548;  Bechtel  vs.  United  States,  101  U.  S.,  597 ;  Audit  case,  1  Lawrence, 
Compt  Dec.,  43,  n.;  Tillamook  case.  Id.,  133.) 

,  The  question  as  to  whether  the  provisions  of  these  acts  or  any  of 
them  are  still  in  force,  is  not  without  difficulty.  It  is  to  be  considered 
in  view  of  the  following  sections  of  the  Revised  Statutes: 

"Sec.  5595.  The  foregoing  seventy-three  titles  embrace  the  statutes 
of  the  United  States  general  and  permanent  in  their  nature,  in  force  on 
the  1st  day  of  December  one  thousand  eight  hundred  and  seventy- 
three    •     •     •. 

"  Sec.  5596.  All  acts  of  Congress  passed  prior  to  saifl  first  day  of 
December  one  thousand  eight  hundred  and  seventy-three,  any  portion 
of  which  is  embraced  in  any  secti  »n  of  said  revision,  are  hereby  repealed, 
and  the  section  applicable  thereto  shall  be  in  force  in  lieu  thereof;  all 
parts  of  such  acts  not  contaiued  in  such  revision,  having  been  repealed 
or  suiierseded  by  subsequent  acts,  or  not  being  general  and  permanent 
in  their  nature:  Provided,  That  the  incorporation  into  said  revision  of 
any  general  and  permanent  provision^  taken  from  an  act  making  appro- 
priations, or  from  an  act  containing  other  provisions  of  a  private,  local, 
or  temporary  charoAiter,  sluUl  not  repeal,  or  in  any  way  affect  any  appro- 
priation, or  any  provision  of  a  private,  local  or  temporary  character,  con- 
tained in  any  of  said  act:^,  but  the  same  shall  remain  in  force;  and  all 
acts  of  Congress  passed  prior  to  said  last-named  day  no  part  of  which 
are  embraced  in  said  revision,  shall  not  be  affected  or  changed  by  its 
enactment. 

"  Sec.  5597.  The  rei>eal  of  the  several  acts  embraced  in  said  revision, 
shall  not  affect  any  act  done,  or  any  right  accruing  or  accrued,  or  any 
.  suit  or  proceeiUng  had  or  commeucexi  in  any  civil  cause  before  the  said 
repeal,  but  all  rights  and  liabilities  under  said  acts  shall  continue,  and 
may  be  enforced  in  the  same  manner,  as  if  said  repeal  had  not  been 
made ;  nor  shall  said  repeal,  in  any  manner  affect  the  right  to  any  office, 
or  change  the  term  or  tenure  thereof." 

H.  Ex.  Doc.  219 34 
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As  to  these  sections,  it  may  be  said  that  the  appropriation  made  in 
the  acts  of  1872,  and  carried  into  section  3689  of  the  Revised  Statutes, 
was,  by  the  revisers,  deemed  "general  and  permanent"  in  its  nature, 
else  it  could  not  have  been  incorporated  into  the  revision.  On  this 
theory,  it  may,  possibly,  be  difficult  to  perceive  why  that  part  of  section 
9  of  the  act  of  June  8,  1872,  which  gave,  in  cases  of  eviction,  a-s  well 
before  as  after  June  8,  1872,  a  right  of  repayment  of  tax  purchase- 
money  to  the  purchasers  of  lands  sold  to  them  under  the  direct-tax  act, 
is  not,  also,  "general  and  permanent.''  The  omission  of  this  part  of 
the  section  is,  in  this  ^iew  of  the  case,  some  evidence  of  its  repeal. 
The  omission  is  not,  however,  conclusive  on  this  point.  (Bechtel  r«. 
United  States,  101  U.  S.,  598.)  The  case  of  a  person  evicted  from 
lands  purchased  at  direct-tax  sales  in  the  insurrectionary  States  comes 
clearly  within  the  proviso  of  section  5596,  which  continues  in  force  any 
appropriation,  or  any  provision  "of  a  private^  local,  or  temporary  char- 
acter," contained  in  acts  from  which  any  general  and  permanent  pro- 
vision has  been  incorporated  into  the  Revised  Sta-tutes.  This  proviso 
saves  every  right  accruing  or  accrued  under  the  acts  of  1872.  The 
duties  imposed,  the  authority  given,  and  the  protection  afforded — ^in 
short,  all  the  provisions  of  these  acts  are  to  be  deemed  as  "private, 
local,  or  temporary"  in  character,  within  the  meaning  of  section  5596.* 

Congress  has,  since  the  enactment  of  the  Revised  Statutes,  recog- 
nized these  acts  as  being  in  force,  and  thereby  sanctioned  the  construc- 
tion stated.  (Act  June  23, 1874,  chap.  466, 18  Stats.,  252;  Act  August 
14,  1876,  chap.  273,  19  Stats.,  141;  Act  June  14,  1878,  chap.  191,  20 
Stats.,  128.)  This  construction  is  supported  by  reason,  justice,  and 
policy.  Every  reasonable  presumption  is  to  be  indulged  against  repeal 
in  such  ca«e  as  this.  In  prescribing  a  revision.  Congress  intended 
that,  as  far  as  practicable,  the  statutes  should  be  compiled  so  as  to 
retain  only  laws  of  a  general  and  permanent  character,  and  not  to 
affect  provisions  of  a  private,  local,  or  temporary  character. 
I  have  the  honor  to  be,  very  respectfully, 

WILLIAM  LAWRENCE, 

Comptroller. 

•The  statutes  which  levied  direct  taxes  authorized  a  sale  of  lands  to  pay  them. 
(12  Stats.,  422,  640;  13  Stats.,  501.)  The  act  of  May  9,  1872,  (17  Stats.,  89,)  pro- 
hibits a  recovery  from  the  tax-purchasers  by  the  orieinal  o^Tier  of  lands,  "without 
showing,  in  addition  to  other  necessary  facts,  that  all  taxes  *  •  •  due  •  •  • 
have  been  paid,"  and  it  provides  that  persons  evicted  through  failure  of  title  sbaU 
be  repaid  the  purchase-money.    The  appropriation  is  in  these  words: 

"The  Secretary  of  the  Treasury  *  •  •  is  hereby  authorized,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  to  repa^  to  the  person  or  personsen titled 
thereto  a  sum  of  money  equal  to  that  originally  paid  by  the  purchaser." 

The  act  of  June  8,  1872,  (17  8tat«.,  330,)  amended  by  the  act  of  March  3, 1W3,  (17 
Stats.,  600,)  provides  that  lands  owned  by  the  United  States  by  virtue  of  proceedings 
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ander  the  direct-tax  act  of  Jane  7,  1862,  and  Hupplemental  actp,  may  be  redeemed  by 
the  original  ownera  within  two  years  on  prescribed  conditions;  that  lands  unredeemea 
at  the  end  of  two  years  shall  be  sold  at  public  auction ;  that  proceeds  of  certain  sales 
shall  be  applied  for  school  purposes;  and  that  specified  tracts  are  graute<l  for  specified 

garposes.  By  the  acts  of  June  23,  leC4,  (18  Stats.,  252,)  and  August  14,  1876,  (19 
tats.,  141,)  the  j)eriod  for  redemption  was  extended  to  February  1,  1877.  These  acts 
have  been  treated  as  in  force  by  the  Treasury  Department.  The  Commissioner  of 
Internal  Revenue,  in  a  letter,  May  3,  1880,  to  the  Secretary  of  the  Trea8»*ry,  on  the 
subject  of  direct  taxes,  says: 

"  Congress,  by  an  act  approved  May  9,  1872,  provided  for  the  relief  of  direct-tax 
pnrchasers  who  should  be  evicted  and  turned  out  of  possession  of  the  lauds  pur- 
chased by  them  by  the  judgment  of  «ny  United  States  court;  and  by  an  net  ap- 
proved June  8,  1H72,  provided  again  for  the  redemption  of  the  lands  which  had  been 
acquired,  and  were  still  owned  by  the  United  States,  excepting  therefrom  **school- 
farms,"  national  cemeteries,  light-house  sites,  and  military  and  naval  reservations. 

**The  provisions  under  this  act  for  redemptions  were  continued  from  time  to  time 
by  Congress  until  February  1,  1877.  Jhe  time  expii-ed,  and  the  lands  which  had 
been  redeemed  under  the  act  of  June  o,  1872,  in  South  Carolina  and  Tennessee,  were 
advertised  for  sale  by  this  Department,  and  were  sold  at  public  sale,  leaving  such  as 
were  situated  in  Virginia  and  Florida  unsold,  and  still  owned  by  the  United  States. 

**1  respectfully  recommend  that  the  lauds  owned  by  the  United  States  in  Virginia 
and  Florida,  which  come  within  the  provisions  of  the  act  of  June  8,  1872,  amended 
by  acts  of  February  8,  187.5,  and  August  14,  l-<76,  be  advertised  and  sold  at  public 
auction. ^^ 


IN  TEE  MATTER  OF  THE  RIGHT  OF  AN  OFHOER  IN  THE 
DEPARTMENT  OF  AGRICULTURE  TO  HOLD  ALSO  AN 
OinCE  IN  THE  DEPARTMENT  OF  THE  INTERIOR- 
RILEY'SOASE.  

1.  When  one  person  is  invested  with  two  distinct  offices,  he  may  receive  the  salary 

appropriated  by  law  for  each,  except  in  the  cases  prohibited  by  section  2074  of  the 
Revised  Statutes,  notwithstanding  the  offices  are  in  different  Executive  Depart- 
ments, and  the  salary  for  one  of  them  exceeds  $2,500  per  annum. 

2.  The  proviso  in  section  one  of  the  act  of  September  30,  18.50,  (9  Stats.,  453,  542,) 

prohibiting  the  allowance  to  one  individual  of  the  salaries  of  two  offices,  on  ac- 
coant  of  having  performed  the  duties  thereof  at  the  same  time,  even  though  it 
be  construed  as  prohibiting  an  individual  from  holding  two  offices  at  the  same 
time,  is  not  now  in  force,  being  omitted  from  the  Revised  Statutes. 

3.  Neither  the  act  of  June  20,  1874,  (18  Stats.,  109,)  nor    sections  1763,  1764,  and 

1765  of  the  Revised  Statutes  prohibit  one  person  from  holding  two  offices  and 
receiving  the  salary  of  each,  when  such  offices  are  compatible. 

4.  The  entomologist  in  the  Department  of  Agriculture  is  an  officer  of  that  Depart- 

ment. 

5.  The  members  of  the  Commission  of  Skilled  Entomologists,  appointed  under  the 

act  of  March  3, 1877,  (19  Stats.,  357,)  are  also  officers  serving  in  or  under  the 
Department  of  the  Interior. 

6.  The   decisions  in  Audit  case  (1  Lawrence,  Compt.    Dec,  43,   note,)  and  Tilla- 

mook case,  (Id.,  138,)  so  far  as  they  relate  to  repeals  by  the  Revised  Statutes, 
referred  to. 

7.  An  appropriation  to  pay  the  ^*  expenses"  of  a  commission  to  be  appointed  by  the 

head  of  a  Department,  does  not  authorize  the  payment  to  the  members  of  the 
commission  of  a  salary  to  be  fixed  by  the  appointing  power. 
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8.  Whether  two  offices  held  by  one  person  by  appointment  respectively  of  two  heads 

of  diflfereut  Departments,  are  incompatible —quwref 

9.  A  legislative  recognition  of  a  right  generally  affirms  and  establishes  such  right. 

0.  V.  Riley  was,  during  the  fiscal  year  tendiDg  June  30,  1879,  an 
officer — the  entomologist — in  the  Department  of  Agriculture,  with  an 
annual  salary  of  $2,000.  (Rev.  Stats.,  522.)  During  the  same  time  he 
was  chief  of  the  "commission  of  three  skilled  entomologists''  which 
was  appointed  by  the  Secretary  of  the  Interior,  under  a  clause  in  "An 
act  making  appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
eight,  and  for  other  purposes,"  apprqved  March  3,  1877.  (19  Stats., 
344,  357.)    The  clause  is  as  follows: 

"To  pay  the  expeufies  of  a  commission  of  three  skilled  entomologists, 
to  be  appointed  by  the  Secretary  of  the  Interior,  to  report  upon  the 
depredations  of  the  Rocky  Mountain  locusts  in  the  Western  States  and 
Territories  and  the  best  practicable  methods  of  preventing  their  recur- 
rence, or  guarding  against  their  invasions,  who  may  be  attached  to  the 
United  States  Geological  and  Geographical  Surveys  of  the  Territories, 
eighteen  tiiousand  dollars." 

The  act  of  June  20,  1878,  (20  Stats.,  206,  240,)  makes  appropriations 

for  the  fiscal  year  ending  June  30, 1879,  one  clause  of  which  is  as  follows : 

"Td  continue  and  complete  the  work  of  the  United  States  Entomo- 
logical Commission  attached  to  the  United  States  Geological  and  Geo- 
graphical Survey  of  the  Territories,  in  the  special  investigation  of  the 
Rocky  Mountain  locust  or  grasshopper,  the  sum  of  ten  thousand  dol- 
lars; to  be  immediately  available." 

The  appointment  of  Professor  Riley,  made  by  the  Secret^iry  of  the 
Interior  March  21, 1877,  recites  that  he  is  "appointed  a  member  of  that 
commission,  and  will  act  as  chief,  with  a  salary  at  the  rate  of  $3,000 
per  annum." 

December  15,  1881,  Professor  Riley  addressed  a  letter  to  the  Secre- 
tary of  the  Treasury,  stating  that  he  performed  the  services  in  both 
the  capacities  stated,  and  has  not  been  paid  salary  as  chief  of  the  com- 
mission for  the  fiscal  year  ending  June  30,  1879;  and  asking  that  his 
claim  of  $3,000  therefor  be  reported  to  Congress  under  the  act  of  June 
14,  1878.  (20  Stats.,  130.)  He  did  receive,  for  that  period,  the  salary 
provided  by  law  for  the  entomologist  of  the  Department  of  Agriculture. 

December  21,  1881,  this  letter  was  by  the  Secretary  referred  to  the 
First  Comptroller  "for  consideration  in  connection  with"  said  act. 

Opinion  by  Willia3I  Lawrence,  First  Comptroller: 

It  is  now  well  settled  that  when  one  person  has  been  fully  invested 
with  two  compatible  oflBces  he  may  receive  the  salary  appropriated 
pursuant  to  law  tor  each.    (12  Op.  Att.-Gen.,*459;  15  Op.,  317;  16  Op.^ 
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7;  Herndon's  case,  1  Lawrence,  Compt.  Dec,  48;  Wade's  case,  Id.j 
302;  Bender's  case,  (second,)  J<?.,  391 ;  Landram's  case,  16  Ct.  Cls.,  75.) 
A  proviso  to  section  1  of  the  appropriation  act  of  September  30, 1850, 
(9  Stats.,  542,)  enacts — 

"That  hereafter  the  proper  accounting  officers  of  the  Treasury,  or 
other  pay  officers  of  the  United  States,  shall  in  no  case  allow  any  pay 
to  one  individual  the  salaries  of  two  different  offices  on  account  of 
having  performed  the  duties  thereof  at  the  same  time.  But  this  pro- 
hibition shall  not  extend  to  the  superintendents  of  the  executive  build- 
ings." 

This  proviso  denied  a  right  to  dual  pay  "on  account  of  having  per- 
formed the  duties"  of  two  offices.  It  is  not  explicit  as  to  the  rights  of 
a  party  who  actually  held  two  compatible  offices;  but  the  Court  of 
Claims  decided,  under  this  proviso,  that  "  a  person  holding  two  different 
offices  cannot  rexjeive  the  pay  of  both."  (Talbot's  case,  10  Ct.  Cls., 
426.)  Section  48  of  the  Eevised  Statutes,  in  relation  to  certificates 
of  salaries  and  expenses  of  Senators  and  Representatives  in  Con- 
gress, is  taken  from  this  statute.  No  other  provision  of  the  act 
than  that  which  provides  for  these  certificates  has  been  incorporated 
in  the-  revision.  Section  5596  of  the  Revised  Statutes  declares  that 
when  "any  portion"  of  an  original  statute  "is  embraced  in  any  section 
of  said  revision"  all  the  residue  of  said  act  is  repealed.  The  proviso  in 
section  1  of  the  act  of  September  30,  1850,  is  not  in  the  Revised  Stat- 
utes; and  if  it  was  intended  to  deny  to  the  incumbent  of  two  compatible 
offices  payment  of  the  salaries  of  both,  it  might  be  urged  with  some 
force  that  it  has  been  repealed.  (Rev.  Stats.,  5596;  United  States  vs. 
Claflin,  97  U.  S.,  548;  United  States  vs.  Bowen,  100  U.  S.,  513;  Bechtel 
vs.  United  States,  101  U.  S.,  597;  Collins's  case,  15  Ct.  Cls.,  22.  But 
see  Audit  case,  1  Lawrence,  Compt.  Dec,  43,  note^  and  Tillamook  case, 
W.,  138.) 

The  numerous  decisions  in  which  it  is  held  that  when  one  person  is 
the  incumbent  of  two  compatible  offices  he  is  entitled  to  the  salaries  of 
both  show  that  this  proviso  has  long  been  regarded  as  superseded  by 
other  legislation.  The  marginal  notes  to  sections  1763,  1764,  and  1765 
of  the  Revised  Stiitutes  seem  to  indicate  that  this  was  the  view  of  the 
revisers,  though  these  notes  cannot  be  used  as  evidence  of  the  proper 
construction.  Neither  section  1763  of  the  Revised  Statutes  nor  the  act 
of  June  20,  1874,  (18  Stats.,  109,  sec.  3,)  prohibits  the  payment  to  one 
person  of  the  salaries  of  two  compatible  offices  if  he  is  the  incumbent 
of  both  offices.  There  is  an  exception  to  the  right  "  to  hold  more  than 
one  office"  under  Title  XXVIII  of  the  Revised  Statutes  relating  to 
Indians.  Such  exception  implies  that  in  the  cases  prohibited  by  it 
there  was  previously  a  right  to  hold  two  offices. 
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If  the  claimant  held  two  compatible  offices,  he  is  entitled  to  the  salaries 
of  both,  provided  such  salaries  have  been  authorized  and  prescribed  by 
law.  His  right  to  the  salaries  of  two  distinct  offices  is  not  denied  by 
sections  1704  and  1765  of  the  Revised  Statutes.  As  entomologist  in  the 
Department  of  Agriculture  he  was  an  officer,  with  a  "salary  •  •  • 
fixed  by  law.''  Section  1765  of  the  Revise<l  Statutes  declares  that  '*no 
officer  •  •  ♦  whose  salary  •  •  ♦  [is]  fixed  by  law  •  •  • 
shall  receive  any  additional  pay  •  ♦  •  for  any  other  service  or 
duty  •  •  •  unless  •  •  *."  This  section  deuifes  to  a  salaried  officer 
the  right  to  any  compensation  other  than  his  salary  when  he  performs 
the  duties  of  any  other  Government  office  or  employment  to  which  he 
has  not  been  appointed  pursuant  to  the  law  providing  for  such  other 
office  or  employment.  Uj  therefore,  the  claimant  was,  by  virtue  of  his 
appointment  as  a  member  of  the  "Commission  of  Skilled  Entomolo- 
gists," an  officer,  and  the  law  authorized  a  salary  for  the  chief  of  the 
commission,  he  is  entitled  to  such  salary ;  otherwise,  he  is  not.  The 
chief  of  the  commission  has  high  official  sanction  to  be  considered  an 
officer.  The  commissioners  appointed  by  the  President  for  the  Centen- 
nial Exhibition,  under  section  3  of  the  act  of  March  3, 1871,  (16  3tat8., 
470,)  have  been  regarded  as  "  officers  of  the  United  States,"  though 
they  were  charged  only  "  with  duties  of  a  special  and  temporary  char- 
acter," and  acted  without  compensation.  They  have  been  regarded  as 
officers,  because,  among  other  reasons,  they  are  comprehended  iu  section 
7  of  the  act  under  the  term  "officers,"  and  the  Government  was  "in- 
terested in  the  performance  of  their  duties,"  il6  Op.  Att.-Gen.,  187 ;)  but 
the  latter  reason  is  not  of  much  force,  since  the  same  may  be  said  of  the 
services  of  contractors  and  employes  who  are  not  officers. 

Mr.  Justice  Miller,  delivering  the  opinion  of  the  Supreme  Court,  in 
United  States  vs.  Germaine,  (99  U.  S.,  511,)  said,  in  respect  of  the 
opinion  in  United  States  t?«.  Hartwell  (6  Wall.,  385,)  that,  "iu  that 
case,  the  court  said  the  term  [office]  embraces  the  ideas  of  [1]  tenure, 
[2 1  duration,  [3]  emolument,  and  [4]  duties,  and  that  the  latter  were  [5| 
continuing  and  permanent,  [6J  not  occasional  or  temporary."  This  was 
said  in  connection  with  the  duties  of  an  examining  surgeon  appointed 
by  the  Commissioner  of  Pensions,  who  "is  only  to  act  when  calle<l  on 
by  the  Commissioner  of  Pensions  in  some  spe(jial  case,"  and  whose 
"duties  are  not  continuing  and  permanent,"  Imt  only  "occjisiouad  and 
intermittent."  (United  Stsites  r*.  Germaine,  99  U.  S.,  512;  Unitetl  States 
vs.  Moore,  95  U.  S.,  760;  Herndon's  case,  1  Lawrence,  Compt.  Dec., 
49;  CoUins's  case,  14  Ct.  Cls.,  568;  Collins's  case,  15  Ct.  Cls.,  22.) 
When,  as  in  the  case  under  consideration,  duties  are  continuous  for  a 
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year,  they  are  sufficieutly  •permanent  to  answer  the  charact.er  of  per- 
manency incident  to  an  office,  for  many  offices  are  limited  in  duration 
to  a  year. 

The  position  of  the  claimant  as  a  member  of  the  ^'commission"  had 
all  the  elements  of  an  office  named  by  the  Supreme  Court  except  that 
of  emolument.  But  emolument  is  not  always  an  element  of  an  office. 
There  are,  or  may  be,  offices  of  trust  and  duties  without  profit.  (Const., 
Art.  II,  sec.  1,  cl.  2.) 

The  claimant,  as  a  member  of  the  commission,  was  an  officer.  But 
the  act  of  March  3, 1877,  under  which  he  was  appointed,  gave. him  no 
'right  to  salary.  It  authorized  the  payment  of  expenses.  The  word 
"expenses," in  statutes  authorizing  payment  thereof, is  not  sufficiently 
comprehensive  to  include  or  authorize  the  payment  of-  a  salary.  It 
should,  in  respect  of  the  entomological  commission,  be  thus  construed 
by  reason  of  the  usual  meaning  of  the  term,  and  because,  in  the  ab- 
sence of  a  reasonably  clear  intention,  it  is  not  to  be  presumed  that 
Congress  has  left  the  amount  of  a  salary  to  be  fixed  in  the  discretion 
of  any  officer.  In  statutes  providing  for  the  payment  of  the  expenses 
of  commissioners,  the  usage  has  been  not  to  pay  salaries.* 

The  claimant  could  not  have  been  paid  from  the  appropriation  made 
by  the  act  of  March  3, 1877.  His  appointment  with  salary  was  unau- 
thorized. If  it  were  necessary  to  consider  whether  the  two  offices  held 
by  the  claimant  were  incompatible  offices,  the  question  would  be  inter- 
esting and  important.  As  each  office  was  held  under  and  subject  to 
the  control  of  a  different  appointing  power,  the  occupant  of  the  two 
offices  might  not  be  able  to  obey  the  directions  of  the  two  different 
Departments  employing  him.  But  the  right  to  compensation  is  settled 
by  the  act  of  June  9, 1879,  (21  Stats,,  8,)  which  provides: 

"That  the  accounts  of  the  salaries  and  disbursements  of  the  United 
States  Entomological  Commission  may  be  settled  and  allowed  in  the 
same  manner  and  with  the  same  effect  as  if  the  members  and  officers 
thereof  had  taken  the  oath  required  by  law  at  the  time  they  entered 
upon  the  performance  of  their  duties:  Provided^  They  shall  have  taken 
said  oaths  before  the  first  day  of  July,  anno  Domini  one  thousand  eight 
hundred  and  seventy-nine." 

•  Statutes  which  forbid  or  authorize  pay  for  services  usually  employ  appropriate 
words;  for  example,  '' allowance  or  compensation/'  *' salary,  pay,  or  emoluments/'^ 
(Rev.  Stats.,  1764,  1765.)  There  may  undoubtedly  be  provisions  for  the  payment  of 
"expenses,"  which  authorize  the  employment  of  agents  and  payment  for  their  ser- 
vices. But  the  intention  of  Congress  is  generally  indicated  in  such  provisions  as  to 
whether  such  payment  is  provided  for.  The  act  of  March  3,  ld77,  (19  Stats.,  356, 
357,)  after  providing  ^*  for  compensation  of  three  commissioners,  •  •  ♦  oflBce  ex- 
penses," for  the  Hot  Springs  reservation,  provides  for  **the  expenses  of  a  commission 
of  three  skilled  entomologists,"  thus  showing  that,  when  compensation  was  intended 
to  be  given,  it  was  provided  for  by  a  word  clearlv  indicating  that  purpose.  (See  act 
March  3,  1879,  20  Stats.,  394.) 
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This  act  is  a  legislative  construction  of  the  act  of  March  3, 1877.  It 
recognizes  accounts  of  the  salaries  of  the  commission.  A  legislative 
recognition  of  a  right  affirms  and  establishes  the  right.  (State  «i. 
Miller,  23  Wis.,  634;  15  Op.  Att.-Gen.,  322.) 

The  Secretary  of  the  Treasury  will  be  advised  to  transmit  the  claim 
to  the  First  Auditor  to  state  an  account  and  make  a  report  to  the  First 
Comptroller,  in  order  that  the  balance  which  is  due  the  claimant  may 
be  reported  to  Congress  under  the  act  of  June  14,  1878. 

Trbasuby  Department, 

First  Comptroller's  Office^  December  26, 1881. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  COMMISSIONERS 
OF  THE  DISTRICT  OF  COLUMBU  TO  PAY  FOR  EXTRA 
SERVICES  RENDERED  BY  A  CLERK  WHO  RECEIVES  A 
A  nXED  SALARY -tiSH'S  CASE. 


1.  A  clerk  in  the  office  of  the  treasurer  aod  assessor  of  the  District  of  Columbia  is 

an  "officer  "  in  a  "  branch  of  the  public  service"  within  the  meaning  of  section 
1765  of  the  Revised  Statutes  of  the  United  States.  (See  act  June  11, 1878,  20 
Stats.,  104;  act  March  3,  1879,  20  Stats.,  405.) 

2.  Such  clerk  is  not  entitled  to  receive  extra  compensation  from  the  Commissioners 

of  the  District  of  Columbia  for  services  performed  by  him  after  regular  office- 
hours. 

R.  A.  Fish,  a  clerk  in  the  office  of  the  treasurer  and  assessor  of  the 
District  of  Columbia,  with  an  annual  salary  of  $1,200,  was  paid  by  the 
Commissioners  of  the  District  $101.10,  the  regular  salary  for  the  month 
of  October,  1879,  on  one  pay-roll,  and  on  another  $80  as  extra  compen- 
sation for  the  time,  ftx)ra  October  2  to  31, 1879,  he  was  employed  in 
"preparing  tax-lists  for  1880  after  office-hours,  by  order  of  the  Com- 
missioners, October  2,  1879.''    Other  clerks  were  paid  in  like  manner. 

The  treasurer  and  assessor  of  the  District  of  Columbia  addressed, 
October  1, 1879,  a  letter  to  the  Commissioners,  in  which  he  says  that  the 
tax-books  "can  only  be  prepared  with  any  satisfaction  by  the  four  clerks 
who  have  them  in  charge,  and  the  work  can  only  be  done  at  nighty 
(under  the  usual  compensation,)  in  order  to  have  the  books  ready  for 
the  collector  by  November  1."  An  indorsement  was,  by  order  of  the 
Commissioners,  made  on  this  letter,  as  follows:  "Eighty  dollars  wUl 
be  allowed  each  of  the  four  clerks  to  prepare  these  tax-lists.  No  amount 
will  be  paid  until  the  work  is  done  to  the  satisfaction  of  the  treasurer 
and  assessor,  and  nothing  whatever  unless  the  tax-lists  are  ready  at 
the  time  required  in  the  law." 

The  work  was  done  as  directed,  the  clerks  were  paid,  and  the  First 
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Comptroller  is  now  required  to  decide  whether  th^  voucher  for  the  $80 
paid  to  E.  A.  "Fish  can  be  credited  to  the  Commissioners  of  the  District 
in  the  settlement  of  their  accounts. 

Decision  by  William  Lawrence,  First  Comptroller: 

The  clerk  in  the  office  of  the  treasurer  and  assessor  of  the  District  of 
Columbia  to  whom  the  payment  of  $80  was  made  is  an  <<  officer"  in  a 
"branch  of  the  public  service'^  within  the  meaning  of  section  1765  of 
the  Bevised  Statutes  of  the  United  States.  He  is  employed  and  renders 
service  under  the  authority  of  Congress,  and  his  salary  is  "  fixed  by 
law"  at  $1,200.  (Act  March  3,  1879,  20  Stats.,  405;  Clerk's  case,  1 
Lawrence,  Compt.  Dec.,  305;  Cox  vs.  United  States,  14  Ct.  Cls.,  513.) 

The  District  is  under  a  municipal  government.  The  officers  thereof 
derive  their  authority  from  appointments  made  pursuant  to  acts  of 
Congress.  They  are  therefore  in  the  public  service.  Their  status  is 
not  changed  by  the  fact  that  one-half  of  the  expenses  of  the  District 
are  paid  from  revenues  collected  from  persons  and  property  in  the  Dis- 
trict, and  the  residue  paid  from  other  public  moneys  appropriated  by 
Congress. 

The  act  of  June  11,  1878,  (20  Stats.,  104,)  declares  that  the  Commis- 
sioners of  the  District  are  authorized  to  "make  appointments  to  any 
office  under  them  authorized  by  law."  Technically  they  cannot,  under 
the  Constitution,  appoint  offi^cers.  (Const.,  Art.  II,  sec.  2,  cl.  2.)  But 
persons  appointed  by  them  under  the  act  of  1878  are  employed  in  the 
public  service,  and  ma^,  for  some  statutory  purposes,  be  regarded  as 
officers.  They  are  persons  in  the  public  service,  with  pay  fixed  by  law 
or  by  regulations  made  pursuant  to  law. 

The  statute  declares  that  "no  officer  in  any  branch  of  the  public 
service,  or  any  other  person  [in  the  public  service]  whose  salary,  pay, 
or  emoluments  are  fixed  by  law  or  regulations,  shall  receive  any  •  •  • 
extra  •  •  •  compensation  •  •  •  unless  •  •  *."  (Rev. 
Stats.  U.  S.,  1765.)  The  conditions  under  which  such  extra  compensa- 
tion maybe  paid  do  not  exist  in  the  present  case.  The  purpose  and  policy 
of  this  prohibition  against  extra  compensation  in  the  absence  of  the 
si^ecified  conditions  apply  as  well  to  the  municipal  government  of  the 
District  of  Columbia  as  to  any  other  branch  of  the  public  service ;  and 
consequently  it  was  unlawful  to  pay  to  Fish  any  sum  in  addition  to  his 
salary  for "  preparing  tax-lists    •    •    •    after  office-hours." 

The  Commissioners  of  the  District  cannot  be  allowed  credit  for  such 
payments  in  the  settlement  of  their  accounts. 

Trbasuey  Department, 

First  Comptroller's  Office^  December  21, 1881. 
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IN  THE  matter' OF  THE  RIGHT  OF  A  PERSON  RECEIV- 
ING PAT  AS  CLERK  FOR  THE  INTERNATIONAL  SANITARY 
CONFERENCE  TO  COMPENSATION  ALSO  AS  CLERK  FOR 
THE  NATIONAL  BOARD  OF  HEALTH.-OHESNErS  CASE. 


1.  The  National  Board  of  Health,  under  the  acts  of  1879,  1880,  and  1881,  prescrib- 

ing its  duties  and  making  appropriations  fur  its  expenses,  had  inciden'^al  au- 
thority to  employ  necessary  agents  and  employ<?s  to  carry  out  the  objects  ot* 
the  acts. 

2.  The  stenographer  appointed  by  said  board  was  not  an  officer, 

3.  The  clerk  appointed  by  the  Secretary  of  State  for  the  International  Sanitary 

Conference,  if  not  an  officer,  was  at  least  a  person  in  the  public  service  whose 
pay  was  fixed  by  statute. 

4.  The  clerk  so  appointed,  and  while  acting  as  such,  could  not,  under  section  1765  of 

the  Revised  Statutes,  be  lawfully  paid  for  services  as  clerk  or  stenographer  for  tbe 
National  Board  of  Health. 

The  National  Board  of  Health  was  organized,  appropriated  for,  and  it 
has  transacted  business,  under  the  authority  of  the  acts  and  joint  resolu- 
tions of  March  3, 1879,  (20  Stats.,  484,)  June  2,  1879,  (21  Stats.,  5,)  July 
1,  1879,  (21  Stats.,  46,)  April  18, 1879,  (21  Stats.,  49,)  June  14,  1879, 
(21  Stats.,  50,)  June  16,  1880,  (21  Stats.,  266,)  and  March  3,  1881,  (21 
Stats.,  442.)  The  board  consists  of  seven  members,  appointed  by  the 
President,  by  the  advice  and  consent  of  the  Senate,  with  compensation 
for  each  at  ten  dollars  per  day,  besides  officers  detailed  without  pay. 
The  board  is  authorized  to  hold  sessions,  to  make  necessary  regulations, 
and  to  make  examinations  in  the  United  States  and  at  foreign  ports,  to 
obtain  information  on  matters  affecting  public  health,  to  advise  on  all 
questions  submitted  to  it  on  matters  tending  to  the  improvement  of 
public  health,  and  to  report  to  Congress  a  plan  for  a  national  public 
health  organization.  These  acts  appropriate  money  to  carry  out  the 
objects  of  the  board. 

April  2,  1879,  the  board  '*  ordered  that  the  executive  committee  be 
empowered  to  employ  a  stenographer  at  a  rate  of  pay  not  to  exceed 
$150  per  mouth." 

June  12, 1879,  the  board  appointed  C.  S.  Chesney  "  a  clerk  of  class  four 
in  the  office  of  the  National  Board  of  Health,  with  a  compensation  at  the 
rate  of  $1,800  per  annum  from  the  l8t  instant."  The  accounts  of  W. 
P.  Dunwoody,  disbursing  agent  of  the  National  Board  of  Health,  sliow 
that  during  the  quarter  year  ending  March  31, 1881,  he  paid  C.  S.  Ches- 
ney $450  for  services  as  clerk  for  the  board  for  January,  February,  and 
March,  1881. 

The  joint  resolution  of  May  14,  1880,  (21  Stats.,  306,)  authorizes  the 
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President  "to  call  an  International  Sanitary  Conference  to  meet  at 
Washington  •  •  ♦  to  which  the  several  powers  having  jurisdiction 
of  ports  likely  to  be  infected  with  yellow  fever  or  cholera  shall  be  in- 
vited to  send  delegates  •  •  •  for  the  purpose  of  securing  an  inter- 
national system  of  notification  as  to  the  actual  sanitary  condition  of 
ports  and  places  under  the  jurisdiction  of  such  powers  and  of  vessels 
sailing  therefrom." 

The  act  of  June  16,  1880,  21  Stats.,  266,)  appropriates  a  "sufficient 
amount  to  pay '^  the  "salary  of  a  clerk,  who  shall  be  a  stenographer,  to 
the  International  Sanitary  Congress,  •  ♦  ♦  at  the  rate  of  six 
dollars  per  day  while  actually  employed.'' 

The  act  of  March  3, 1881,  (21  Stats.,  415,)  appropriates,  "to  enable 
the  Secretary  of  State  to  meet  the  expenses  of  the  International  Sani- 
tary Congress,"  $5,000. 

The  accounts  of  R.  C,  Morgan,  disbursing  clerk,  show  that  on  March 
15, 1881,  he  paid  C.  S.  Chesney  $402  "for  sixty-seven  days'  services  as 
stenographer  to  the  International  Sanitary  Conference,  and  subse- 
quently thereto,  at  $6  per  day  in  bringing  up  the  work."  This  sixty- 
seven  days'  service  was  rendered  during  January,  February,  and  March, 
1881.  A  letter  Irom  the  State  Department,  August  31,  1881,  to  the 
Fifth  Auditor,  says:  "  It  does  not  appear  that  C.  8.  Chesney  was  com- 
missioned by  this  Department  as  stenographer  to  the  late  International 
Sanitary  Conference.  Mr.  Chesney  was  designated  by  the  Secretary 
of  State  as  stenographer  for  the  conference,  his  compensation  to  be  at 
the  rate  of  six  dollars  per  diem,  and  it  was  not  deemed  necessary  to 
have  a  formal  commission  issued." 

The  First  Auditor  having  allowed  credit  to  Disbursing  Agent  Dun- 
woody  for  the  payment  of  $450  to  C.  S.  Chesney  for  services  as  clerk 
to  the  National  Board  of  Health  during  January,  February,  and  March, 
1881,  and  the  Fifth  Auditor  having  previously  allowed  credit  to  Dis- 
bursing Agent  Morgan  for  the  payment  of  $402  to  Chesney  for  services 
during  the  same  period  as  stenographer  to  the  International  Sanitary 
Conference, '  and  the  latter  credit  having  been  allowed  by  the  First 
Comptroller,  the  question  now  arises  whether  Chesney  is  entitled  to 
receive  compensation  for  the  services  rendered  as  clerk  to  the  National 
Board  of  Health  t 

Decision  by  William  Lawrence,  First  Comptroller : 

Though  no  authority  is  given  in  specific  terms  to  the  National  Board 
of  Health  or  to  the  head  of  any  Department  to  appoint  a  clerk  or  other 
person  as  an  officer  under  the  Board,  the  authority  of  the  Board  to 
engage  agents  and  pay  them  such  compensation  as  it  would  fix  iu  its 
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discretiou,  or  as  should  be  fixed  under  ^<  regulations''  duly  prescribed, 
is  clearly  implied.  (Inspectors'  case,  1  Lawrence,  Gompt.  Dec,  203; 
Eveletb's  case,  ante,  20.) 

During  the  time  Mr.  Ghesney  served  as  stenographer  to  the  Inter- 
national Sanitary  Gonference,  he  may  possibly  be  regarded  as  an  officer, 
(U.  S.  vs.  Oermaine,  99  TJ.  S.,  512-  TJ.  S.  vs.  Moore,  95  U.  S.,  760; 
United  States  vs.  Maurice  et  al.,  2  Brock.  G.  G.,  97 ;  Herndon's  case,  1 
Lawrence,  Gompt.  Dec.,  49;  Collins's  case,  14  Gt.  Gls.,  568;  GoUintfs 
case,  15  Gt.  Gls.,  22.)  But,  whether  so  or  not,  he  was  a  person  in  the 
public  service  whose  pay  was  "fixed  by  law."  The  act  of  June  16, 
1880,  fixed  his  pay  at  $6  per  day.  During  the  time  that  he  served  in 
this  capacity,  and  at  this  rate  of  pay,  he  was  forbidden  by  law  to  "re- 
ceive any  additional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever  •  •  •  for  any  other  service  or  duty  whatever,  unless 
the  same  is  [was]  authorized  by  law,  and  the  appropriation  therefor 
explicitly  states  [stated]  that  it  is  [was]  for  such  additional  pay,  extra 
allowance,  or  compensation."  (Rev.  Stats.,  1765.)  He  could  not,  there- 
fore, lawfully  receive  any  compensation  as  clerk  for  the  !N'ational  Board 
of  Health.  As  such  clerk  he  was  not  an  officer.  He  was  not  appointed 
by  the  head  of  a  Department.  (Gonst.,  Art  II,  sec.  2,  cl.  2;  United 
States  vs.  Maurice  et  aL,  2  Brock.  G.  G.,  97 ;  U.  S.  vs.  Germaine,  99  U. 
S.,  508 ;  Herndon's  case,  1  Lawrence,  Gompt.  Dec.,  49.)  He  did  not 
hold  the  appointment  to  two  offices. 

The  compensation  paid  for  sixty-seven  days  of  the  period  of  service 
for  the  National  Board  of  Health  cannot  be  allowed. 

Treasury  Department, 

First  Comptroller's  Oj^e,  Decetnber  23,  1881. 

IN  THE  MATTER  OF  THE  RIGHT  OF  A  PARTY  TO  RECEIVE, 
UNDER  EMPLOYMENT  BY  A  COLLECTOR  OF  INTERNAL 
REVENUE,  COMPENSATION  FOR  SERVICES  RENDERED 
PURSUANT  THERETO,  IN  ADDITION  TO  COMPtlNSATION 
EARNED  BY  HIM  AS  DEPUTY  MARSHAL.-BROWN'S  CASE- 


1.  Inasmuch  as  a  deputy  marshal  is  not  an  officer,  nor  other  person  whose  pay  is  "fixed 

by  law  or  regulations,"  and  is  not  charged  by  law  with  the  duty,  under  the 
authority  of  the  Commissioner  of  Internal  Revenue,  of  seizing  or  destroying 
any  distillery  or  apparatus  used  to  defraud  the  Government,  or  of  ascertaining 
the  location  thereof,  he  may  be  lawfully  employed  and  paid  for  such  services. 

2.  When  the  compensation,  salary,  fees,  or  emoluments  of  a  public  office  or  employ- 

ment are  fixed  by  law  or  regulations,  the  amount  to  be  paid  the  officer  or  employ^ 
for  any  given  time  is  ascertainable,  upon  that  basis  only,  by  the  proper  K- 
counting  officers  of  the  Treasury. 
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3.  The  cotnpoDsatioD  of  deputy  marshals  is  fixed  by  contract  between  them  and  the 
marshal.  The  law  and  the  regulations  made  thereander  merely  prescribe  a 
limit  which  shall  not  be  exceeded  in  such  contract. 

Section  841  of  the  Revised  Statutes  provides,  in  relation  to  the  com- 
pensation of  the  marshal,  for  ^'a  proper  allowance  to  his  deputies," 
which  *'  allowance  to  any  deputy  shaU  in  no  case  exceed  three-fourths 
of  the  fees  and  emoluments  received  or  payable  for  the  services  rendered 
by  him,  and  may  be  reduced  below  that  rate  by  the  Attorney-General, 
whenever  the  returns  show  such  rate  to  be  unreasonable."  The  "in- 
structions to  marshals,  attorneys,  and  clerks  of  the  United  States  courts, 
adopted  by  tlie  Attorney-General"  under  the  act  of  June  22,  1870,  (16 
Stats.,  1G2,  sec.  15;  Rev.  Stats.,  368,)  prescribe,  pursuant  to  section  3  of 
the  act  of  February  26, 1853,  (10  Stats.,  166;  Rev.  Stats.,  841,)  that  ''if 
three-fourths  of  his  [the  deputy  marshal's]  earnings,  including  clerical 
services,  exceed  three  thousand  dollars,  [per  annum,]  the  allowance  will 
be  limited  to  that  amount." 

John  V.  L.  Brown  wa«  a  deputy  marshal  in  the  judicial  district  of 
Kentucky  during  the  whole  period  of  the  first  half  of  the  calendar  year 
188L.  The  emolument  return  of  the  marshal  for  said  period  shows  that 
Brown  was  paid  ft)r  his  services  as  deputy  marshal  $1,500.  In  an 
aflSdavit  on  file  in  this  case.  Brown  says:  '*  According  to  the  regula- 
tions^ if  I  do  over  $1,500  worth  of  work,  [during  the  half  calendar  year,] 
I  am  only  entitled  to  $1,500  •  •  ♦  and  in  the  six  months  [ending 
June  30, 1881]  including  February  and  March  I  did  over  $3,500  worth 
of  work,  and  only  was  allowed  $1,500  ♦  •  •."  From  the  fore- 
going it  appears  that  Brown  received  for  said  six  mouths  the  highest 
rate  of  compensation  which  could  have  been  allowed  to  him  by  the 
marshal  under  the  regulations  adopted  by  the  Attorney-General. 

During  the  months  of  February  and  March,  1881,  Brown  was  em- 
ployed by  W.  J.  Landram,  collector  of  internal  revenue  for  the  eighth 
district  of  Kentucky,  pursuant  to  authority  of  the  Commissioner  of 
Internal  Revenue,  for  the  special  purpose  of  locating  and  raiding  illicit 
distilleries ;  and  compensation  for  the  service  to  be  rendered  was  fixed 
at  the  rate  of  $75  per  month,  and  $5  additional  for  each  still  destroyed. 
It  appears  that,  with  the  exception  of  seven  days  in  March,  he  rendered 
full  service  for  the  two  months  in  which  he  was  employed  by  the  col- 
lector, and  that  seventeen  illicit  stills  were  destroyed. 

April  5,  1881,  Brown  made  out  a  bill  in  the  form  of  a  receipt  to  the 
collector,  for  compensation  for  service  in  locating  and  seizing  illicit  stills 
during  the  months  of  February  and  March,  1881,  $150,  and  for  an  allow- 
ance, at  $5  each,  for  the  stills  destroyed,  $85;  in  all,  $235. 

April  14, 1881,  the  collector  rendered  to  the  Commissioner  of  Internal 
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Revenue  a  ^' miscellaneous  expense  account  for  $1,028,  of  which 
Brown's  bill  for  $235  formed  one  of  the  items. 

It  having  been  shown  that  Brown  rendered  service  as  a  deputy  mar- 
shal on  the  2d,  3d,  9th,  11th,  24th,  25th,  and  29th  of  March,  1881,  and 
that  during  these  days  he  had  earned,  as  such  deputy,  $74.98  as  fees, 
and  incurred  expenses  in  the  sum  of  $10,  the  Commissioner  deducted 
the  amount  of  these  fees  and  expenses,  $84.98,  from  his  bill,  and  ap- 
proved the  collector's  account  for  $929.02,  November  1,  1881.  The 
account,  with  the  vouchers,  was  referred  to  the  Acting  Secretary  of 
the  Treasury,  who  approved  it  in  the  amount  allowed  by  the  Commis- 
sioner, and  referred  it  to  the  Fifth  Auditor  for  adjustment.  November 
5,  1881,  the  Fifth  Auditor  adjusted  the  account,  per  Report  No.  30912, 
and  found  a  balance  of  $929.02  to  be  due  and  payable  to  William  J. 
Landram,  collector.  The  Auditor's  statement  and  Vouchers  therewith 
weiti  then  "transmitted  for  decision  of  the  First  Comptroller  of  the 
Treasury  thereon." 

On  the  facts  shown  the  questions  arise:  Can  Brown  be  paid  for  the 
services  rendered  in  his  employment  under  the  collector!  and,  if  so, 
what  amount  should  he  be  paid  f 


Decision  by  William  Laweence,  First  Comptroller: 

A  person  engaged  in  distilling  spirits  who  defrauds  the  United 
States  of  the  tax  on  the  spirits,  forfeits  the  distillery  and  the  apparatus 
used  by  him,  and  is  subject  to  fine  and  imprisonment.  (Rev.  Stats., 
838,  3213,  3215,  3257.) 

Distilling  apparatus  may  be  seized  for  violation  of  the  law;  and 
when  such  apparatus  is  of  certain  limited  capacity  and  value,  it  may 
also  be  destroyeil  when  it  is  impracticable  to  remove  it  to  a  place  of  safe 
storage.     (Rev.  SUts.,  3332;  Act  March  1,  1879,  20  Stats.,  339.) 

Any' ^'officer  of  internal  revenue  may  be  specially  authorized  by  the 
Commissioner  of  Internal  Revenue  to  seize  any  property  which  may  by 
law  be  subject  to  seizure."    (Rev.  Stats.,  3166,  3453.) 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  authorized  to  secure  the  services  of  em- 
ployes for. "detecting  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  internal-revenue  laws,"  (Rev.*  Stats.,  3463,)  "or 
accessory  to  the  same,"  and  to  make  payment  for  the  same,  or  for  "in- 
formation and  detection."  (Act  June  15,  1881,  21  Stats.,  220.)  This 
authority  is  not  aflFected  by  the  restriction  in  section  3162  of  the  Revised 
Statutes. 
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Neither  the  marshal  of  a  judicial  district  nor  his  deputy  is  charged 
with  the  duty  of  seizing  or  destroying  any  distillery  or  apparatus  de- 
scribed in  the  act  of  March  1,  1879,  nor  in  ascertaining  the  location 
thereof.  It  is  the  duty  of  marshals  and  deputies,  when  authorized  b^ 
process,  to  arrest  distillers  and  others  guilty  of  crime  in  violating  the 
internal-revenue  laws,  and  also,  in  certain  cases,  to  receive  from  the 
collector  and  take  into  custody  goods  seized  before  issue  of  process 
therefor.     (Rev.  Stats.,  787,  788,  3257,  3258,  3453,  3458.) 

Section  1765  of  the  Revised  Statutes  provides  that — 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall 
receive  any  additional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  duty  whatever,  unless  the  same  is  authorized  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such  additional 
pay,  extra  allowance,  or  compensation." 

There  is  no  law  or  regulation  which  prescribes  or  fixes  the  compen- 
sation to  be  paid  a  person  temporarily  employed  by  a  collector  of  in- 
ternal revenue  for  the  purpose  of  locating  and  raiding  illicit  distilleries ; 
hence,  the  right  to  compensation  in  this  case  depends  upon  the  con- 
struction to  be  given  to  the  above  section.  Can  Brown  as  deputy 
marshal,  in  addition  to  his  pay  as  such,  receive  compensation  for 
services  rendered  by  him  in  locating  and  raiding  illicit  distilleries! 

When  the  compensation,  salary,  fees,  or  emoluments  of  a  public  office 
or  employment  are  fixed  by  law  or  regulations,  the  amount  to  be  paid 
the  officer  or  employe  for  any  given  time  is  ascertainable  by  the  proper 
accounting  officers  under  the  rule  laid  down  in  the  law  or  regulations. 
For  example,  the  law  allows  the  marshal  a  salary  of  $200  and  certain 
fees,  and  limits  the  amount  of  his  annual  compensation  to  $6,000.  If 
the  fees  prescribed  for  the  services  rendered  in  any  year  amount  to 
$10,000,  the  marshal  will  be  entitled  to  only  $5,800  thereof  for  his  per- 
sonal compensation.  If  the  fees  for  the  services  rendered  in  a  year 
amoant  to  only  $5,800,  the  marshal  will  be  entitled  to  all  the  fees.  In 
both  cases  the  amount  of  compensation  is  fixed  by  law.  In  the  former 
case,  the  marshal  can  compensate  his  deputies,  under  the  limitation  of 
the  regulations,  from  the  $4,200  surplus  fees;  in  the  latter  case,  he 
must  pay  them  from  his  own  personal  compensation  of  $6,000.  In  the 
former  case,  again,  the  marshal,  in  accounting  for  the  $4,200  surplus 
fees,  cannot  receive  credit  for  such  part  thereof  as  has  been  paid  to  his 
deputies  until  the  agreements  made  with  them  in  respect  of  compensa- 
tion are  ascertained.  These  are,  in  practice,  shown  by  implication  from 
the  receipts  given  by  them  to  the  marshal.  If  he  had  two  deputies 
and  paid  one  $2,000  and  the  other  $2,200,  it  is  clear  that  these  amounts 
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could  not  have  been  ascertained  by  the  accounting  officers  under  the  law 
or  regulations,  and  that  the  right  to  be  paid  such  amounts  depeads  solely 
on  the  contracts  made  with  the  deputies.  If  one  deputy  is  to  be  paid 
#3,000  and  the  other  $1,200,  the  right  to  payment  would  still  accrue 
from  contract,  for  neither  the  law  nor  the  regulations  say  that  any 
deputy  shall,  of  right,  receive  either  of  those  amounts  in  compensation 
for  service.  The  contract  alone  fixes  the  right.  The  law  and  regula- 
tions merely  prescribe  a  limit  which  shall  not  be  exceeded  in  the  con- 
tract. 

A  deputy  marshal  is  not  an  officer,  nor  is  he  a  person  in  "the  public 
service  •  ♦  ♦  whose  salary,  pay,  or  emoluments  are  fixed  by  law 
or  regulations"  within  the  meaning  of  section  1765  of  the  Revised  Stat- 
utes; therefore,  nothing  contained  in,  that  section  prohibits  payment 
to  Brown  for  the  services  rendered  by  him  in  his  employment  under 
the  collector.  (Reward  case,  j)o«f,  645;  Herndon's  case,  1  Lawrence, 
Compt.  Dec,  55 ;  Landram's  case,  16  Ct.  Cls.,  74.) 

In  approving  the  collector's  account  the  Commissioner  deducted  from 
the  bill  rendered  by  Brown  the  amount  of  fees  earned  by  him  as  deputy 
marshal  in  seven  days  in  March,  1881,  and  also  the  amount  of  expenses 
incurred  in  that  capacity  duiing  that  time;  in  all,  $84.98.  As  Brown's 
bill  called  only  for  monthly  compensation  at  $75  per  month  and  $5  for 
each  still  destroyed,  the  deduction  of  the  $10  for  expenses  incarred 
by  him  as  deputy  marshal  would  certainly  seem  to  be  erroneous;  and 
as  it  appears  that  he  rendered  service  for  the  full  period  of  two  months, 
excepting  only  seven  days  thereof,  under  his  appointment  VJ  *® 
collector,  it  would  also  seem  that  he  was  entitled  to  be  paid  at  tie 
rate  of  $75  a  month  for  two  months,  less  seven  days;  that  is  to  say} 
$150-$16.93+$85=  $218.07. 

The  aocount  as  approved  and  stated  will  be  allowed. 

Treasury  Department, 

First  Comptroller's  Office,  December  27,  1881. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  DEPUTY  MARSHAL, 
COMMISSIONED  ESPECIALLY  FOR  THAT  SERVICE,  TO  A 
BEWARD  OFFERED  FOR  RE-ARRESTING  AN  ESCAPED 
PRISONER  CHARGED  WITH  CRIME-REWARD  CASE. 


1.  The  oath  of  office  of  every  marshal  aud  deputy  requires  him  to  ** faithfully  exe- 

cute all  lawful  precepts  directed  to  the  marshal  of  the  district  *  *  *  aud 
in  all  things  well  and  truly  *  *  •  perform  the  duties  of  the  office."  A 
promise  to  pay  a  reward  to  a  marshal  for  the  performance  of  a  duty  required 
by  law  is  void,  as  being  against  public  policy. 

2.  Section  786  of  the  Revised  Statutes  confers  upon  marshals  and  their  deputies  the 

same  powers,  in  each  State,  iu  executing  the  laws  of  the  United  States,  as  the 
sheriffs  and  their  deputies  iu  such  State  may  have,  by  law,  in  executing  the  laws 
thereof.  The  marshal  of  each  district  has  power  to  command  all  necessary  as- 
sistance in  the  execution  of  his  duty. 

3.  It  is  a  violation  of  duty,  and  of  the  oath  of  office  of  a  marshal  or  deputy,  to  neg- 

lect to  execute  faithfully  a  warrant  of  arrest,  and  a  crime  to  voluntarily  suffer 
to  escape  any  prisoner  in  custody  by  virtue  of  process.  Every  marshal,  or  any 
persou,  may,  on  probable  suspicion  of  the  commission  of  a  felony,  arrest,  with- 
out warrant,  the  suspected  offender. 

4.  The  statute,  in  charging  a  marshal  in  such  case  with  the  duty  of  making  an 

arrest,  aud  iu  prescribing  the  fees  and  compensation  to  be  paid  therefor,  ex- 
cludes, by  necessary  implication,  the  right  to  any  other  reward  for  that  service. 
That  which  is  expressed  x)uts  an  end  to  that  which  is  implied:  expressiim  fadt 
(vaaare  tacitum. 
.').  A  deputy  marshal  does  not,  in  this  respect,  occupy  the  position  of  a  marshal  as 
regards  the  right  to  a  reward;  he  is  not  an  "officer"  in  the  service  of  the 
Government;  he  is  the  employe  of  the  marshal.  The  marshal  aud  his  sureties 
are  liable  for  the  defaults  of  deputies. 

6.  Deputies  are  to  be  paid  by  marshals  such  sums  as  may  be  agreed  upon,  not  exceed- 

ing'* three-fourths  of  the  fees  and  emoluments  received  or  payable  for  the  ser- 
vices rendered"  by  them.  The  Government  deals  and  settles  directly  with 
the  marshals. 

7.  The  deputy  marshal  is,  in  contemplation  of  law,  entitled  to  compensation  for  his 

services;  but  when  he  is  paid  by  the  marshal  for  a  particular  service,  it  is  the 
policy  of  the  law  that  he  shall  not  be  again  paid  from  the  Treasury  for  the 
same  service. 

^.  The  amount  which  may  be  paid  to  a  deputy  marshal  for  his  services  as  the  em- 
ploye of  the  marshal  is  limited  by  statute.  But  it  cannot  be  said  that,  within 
the  meaning  of  section  1765  of  the  ReviHed  Statutes,  his  "pay  or  emoluments 
are  tixed  by  law  or  regulations."    They  are  fixed  by  contract. 

9.  A  contract  to  pay  a  reward  for  the  arrest  of  a  felon  is  valid  if  not  made  with  a 
public  officer  or  employ^  on  whom  the  law  imi)oses  the  duty  of  makiug  such 
arrest,  or  with  some  officer  or  employe  otherwise  excluded  from  the  right  to 
receive  such  reward. 
10.  A  private  citizen  who  is  commissioned  as  deputy  marshal  for  the  special  purpose 
of  rearresting  an  escaped  prisoner,  for  whose  rearrest  and  coniinement  the 
H.  Ex.  Doc.  210 35 
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Commissioner  of  Internal  Revenue  has,  with  the  approval  of  the  Secretary  of 
the  Treasury,  oftered  a  reward,  is  not  deprived  by  such  commission  of  his  right 
to  the  reward  upon  rendition  of  the  service. 
11.  l^he  promise  of  a  reward,  upon  which  such  commiHsion  was  accepted,  created  a 
contingent  right,  which  became  absolute  by  performance  of  the  service.  It 
was  then  property  created  by  contract;  and  such  contract  was  not  nullified 
by  the  appointment  as  deputy  marshal. 

November  8, 1879,  Hutsell  Anmriue,  imprisoned  in  jail  at  Knoxville, 
Tenn.,  and  awaiting  trial  on  a  cbarge  of  forcibly  obstructing  Deputy 
Interual-Reveuue  Collector  Cooper,  of  the  second  collection  district  of 
that  State,  in  the  performance  of  official  duty,  August  9,  1878,  resulting 
in  his  (Cooper's)  death,  escaped. 

December  1,  1879.  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  offered  a  reward  of  $250 
for  the  re-arrest  and  continement  of  Araarine,  and  he  instructed  the 
collector  of  the  second  district  of  Tennessee  to  offer  it.  This  officer 
communicated  the  offer  to  the  internal-revenue  collector  at  Galveston, 
Tex.,  who  ascertained  that  Amarine  was  somewhere  in  Brazoria  County, 
of  that  State.  The  collector  procured  from  the  j  udge  of  the  district  court 
of  the  United  States  for  the  eastern  district  of  Texas  a  bench-warrant 
to  arrest  Amarine,  and  "procure<l  a  commission  as  United  States  deputy 
marshal  for  William  H.  Sharp,  especially  for  him  to  make  this  arrest," 
under  which  Sharp,  a  resident  of  the  county,  arrested  Amarine  therein, 
November  5,  1880,  and  on  the  next  day  delivered  him  to  the  United 
States  marshal  of  said  eastern  district.  On  November  9,  Amarine  was 
taken  before  the  judge  of  that  district,  and  under  his  order  was  returned 
to  tlie  eastern  district  of  Tennessee. 

February  8, 1881,  the  Commissioner  of  Internal  Revenue  transmitted, 
with  his  approval,  to  the  Secretary  of  the  Treasury  the  claim  of  Sharp 
for  reward  of  $250,  which  was  approved  by  the  Secretary,  and  referred, 
February  11, 1881,  to  the  Fifth  Auditor  for  examination  and  settlement 

February  14, 1881,  the  Fifth  Auditor  reported  to  the  First  Comptroller 
that  the  sum  of  $250  is  due  from  the  United  States  to  Sharp. 

February  15, 1881,  the  Acting  First  Comptroller  rejected  the  claim. 

November  25, 1881,  the  Commissioner  of  Internal  Revenue  requested 
a  reconsideration  of  the  decision  made.  He  says:  "The  law  does  not, 
as  1  understand,  impose  upon  these  officers  [marshals]  the  duty  of  * 
ferreting  out  and  hunting  down  criminals  who  flee  into  their  territory 
from  other  States."  The  claim  was,  on  proper  evidence,  opened  for 
reconsideration. 
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Opinion  by  William  Lawrence,  First  Comptroller:  ' 

Althoiigli  the  last  clause  in  section  1014  of  the  Revised  Statutes 
applies  iu  terms  only  to  the  case  of  an  oflFender  or  witness  actually 
ander  commitment  in  a  district  other  than  that  where  the  offence  is  to 
be  tried,  it  may,  doubtless,  be  con8ti:aed  as  extending  to  the  case  of  a 
person  brought  before  a  district  judge  of  the  United  States  in  the  first 
iustance,  on  arrest,  and  whose  offence  appears  on  examination  to  have 
been  committed  in  another  district.  When,  therefore,  a  person  accused 
or  indicted  in  any  district  is  at  lar^e  in  another  district,  application  is 
to  be  made  at  once  to  the  judge  of  the  latter  district  fop  his  arrest  and 
removal.  (Conkling's  Treatise,  3d  e<l.,  p.  630;  Rev.  Stats.,  879,  1014.) 
It  does  not  in  exact  terms  appear,  but  from  the  papers  submitted  it 
may  be  fairly  inferred,  that  the  collector  in  Texas  informed  Sharp  of 
the  offered  reward,  and  arranged  that  the  latter,  in  the  expectation  of 
procuring  it,  should  search  for,  and, if  possible,  arrest  the  fugitive; 
after  which  the  appointment  of  Sharp  as  deputy  was  made,  merely  as 
a  means  of  arming  him  with  evidence  of  official  authoritj'  to  make  the 
arrest,  and  not  with  a  view  to  become  a  deputy  for  business  generally. 
It  is  shown  that  Amarine  was  a  dangerous  character,  and  was,  when 
arrested,  found  living  in  a  little  hut  by  the  side  of  a  canebrake. 

The  oath  of  oflfice  of  every  marshal  and  deputy  requires  him  to  ^^faith- 
fully execute  all  lawful  precepts  directed  to  the  marshal  of  the  district, 
•  •  •  and  in  all  things  well  and  truly  *  *  ♦  perform  the 
duties  of  the  office."  (Rev.  Stats.,  782.)  The  duty  of  a  marshal  to 
execute  throughout  the  district  "all  lawful  precepts"  is  prescribed  in 
section  787  of  the  Revised  Statutes;  and  section  788  confers  upon 
marshals  and  their  deputies  the  same  powers  in  each  Si  ate,  in  execut- 
ing the  laws  of  the  United  States,  as  the  sherift's  and  their  deputies  in 
such  State  may  have,  by  law,  in  executing  the  laws  thereof.  The  mar- 
shal of  each  district  \n\s  power  to  command  all  necessary  assistance 
iu  the  execution  of  his  duty.  (Rev.  Stats.,  787,  2024;  0  Op.  Att.- 
Gen.,  400;  10  Op.,  102.)  If  a  crime  be  committed  in  one  district,  and 
the  offender  escape  into  another,  a  warrant  of  arrest  may  issue  in  the 
hitter,  and  it  is  the  duty  of  the  marshal  therein  to  execute  it,  and  to 
execute  a  warrant  for  the  removal  of  the  accused  to  the  district  where 
llie  trial  is  to  be  had.  (Rev.  Stat«.,  1014.)  The  marshal  is  entitled  to 
the  prescribed  fees  "for  service  of  any  warrant,"  and  "lor  travel,  in 
going  only,  to  serve  any  •  »  •  warrant.''  He  is  also  entitled  to 
be  paid  "for  expenses  while  employed  in  eiideavoring  to  arrest,  under 
process,  any  person  charged  with  or  convicted  of  a  crime,  the  sum  act- 
ually expended,  not  to  exceed  two  dollars  a  day,  in  addition  to  his 
compensation  for  service  and  travel."    (Rev.  Stats.,  829.)    Provision  is 
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made  to  pay  sataries  to  luarslials  '^  as  a  compensation  for  extra  servketfJ* 
(Rev.  Stats.,  781.)  It  is  made  a  crime  to  obstruct,  resist,  oppo«ie,  or 
assault  a  marshal  or  "any  officer  or  other  person  duly  aathorized  in 
serving,"  or  attempting  to  serve,  any  warrant.     (Rev.  Stats.,  5308.) 

It  is  a  violation  of  duty  and  of, the  oath  of  office  of  a  marshal  or 
deputy  to  neglect  to  execute  faithfully  a  warrant  of  arrest,  and  a  crime 
to  voluntarily  suffer  to  escape  any  prisoner  in  custody  by  virtue  of 
process.  Every  marshal,  or  any  person,  may,  on  probable  suspicion 
of  the  commission  of  a  felony,  arrest  without  warrant  the  suspected  of- 
fender. (Crocker  on  Sheriffs,  p.  34,  sec.  49;  Farrell  vs.  Warren,  ii 
Wend.,  253;  Burns  vs.  Erben,  40  N.  Y.,  463;  Burke  vs.  Bell,  36  Mis, 
317 ;  Com.  vs.  McLaughlin,  12  Cush.,  615;  Wexford  rs.  Smith,  2  Root, 
171 ;  Kent  vs.  Gray,  1  Root,  60;  Eanes  vs.  State,  6  Humph.  Tenu.,  o3; 
Holley  vs.  Mix,  3  Wend.,  350.) 

It  is  important  to  the  public  service  that  the  law  on  this  subject 
should  be  understood,  first,  with  reference  to  marshals,  and,  secontlly, 
with  reference  to  deputies.  There  are  three  reasons,  each  conclusive, 
against  the  right  of  a  marshal  holding  process  for  the  arrest  of  a  i)arty 
accused  of  crime  to  receive  or  be  paid  a  reward  offered  for  that  puri)ose. 

I. — The  statute,  in  charging  a  marshal  in  such  case  with  the  dnty 
of  making  an  arrest,  «and  in  prescribing  the  fees  and  compensation  to 
be  paid  therefor,  excludes  by  necessary  implication  the  right  to  any 
other  reward  for  that  service.  That  which  is  expressed  put«  an  end  to 
that  which  is  implied.  Expressum  facit  cessare  taciturn.  (Broom's 
Legal  Maxims,  7th  ed.,  666;  Birch's  case,  1  Lawrence,  Compt.  Dec, 
154 ;  Reporter's  case,  /(?.,  307.) 

A  deputy  marshal  does  not  occupy,  in  this  resi)ect,  exactly  the 
position  of  a  marshal  as  regards  the  right  to  receive  a  reward.  A 
deputy  is  not  an  "officer''  in  the  service  of  the  Government,  as  will 
be  hereafter  shown;  he  is  the  employ^  of  the  marshal.  (Rev.  Stats., 
780,  841 ;  Herndon  vs.  United  States,  15  Ct.  Cls.,  446;  Herndon's  case, 
1  Lawrence,  Compt.  Dec,  45.)  The  statute  gives  salary  and  fees  to 
marshals,  but  not  to  deputies.  (Rev.  Stats.,  781,  829,  8:30,  841.)  The 
marshal  and  his  sureties  are  liable  for  the  defaults  of  deputies.  (Kev. 
Stats.,  783,  784,  789,  2IS9.)  Deputies  are  to  be  paid  by  marshals  sncli 
sums  as  may  be  agreed  upon,  not  exceeding  ^'three-fourths  of  the  fies 
and  emoluments  received  or  payable  for  the  services  rendered"  l»y 
them.  (Rev.  Stats.,  833,  841.)  The  Government  deals  and  settl«'S 
directly  with  the  marshals.     (Rev.  Stats.,  841.) 

The  dei)uty  marshal  is,  in  contemplation  of  law,  entitled  to  coiniK*n- 
sation  for  Ids  services;  but  when  he  is  paid  by  the  msirsbal  for  a  par- 
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ticular  service,  it  is  the  policy  of  the  law  that  he  shall  Dot  be  again 
l)aid  from  the  Treasury  for  the  same  service.  It  has  been  said  that ''  a 
thing  may  be  within  tbe  letter  of  the  statute,  and  i»ot  within  its  mean- 
ing; and  it  may  be  within  the  meaning,  though  not  within  the  letter." 
(United  States  vs.  Moore,  95  U.  S.,  763 ;  Plater  vs.  Cave,  3  Ohio  St.,  85 ;  9 
Bac.  Abr.,  244;  United  States  vs.  Babbit,  1  Black,  55.)  So,  a  person 
acting  under  the  authority  of  law  may  be  within  tbe  policy,  when  not 
within  the  exact  letter,  of  the  legal  axiom  that  what  is  expressed  ren- 
ders ineffective  that  which  is  implied. 

II. — The  right  of  a  marshal  to  receive  a  reward  for  any  service,  extra 
or  otherwise,  without  the  approval  of  Congress,  is  denied  by  this  pro- 
vision of  law: 

"No  <>^(J6r  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  late  or  regulations,  shall 
receive  any  additional  pay  J  extra  allowance^  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public  money,  or/r>r  any  other  service 
or  duty  whatever,  unless  the  same  is  authorized  by  law,  and  the  appro- 
priation therefor  explicitly  states  that  it  is  for  such  additional  pay, 
extra  allowance,  or  compensation."    (Rev.  Stats.,  1765.) 

This  prohibition  excludes  the  right  to  such  additional  pay,  extra 
allowance,  or  compensation,  as  well  when  the  service  or  duty  pertains 
to  the  office  held  by  a  person  as  when  it  pertains  to  some  other  office 
or  official  service.  This  provision  is  not  to  be  read  as  declaring  only 
that  an  officer  shall  not  receive  additional  ))ay,  extra  allowance,  or 
compensation  ''for  any  other  service  or  duty"  than  that  which  is  out- 
side of  his  office.  He  cannot,  without  tbe  express  assent  of  Congress, 
receive  extra  pay  for  either  official  or  unofficial  services.  This  is  the 
fair  meaning  of  the  words  employed  in  the  statute.  Its  manifest  j>wr- 
pose  requires  this  construction.  A  practice  had  grown  up  by  which, 
under  general  appropriation  acts,  officers  charged  with  expending  the 
appropriations,  and  with  clearly  implied  autbprity  to  appoint  disburs- 
ing agents,  conferred  upon  other  officers  who  were  in  receipt  of  fixed 
salaries  or  compensation  the  authority  to  make  disbursements  thereof, 
and  to  charge  commissions  for  their  services  in  making  such  disburse- 
ments. This  practice  enabled  executive  officers  to  allow  compensation 
for  services  not  pertaining  to  the  offices  held  by  those  who  made  such 
disbursements.  The  allowance  of  extra  compensation,  at  the  discretion 
of  heads  of  Departments,  to  officers  and  others  in  the  public  service  for 
official  or  other  services,  became  an  evil  which  Congress  corrected  by  the 
is weeping  prohibitioa contained  in  section  1765  of  the  Revised  Statutes. 
This  prohibition  is  applicable  to  any  service  pertaining  to  an  office 
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held  by  a  person,  to  employment  of  a  character  not  official,  and  to  extra 
services  performed  out  of  regular  office-hours  in  such  office  or  employ- 
ment, as  well  as  to  services  in  some  other  office  or  employment  The 
expression  ^< additional  pay,  extra  allowance,  or  compensation''  was 
intended  to  cover  all  compensation  not  prescribed  by  statute  or 
regulations  for  an  officer  for  the  performance  of  his  official  duties, 
or  for  another  person  having  duties  to  perform  in  the  public  service. 
And  the  statute  excludes  the  right  of  such  officer  or  person  to  receive 
such  additional  pay,  extra  allowance,  or  compensation,  whether  for  the 
service  required  by  the  office  or  other  employment,  or  for  service  not 
connected  with  such  office  or  employment.  This  construction  of  the 
statute  is  consistent  with  that  given  to  other  statutes  which  are  sim- 
ilar in  terms.  (Hatch  vs.Maxiu,  15  Wend.,  44;  Gregg  vs.  Pierce,  53 
Barb.,  390;  Parker  rs.  Newland,  1  Hill,  87;  Harp  i?«  Osgood,  2  Hill, 
216.) 

The  right  of  a  person  holding  two  distinct  commissions  as  an  officer 
to  receive  the  salary  of  both  offices  is,  of  course,  conceded,  since  the 
proviso  to  section  1  of  the  appropriation  act  of  September  30, 1850, 
(9  Stats.,  542,)  is  not  found  in  the  Revised  Statutes.     (Rev.  Stats.,  5590.) 

The  construction  thus  given  to  section  1765  of  the  Revised  Statute* 
denies  the  right  of  a  marshal  to  receive  for  any  **  service  or  duty  what- 
ever" a  reward  beyond  the  salary  and  fees  prescribed  by  statute. 

It  seems  probable  that  this  section  does  not  apply  to  deputy  marshals. 
The  statute  incidentally  denominates  a  deputy  marshal  an  ^^offieer.'' 
(Rev.  Stats.,  780,  782,  789,  790.)  It  is  possible  that  within  the  meaninfr 
of  some  provisions  of  the  statute  he  may  be  so  regarded.  (United 
States  vs.  Tinklepaugh,  3  Blatchf.  G.  C,  430.)  But  as  he  is  appointed 
by  the  marshal,  he  is  in  no  technical,  constitutional  sense  an  officer. 
(Const.,  Art.  II,  sec.  2,  cl.  2;  United  States  vs.  Germaine,  99  U.  S.,  508; 
Herndon's  case,  15  Ct.  Cls.,  446;  Herndou's  case,  1  Lawrence,  Compt. 
Dec,  49.)  The  amount  which  may  be  paid  to  him  for  his  services  as 
the  employe  of  the  marshal  is  limited  by  statute.  (Rev.  Stats.,  833, 841.) 
But  it  cannot  be  said  that,  within  the  meaning  of  section  1765  of  the 
Revised  Statutes^  his  "pay  or  emoluments  are  fixed  by  law  or  regn- 
lations."  They  are  lixed  by  contract.  (Herndon's  case,  1  Lawrence, 
Compt.  Dec,  55;  Landram's  case,  16  Ct.  Cls.,  74.) 

III. — A  promise  to  pay  a  reward  to  a  marshal  for  the  performance  of 
a  duty  required  by  law  is  void,  as  being  agaiUvSt  public  policy.  If  mar- 
shals are  induced  to  believe  that  delay  in  making  arrests  or  the  omis- 
sion to  exercise  vigilance  in  so  doing  will  bring  rewards,  a  premium  is 
thus  offered  for  official  delinciuency.     Whatever  encourages  or  invites 
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official  delinquency  is  contra  bonos  moreSj  and  violative  of  public  policy. 
No  right  can  arise  out  of  a  contract  wbich  contravenes  public  policy. 
(Broom,  Leg.  Max.,  7th  ed.,  732;  Wood's  case,  1  Lawrence,  Compt.  Dec, 
8;  Stotesbury  i7«.  Smith,  2  Burr.,  924;  England  t?«.  Davidson,  3  P.  &  D., 
594;  Stamper  vs.  Temple,  6  Humph.  Tenn.,  113;  Pool  vs.  Boston,  5  Cush. 
Mass.,  219;  Means  t?«.  Hendershott,  24  Iowa,  78;  Pilie  vs.  New  Orleans, 
19  La.  Ann.,  274.) 

It  was  once  held  that  on  general  equity  principles  an  officer  was  not 
denied  the  right  to  receive  a  reward  beyond  the  salary  or  fees  prescribed 
bj'  law,  when  he  had  made  '*  extraordinary  efforts  beyond  those  which 
an  officer  is  stricily  bound  to  make,  or  which  could  be  legally  required 
of  him.''  (City  Bank  vs.  Bangs,  2  Edwards,  98;  Hatch  vs.  Mann,  9 
Wend.,  262.  See  13  Op.  Att.-Gen.,  228,  369;  18  Stats.,  186-191.)  But 
this  doctrine  was  overruled  in  Hatch  vs.  Mann,  15  Wendell,  44,  in 
which  it  is  said  of  Lord  Bacon  that  it  was  for  "  receiving  gratuities  for 
making  extraordinary  efforts  to  discharge  his  official  duty"  that  he  was 
"impeached,  fined,  imprisoned,  degraded,  and  disgraced,"  and  earned 
the  epitaph  of  'Hhe  wisest,  brightest,  meanest  of  mankind." 

No  principle  of  law  or  of  ethics  is  more  firmly  established  than  that* 
which  declares  that  an  officer  may  not  contract  for  a  reward,  in  addition 
to  the  compensation  allowed  by  law,  for  the  performance  of  official 
duty.  This  principle  applies  as  well  to  employes  charged  with  the  per- 
formance of  official  duties  as  to  the  incumbents  of  offices.  It  is  applica- 
ble to  deputy  marshals,  who,  though  not  technically  officers,  perform 
the  duties  of  an  officer — the  niarshal — and  receive  compensation  there- 
for under  authority  of  law.  (See  Rev.  Stats.,  5451,  5501 ;  18  Stats., 
180-19L) 

Without  impairing  any  provision  of  any  statute,  or  any  principle 
stated,  the  claimant  is,  nevertheless,  on  sound  legal  principles,  entitled 
to  be  paid  the  reward  he  claims. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  had  authority  to  offer  the  reward.  (Rev. 
Stats.,  321,  3152,  3463;  20  State.,  328,  413;  21  Stats.,  23;  Briggs's  case, 
15  Ct.  OIs.,  54.) 

It  is  well  settled  that  a  contract  to  pay  a  reward  for  the  arrest  of  a 
felon  is  valid  if  not  made  with  a  public  officer  or  employ^  on  wiiom 
the  law  imposes  the  duty  of  making  such  arrest,  or  with  some  officer  or 
employ^  otherwise  excluded  from  the  right  to  receive  such  reward. 
(Wood's  casfe,  1  Lawrence,  Compt.  Dec,  8;  Briggs's  case,  15  Ct.  Cls.,  54.) 

It  was  competent,  therefore,  for  the  claimant,  before  he  became  a 
deputy  marshal,  and  thereby  assumed  the  duty  of  arresting  Amarine, 
to  make  a  contract  to  search  for  and,  if  possible,  arrest  that  fugitive 
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from  justice.  In  effect,  he  raade  such  contract,  and  in  consequence  he 
was  appointed  a  deputy  marshal,  not  on  his  own  application,  but  on 
the  application  of  the  collector  in  Texas,  merely  in  aid  of  the  service 
he  had  agreed  to  perform.  He  might  have  made  the  arrest  equally 
well  without  the  appointment  as  deputy.  When  the  original  engage- 
ment was  made  with  the  collector,  who  was  authorized  to  secure  the 
services,  (Act  March  1,  1879,  20  Stats.,  328,)  the  claimant  had  the 
promise  of  a  reward.  This  promise  created  a  contingent  right,  a 
right  which  became  absolute  by  performance  on  the  part  of  the  claim- 
ant. It  was  then  property  created  by  contract.  It  was  not  *^a  mere 
contingent  possibility  not  coupled  with  an  interest."  (1  Pars.  Cout, 
523.)  It  is  well  settled  that  *'if  rights  are  vested,  or  possibilities  are 
distinctly  connected  with  interest  or  property,  they  may  be  sold." 
(I  Pars.  Cont.,  523 ;  Jones  vs.  Roe,  3  Term  R.,  88.)  The  contract  with 
the  claimant  vested  in  him  a  right  which  could  not  be  divested  except  by 
"  due  process  of  law.^  (Const.  U.  S.,  Art.  I,  sec.  10,  cl.  1 ;  Art.  V,  Amend- 
ments.) The  arrest  was  made  in  pursuance  of  this  contract.  The  rights 
created  by  the  contract  could  not  be  divested  by  the  act  of  the  collector 
in  procuring  the  appointment  of  the  claimant  as  deputy  marshal,  as  au 
employ^  of  the  marshal.  In  making  the  arrest  the  claimant  w^as  not, 
in  any  proper  sense,  or  by  his  assent,  in  the  service  of  the  marshal. 
His  act  was  that  of  a  citizen  fulfilling  an  engagement  which  was  inde- 
1  >endent  of  the  deputy  ship.  This  view  is  supported  by  the  case  of  Gregg 
vs.  Pierce  ,  53  Barbour,  387.  In,  that  case  it  appeared  that  a  party 
ctmvicted  of  felony  in  Chemung  County,  N.  Y.,  but  being  at  large  on 
bail,  fled  to  Illinois.  A  reward  was  offered  by  his  bail  generally  for 
his  arrest  and  return  to  Xew  York,  and  particularly  to  the  sheriff  of 
said  county,  who  undertook  to  perform  the  service,  and,  under  a  requisi- 
tion procured  from  the  Governorof  NewYorkon  theGovernorof  Ilhnois, 
pursued,  arrested,  and  returned  the  fugitive.  The  statute  of  New  York 
prohibited  all  compensation  to  officers  except  "such  as  is  or  shall  be 
allowed  by  the  laws  of  the  State."  The  court  held  that  this  statute 
did  not  affect  the  claim  for  reward ;  that  the  fact  that  the  claimant  was 
sheriff  added  nothing  to  his  authority  ;  that  he  must  be  deemed  to  have 
made  the  arrest  as  a  private  citizen,  and  that  the  promise  of  a  reward 
related  to  the  '*  thing  to  be  done,  and  not  to  the  manner  of  doing  it." 
(See  Rev.  Stats.  U.  S.,  5278,  5279.) 

The  claimant  is  entitled  to  the  offered  reward,  and  a  balance  will 
accordingly  be  certified  in  his  favor. 

Treasury  Department, 

First  Comptroller's  Office,  December  28,  1881. 
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IN  THE  MATTER  OF  THE  AUTHOBITY  OF  THE  ACCOUNTING 
OFFICERS  OF  THE  TREASURY  TO  ALLOW  CREDIT  TO  A 
DISBURSING  OFFICER  FOR  LOSSES  OF  PUBLIC  MONEYS 
THROUGH  FAILURE  OF  A  DESIGNATED  DEPOSITARY- 
HOBBS'S  t;ASE. 


I  It  is  a  reiisoiiable  propositiou  that  a  disbursing  officer  who,  in  good  faith,  lawfully 
deposits  public  money  with  a  designated  depositary  is  not  chargeable  therewith 
in  case  of  the  default  of  tlie  latter. 
'  2.  Some  matters  determined  by  the  First  Comptroller  may,  perhaps,  be  reopened  by 
order  of  the  Secretary  of  the  Treasury — e.  ^.,  when  a  claim  against  the  United 
States  is  rejected,  and  no  balance  has  been  certified  in  respect  of  such  claim, 
section  191  of  the  Kevised  Statutes  may  not  apply  to  the  action  taken  thereon. 

3.  The  act  of  June  *23,  1870,  (16  Stats.,  166,)  which  authorized  accounting  officers  to 
9  allow  credits,  in  such  cases  as  might  be  deemed  just  and  reasonable,  to  mili- 
tary and  naval  disbursing  officers  for  losses  of  funds  during  the  rebellion,  gave 
cumnlative  grounds  of  relief,  but  it  did  not  take  from  acconnting  officers  any 
previously-existing  jurisdiction. 

4.  Similarly,  the  statutes  which  confer  jurisdiction  on  the  Court  of  Claims  do  not 

deprive  the  accounting  officers  of  the  Treasury  of  any  jurisdiction  previously 
conferred  on  them  by  statute. 

i).  When  the  First  Comptroller  has  duly  certified  a  balance  against  a  disbursing 
officer,  charging  him  with  money  by  him  deposited  in  a  public  depository,  and 
lost,  without  fault  or  neglect  of  the  officer,  by  the  failure  of  the  depository,  the 
balance  certified  is  final  and  conclusive  on  the  executive  branch  of  the  Gov- 
ernment, and  the  account  on  which  it  was  certified  cannot  be  reopened. 

6.  The  successor  in  office  of  the  Comptroller  so  certifying  canuot,  therefore,  on  the 
application  of  such  disbursing  officer,  review  the  action  so  taken,  and  give 
credit  in  a  subsequent  settlement  for  an  item  rejected  by  his  predecessor  in  office. 

July  15,  1866,  Thomas  J.  Hobbs,  disbursing  clerk,  Treasury  Depart- 
luent,  rendereil  to  the  Fifth  Auditor  an  account  current  for  the  quar- 
ter year  ending  June  .SO,  1866,  "on  account  of  expenses  of  the  Office 
of  the  Internal  Revenue,"  «&c.,  in  which,  among  others,  the  following 
items  appear: 

1   By  warrant  on  the  Treasurer,  No.  703 823,200 

To  amount  of  Treasury  warrant,  Xo.  703,  A  juil,  1866,  de- 
posited in  the  Merchants'  National  Bank,  a  Government 
depository,  in  compliance  with  law.  The  bank  having 
failed  before  any  of  the  money  hiul  been  drawn,  and  the 
amount  being  unavailable,  this  credit  is  claimed,  and  re- 
quest made  tlmt  a  corresponding  debit  be  raised  against 
the  bank $25,200 

September  27,  1866,  the  Fifth  Auditor  examined  and  adjusted  this 
ac*count,  i)er  Keport  No.  41743,  and  found  a  '*  balance  due  the  Unit-ed 
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States,  with  which  he  [Thomas  J.  Hobbs]  is  to  be  charged,  $25,381.57.'' 
The  report  charges  Mr.  Hobbs  with  the  amount  of  the  warrant  re- 
ferred to,  and  the  credit  claimed  was  not  allowed  by  the  Auditor.  It 
thus  appears  that,  of  the  balance  found  due,  $25,200  arose  from  the 
disallowance  by  the  Auditor  of  the  credit  claimed. 

November  21 J  1866,  the  Comptroller  passed  upon  this  account  thus: 

'*  I  admit  and  certify  that  twenty-ftve  thousand  three  hundred  and 
eighty-one  and  v\\j  dollars  are  due  from  Thomas  J.  Hobbs,  disburs- 
ing clerk,  to  the  IJnited  States,  as  stated  in  the  foregoing  report. 

"R.  W.  TAYLER, 

"  Comptroller.^ 

October  30,  1871,  the  Hon.  George  S.  Boutwell,  Secretary  of  the 
Treiisury,  addressed  a  letter  to  Mr.  Tayler  on  the  subject  of  this  charge, 
in  which  he  said: 

**  As  the  loss  referred  to  occurred  before  the  p^issage  of  the  act  of 
June  14,  18()6,  which  requires  all  moneys  intrusted  for  disbursement  to 
United  States  disbursing  officers,  deposited  in  this  city,  to  be  depos- 
ited with  the  Treasurer  of  the  United  States,  it  would  appear  to  be 
proper  that  Mr.  Hobbs  receive  credit  for  the  amount  of  his  loss  by  the 
failure  of  the  ^Merchants'  National  Bank. 

"I  will  thank  you,  therefore,  if  you  agree  with  me  as  to  the  pro- 
priety of  this  course,  to  cause  an  account  to  be  stated,  crediting  Mr. 
Hobbs  with  the  sum  of  $25,2(M),  due  from  him  on  account  of  'salaries 
of  Commissioner,  (Int.  Rev.)  clerks,  &c.,  prior  to  July  1,  1870,  and 
charging  the  same  to  the  Merchant-s'  National  Bank.'  Please  atlvise 
me  of  your  action,  and  oblige." 

To  this  request  the  Comptroller  replied : 

"It  has  not,  to  my  knowledge,  been  regarded  as  within  the  powers 
of  the  accounting  officers  to  credit  disbursing  officers  except  for 
moneys  properly  disbursed  and  for  moneys  restored  to  the  Treasury. 
They  are  not  authorized  to  allow  credit  for  moneys  lost  without  fault 
of  the  officer,  not  even  though  he  be  captured  by  the  enemy  and  the 
money  seized  as  captured.  The  authority  to  allow  such  claims  was  in 
Congress  alone,  which  retained  exclusive  jurisdiction,  until  the  passage 
of  the  act  of  May  9, 1866,  (14  Stats.,  44,  i  when  jurisdiction  in  such  cases 
was  conferred  upon  the  Court  of  Claims.  •  ♦  •  I  am  of  the  opinion 
that  Mr.  Hobbs  can  obtain  relief  only  by  application  to  Congress  or  to 
the  Court  of  Claims.''    (See  Rev.  Stats.*,  1059,  1062.) 

The  assets  of  the  bank  paid  dividends  which  reduced  the  deficit  to 
$18,715.11  at  the  time  of  the  usual  examination  of  the  accounts  of  Mr. 
Hobbs  in  November,  1H81,  besides  which  he  has  surplus  money  in  his 
hands,  $20.24. 

December,  12,  1881,  Mr.  Hobbs  addressed  a  letter  to  the  First  Comp- 
troller, asking  to  be  relieved  "  by  the  statement  of  an  account  c^edi^ 
ing  [him]  with  the  amount  now  standing  against"  him,  and  "charging 
the  same  to  the  bank.'' 
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Thomas  J,  Hobbs^  in  person,  submitted  an  argaineut  to  the  following 
effect : 

1.  The  Merchants'  National  Bank  was  at  the  time  the*  deposit  was 
made,  and  also  at  the  time  of  its  failure,  a  Government  depository* 
The  act  of  March  3,  1857,  sec.  3,  (11  Stats.,  249,)  authorized  the  deposit 
made  with  the  Merchants'  National  Bank.  The  authority  to  make  such 
deposits  continued  until  the  passage  of  the  act  of  June  14,  1866.  (14 
Stats.,  64.) 

2.  xV  disbursing  officer  should  not  be  held  liable  for  money  lost  by 
the  failure,  without  his  fault,  of  a  bank  in  which  the  law  authorized 
him  to  deposit  it. 

3.  The  Second  Comptroller  credited,  on  the  dates  set  forth,  the  fol- 
lowing-named disbursing  officers,  who  had  deposits  in  the  Merchants^ 
National  Bank  of  Washington  at  the  time  it  failed,  with  the  amounts 
of  their  respective  deposits:  D.  N.  <  ooley,  Commissioner  of  Indian 
Affairs,  January  25,  1867;  Army  Paymasters,  Gardner,  December  9^ 
1873;  Hodge,  March  7,  1872;  Pool  and  Potter,  1872;  Paulding,  1874; 
Rochester,  1871;  Stewart,  1872;  and  Taylor,  1872 ;  and  Quartermaster 
Robinson,  1876. 

4.  In  the  year  1861,  Quartermaster-General  M.  C.  Meigs,  then  a  cap- 
tain of  engineers,  and  disbursing  officer,  had  money  to  his  credit  with 
the  assistant  treasurer  at  New  Orleans,  which  money  was  seized  by  or 
turned  over  to  the  Confederate  Government,  in  consequence  of  which 
his  drafts  on  the  assistant  treasurer  were  not  honored,  and  the  drafts 
were,  under  the  Army  regulations,  charged  to  him  in  the  settlement  of 
his  account.  •  In  February,  1866,  this  officer  addressed  a  letter  to  the 
Secretary  of  the  Treasury,  requesting  to  be  relieved  from  the  charges 
made  against  him.  The  letter  was  referred  to  the  Second  Comptroller^ 
in  whose  office  Army  accounts  are  revised,  and,  February  15,  1866,  he 
rei>lied  to  the  Secretary  as  follows: 

**  Under  the  erroneous  impression  that  the  accounting  officers  have  not 
authority  to  comply  with  his  request  and  relieve  him  from  the  charges 
without  special  instructions  from  the  Secretary  of  the  Treasury,  Gen- 
eral Meigs  appeals  to  you  for  relief.  Upon  the  case  I  have  now  respect- 
fully to  say  that,  almost  immediately  after  my  late  appointment  as 
Second  Comptroller,  a  case  precisely  analogous,  which  had  been  left 
undisposed  of  by  my  predecessor,  was  decided  by  me,  and  the  dis- 
bursing officer  relieved.  The  ground  taken  then  was,  substantially, 
that  the  disbursing  officer  could  not  legally  or  equitably  be  held  for  the 
non-payment  of  his  drafts,  if  such  non-payment  was  the  result  of  the 
laches  or  crime  of  anotlier. 

**  A  disbursing  officer,  having  paid  for  only  such  purchases  or  ser- 
vices as  are  authorized  by  law,  and  drawn  against  funds  ])laced  to  his 
credit,  either  in  conformity  with  the  first  section,  act  of  March  3,  1857, 
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or  by  special  order  of  the  Government,  avd  having  properly  accounted 
foir  all  the  public  mmieii  of  which  he  actually  had  control^  has  discharged 
hts  duty,  and  the  Government  has,  in  resjiect  to  his  money  accounts,  no 
further  legal  claim  on  him,  •  ♦  •  Upon  such  showing  he  eaiinot 
justly  be  held  to  further  liability  in  the  premises,  and,  in  my  opiniou, 
an  account  should  be  stated,  bringing  to  his  credit  the  amount  of  tbe 
above-named  drafts  which  have  been  charged  to  him.'' 

This  opinion  was  sent  by  the  Secretary  of  the  Treasury  to  the  Third 
Auditor,  who  stated  an  account  relieving  General  Meigs 

5.  The  error  made  by  the  former  First  Comptroller  consisted  in  treat- 
ing this  as  a  case  where  an  indebtedness  is  to  be  crossed  ofif  the  books 
of  the  Treasury  for  funds  lost  or  captured  from  the  i>erson  or  custody 
of  a  disbursing  oflBcer;  instead  of  which,  it  is  merely  a  question  of 
making  a  transfer  statement  on  the  books  charging  the  party  held  re- 
sponsible by  the  law  and  relieving  me. 


Opinion  by  William  Lawrence,  First  Comptroller: 

It  seems  that  the  claimant  had  for  theca«e  presented  an  ample  rem- 
edy in  the  Court  of  Claims.  The  question  whether  he  may  yet  pursue 
that  remedy,  or  whether  it  is  barred,  is  not  pertinent  here.  (United 
States  vs.  Clark,  96  U.  S.,  37;  s.  c,  11  Ct.  Cls.,  702.)  The  remedy  in 
the  Court  of  Claims  for  losses  of  i)ublic  money  advanced  to  disbursing 
officers  extends  to  other  cases  than  those  in  which  relief  is  sought  by  rea- 
son  of  the  felonious  or  forcible  taking  of  the  public  money,  without  the 
fault  of  the  officer  charged  with  its  custody.  (Prime  vs.  United  States, 
3  Ct.  Cls.,  209;  Pattee  vs.  United  States,  Id.,  397;  Murphy  vs.  United 
States,  Id.,  212;  Hall  vs.  United  States,  9  Ct.  Cls.,  270;  Holman  t$. 
United  States,  11  Ct.  Cls.,  642;  United  States  rs.  Prescott  et  al,  3 
How.,  578;  Halbert  et  al.  vs.  State,  22  Ind.,  125;  Morbeck  and  others 
vs.  State,  28  Ind.,  86;  United  States  vs.  Keehler,  9  Wall.,  83.)  It  is  a 
reasonable  proposition  that  a  disbursing  officer  who,  in  good  faith,  law- 
fully deposits  public  money  with  a  designated  depositary  is  not  charge- 
able therewith  in  case  of  the  default  of  the  latter.  (Morgau  vs.  Van 
Dyck,  7  Blatchf.  C.  C,  152;  Howell  vs.  United  States,  7  Ct.  Cls.,  512. 
See  United  States  vs.  Thomas,  15  Wall.,  337.) 

There  is  much  reason  for  holding  that  the  proper  Comptroller  has 
ill  such  cases,  and  where  the  account  of  the  disbursing  officer  remains 
subject  to  his  jurisdiction,  power  to  grant  relief  by  allowing  cretlit  to 
the  officer  in  the  settlement  of  his  account.  A  claim  similar  to  that 
now  presented  would  certainly  be  a  proper  item  for  settlement  in  an 
account  between  private  parties;  hence  it  would  seem  to  be  one  which 
might  properly  be  allowed  by  accounting  officers  in  the  settlement  of 
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a  disbursing  officer's  accouut.  Tiie  law  ^irovides  that  "all  claims 
and  demands  whatever  by  the  United  States  or  against  them,  aud  all 
acconnts  whatever  in  which  the  United  States  are  concerned,  either  as 
debtors  or  as  creditors,  shall  be  settled  and  adjusted  in  the  Depart- 
ment of  the  Treasury.''  (Rev.  Stats.,  236.)  The  authority  of  the  An- 
ditors  and  Comptrollers,  including  the  Commissioner  of  Customs,  ex- 
tends to  all  public  acconnts,  and  hence  to  all  items  which  may  be  charged 
or  credited  thereon.  (Rev.  Stats.,  191, 269,  273^  277,  317.)  It  is  clear 
that  section  236  of  the  Revised  Statutes  gives  authority  to  accounting 
officers  to  examine  and  adjust  an  account  against  a  public  depositary 
for  moneys  deposited  with  him  by  a  disbursing  officer.  It  follows, 
therefore,  that  when  they  debit  the  depositary  with  such  money,  the 
disbursing,  officer  who  made  the  deposit  should,  in  proper  cases,  be 
allowed  a  credit  on  account  of  moneys  so  deposited  which  are  lost  by 
reason  of  the  failure  of  the  depositary. 

While  the  credit  which  the  claimant  now  asks  to  be  made  in  his 
favor  must  be  allowed  by  the  Fifth  Auditor  before  the  First  Comptroller 
can  formally  and  finally  act  on  it,  (15  Op.  Att.-Geii.,  139,)  it  is,  neverthe- 
less, i)ro))er  to  take  the  opinion  of  the  First  Comptroller  in  respect  to 
the  matter. 

The  action  of  the  First  Comptroller  on  November  21,  1866,  in  certi- 
fying a  balance  against  Mr.  Hobbs,  which  included  the  item  for  which 
credit  is  now  asked,  is  final  and  conclusive,  so  far  as  the  accounting 
offi<*ers  are  concerned.  Section  191  of  the  Revised  Statutes  provides 
that— 

"The  balances  which  may  from  time  to  time  be  stated  by  the  Au- 
ditor and  certified  to  the  heads  of  Departments  by  the  Commissioner 
of  Customs,  or  the  Comptrollers  of  the  Treasury,  upon  th^  settlement 
of  public  accounts,  shall  not  be  subject  to  be  changed  or  modified  by 
the  heads  of  Departments,  but  shall  be  conclusive  upon  the  executive 
branch  of  the  Government,  and  be  subject  to  revision  only  by  Con- 
gress or  the  proper  courts    •     •    •." 

Section  271  of  the  Revised  Statutes,  which  is  taken  from  the  act 
of  March  3,  1809,  (2  Stats.,  536,)  shows  that  the  decisions  of  the  Comp- 
troller are,  in  contemplation  of  law,  final.  (Kansas  case,  ante^  301, 312 ; 
Bender's  case,  1  Lawrence,  Compt.  Dec,  317,  329,  .*^0.)  It  was  said 
by  Mr.  Wirt,  Attorney-General,  as  early  as  1825,  that  it  was  a  recog- 
nized rule  of  action  "  prescribed  to  itself  by  each  administration,  to 
consider  the  acts  of  its  predecessors  conclusive,  as  far  as  the  Executive 
is  concerned."  Any  other  rule,  he  says,  would  leave  *'all  past  acts  of 
all  past  Executives  as  open  for  reconsideration  and  readjudication.'^ 
(2  Oi>.,  9.)  In  this  opinion  succeeding  Attorneys-General  concurred. 
(Tauey,  2  Op.,  464;  Nelson,  4  Op.,  341;  Toucey,  5  Op.,  29;  Johnson,  5 
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Op.,  123;  Black,  9  Op.,  101,  301,  302,  387;  Bates,  10  Op.,  231,  255; 
Stiinbery,  12  Op.,  358,  386;  Hoar,  13  Op.,  33,  226;  Akerman,  13  Op., 
297,  387,  456;  Devens,  15  Op.,  315;  16  Op.,  489;— but  see  Bates,  10 
Op.,  62.)  This  view  of  the  case  is  founded  also  on  judicial  sanction. 
(United  States  rs.  Bank  of  the  Metropolis,  15  Pet.,  400;  Ex parteBsoi' 
dolph,  2  Brock.  C.  C,  447.) 

Some  matters  determined  by  the  First  Comptroller  may  perhaps  be 
reopened  by  order  of  th,e  Secretary  of  the  Treasury ;  e.  g.,  when  a  claiai 
against  the  United  States  is  rejected,  and  no  balance  has  been  certified, 
section  191  of  the  Revised  Statutes  may  not  apply  to  such  matter. 
(Ashton's  case,  1  Lawrence,  Compt.  Dec,  171;  Police  case,  /(?.,  70; 
Kansas  case,  ante^  312,  313;  Reward  ca«e,  aw<e,  546.)  Whether  this 
case  can  be  reopened  by  order  of  the  Secretary  is  not  a  material  que.^- 
tion,  since  there  is  no  such  order.  When  the  account  of  a  disbursing 
oflBcer  is  under  consideration  for  settlement,  the  balances  previously 
certified  against  him  by  a  former  Comptroller  are  not  subject  to 
reconsideration. 

The  fact  that  before  the  passage  of  the  act  of  June  30, 1870,  the 
Second  Comptroller  gave  credit  to  certain  disbursing  officers  in  the 
military  service  for  losses  by  deposits  similar  to  that  of  the  claimant, 
merely  shows  that  that  ofticer  considered  such  credits  proper  subjects* 
of  accounting.  It  does  not  give  evidence  of  any  right  on  the  part  of 
an  accounting  officer  to  review  the  action  of  his  predecessor. 

If  there  were  any  doubt  as  to  the  existence  of  jurisdiction  in  the  ac- 
counting officers  of  the  Treasury  to  allow  claims  similar  to  those  a! 
lowed  by  the  Second  Comptroller,  the  act  of  June  23,  1870,  (16  Stats.. 
166,)  might  be  cited  as  strengthening  the  doubt.  It  authorized  the 
proper  accounting  officers,  "in  the  settlement  of  the  accounts  of  dis- 
bursing officers  of  the  War  and  Navy  Departments  arising  sioce  the 
commencement  of  the  rebellion,  and  prior  to  the  twentieth  day  of 
August,  eighteen  hundred  and  sixty-six,  to  allow  such  credits  for 
•  •  •  losses  of  funds,  vouchers,  and  property,  as  they  may  deera 
just  and  reasonable,  when  recommended  under  authority  of  the  Sei're- 
taries  of  War  and  Navy  •  *  ♦."  This  act  was  limited  to  be  io  force 
for  two  years,  and  it  prescribed  a  maximum  amount  to  be  allowed.  Re- 
lief was  given  under  this  act  to  several  officers  in  the  military  and 
naval  service.  Its  provisions  are  remedial;  they  repealed  no  prior  au- 
thority to  give  relief  to  disbursing  officers.  They  gave  to  certain  dis- 
bursing officers  cumulative  grounds  of  relief.  (Sedgwick,  Stat  and 
Const.  L.,  2d  ed.,  31,  75,  342.)  Similarly,  the  jurisdiction  given  to  the 
Court  of  Claims  does  not  take  from  accounting  officers  any  authority 
vested  in  them  by  statute. 
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Whether  the  action  of  First  Comptroller  Tayler  in  certifying  the 
balance  against  Mr.  Hobbs  wjis  or  was  not  anthorized  under  the  cir- 
cumstances of  the  case,  that  balance  cannot  now  be  modified  by  the 
accomiting  officers.  It  would  seem  that  the  claim  is  a  meritorious 
one,  but  the  relief  asked  for  must  be  obtained  either  from  Congress  or 
in  the  Court  of  Claims.* 

Teeasuky  Depaetment, 

First  Comptroller's  Office,  necembir '».i,  1»«1. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  SECRETARY 
OF  THE  TREASURY  TO  ALLOW  COLLECTORS  OF  INTERNAL 
EEVENUE  COMPENSATION  IN  ADDITION  TO  THAT  FIXED 
BY  REGULATION-UTAH  CASE. 


I.  The  payment  of  au  additional  allowance  to  a  collector  of  internal  revenue  after 
his  salary  has  been  lawfully  fixed,  and  after  his  services  have  been  rendered,  is 
^'additional  pay"  within  the  meaning  of  section  1765  of  the  Revised  Statutes. 

*2.  The  "scale  of  compensation"  for  collectors  which  was  prescribed  prospectively 
by  the  Secretary  of  the  Treasury  under  the  act  of  March  1,  1879,  is  a  "  regu- 
lation," whether  it  be  applied  to  one  officer  or  to  many,  and  its  effect  as  such 
is  not  changed  by  calling  it  an  *  instruction." 

3.  The  authority  given  to  the  Secretary  of  tlie  Treasury  by  section  251  of  the  Revised 

Statutes,  to  issue  "  instrnctious  and  regulations,*'  embraces  two  distinct  powers, 
each  having  a  separate  purpose.  A  "regnlation"  prescribing  prospectively 
the  amount  of  salary  to  be  received  by  an  officer  or  class  of  officers  cannot  be 
modified  in  legal  effect  by  calling  it  an  '^ instruction."  Two  different  and  oppo- 
site effects  cannot  be  given  to  one  and  the  same  exercise  of  authority  or  power. 

4.  The  act  of  March  I,  1879,  gives  authority  to  the  Secretary  of  the  Treasury,  upon 

the  recommendation  of  the  Commissioner  of  Internal  Revenue,  after  a  salary 
has  been  prospectively  prescribed  and  after  services  have  been  rendered,  to 
make  in  certain  cases  further  allowances  of  salary  to  collectors  within  one  year 
after  "the  close  of  the  fiscal  year  in  which  the  services  were  rendered,"  and 
such  allowances  are  conclusive  on  the  accounting  officers. 

5.  When  a  later  statute  in  clear  terms  gives  authority  to  do  au  act  contrary  to  the 

general  provisions  of  a  former  statute,  the  Isiter  statute  ereates  an  4»xception  to 
such  provisions. 

The  act  of  March  1,  1879,  (20  Stats.,  :i21),)  amending  section  12  of 
the  act  of  February  8,  1875,  (18  Stats.,  307,309,)  authorizes  "the  Sec- 
retary of  the  Treasury,  upon  the  recommendation  of  the  Commis- 

•  Since  the  writing  of  the  above  opinion  Mr.  Hobbs  tiled  a  petition  in  the  Court  of 
Claims,  and  obtained  the  desired  relief. 
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sioner  of  Interual  Revenue,"  tx)  make  au  allowance  "for  salary  ami 
officiB  expenses  of  collectors"  of  internal  revenue,  and  pro\ides — 

"That  the  salaries  of  collectors  shall  be  fixed  at  two  thousand  dollars 
each  per  annum  where  the  annual  collections  amount  to  twenty-five 
thousand  dollars  or  less,  and  shall,  by  the  Secretary,  on  the  recom- 
mendation of  the  Commissioner,  be  graduated  up  to  the  maximum  limit 
of  four  thousand  live  hundred  dollars;  which  latter  sum  shall  be  al- 
lowed in  all  cases  where  the  cdllections  amount  to  one  million  of  dollars 
or  upward." 

The  same  act  declares — 

"That  there  shall  be  further  paid,  after  the  account  thereof  has  been 
rendered  to  and  approved  by  the  proper  officers  of  the  Treasury,  to 
each  collector,  his  necessary  and  reasonable  charges  for  advertising, 
stationery,  and  blank  books  used  in  the  ])erformance  of  his  official 
duties,  and  for  postage  actually  paid  on  letters  and  documents  received 
or  sent  and  exclusively  relating  to  official  business,  but  no  suchaccoant 
shall  be  approved  or  allowed  unless  it  states  the  date  and  the  parti<!ular 
items  of  every  such  expenditure,  and  shall  be  verified  by  the  oath  of 
the  collector:  Provided j  That  the  Secretary  of  the  Treasury,  on  the 
recommendation  of  the  Commissioner  of  Internal  Revenue,  be  author- 
ized to  make  such  further  allowances,  from  time  to  time,  as  may  be  rea- 
sonable, in  cases  in  which,  from  the  territorial  extent  of  the  district,  or 
from  the  amount  of  internal  duties  collected,  it  maj^  seem  just  to  make 
such  allowances;  but  no  such  allowance  shall  be  made  if  more  than 
one  year  has  elapsed  since  the  close  of  the  fiscal  year  in  which  the 
services  were  rendered.  But  the  total  net  compensation  of  a  collector 
shall  not,  in  any  case,  exceed  four  thousand  five  hundred  dollars  a 
year    *     *     •." 

June  2:5,  1880,  the  Secretary  approved  an  allowance  of  $2,375,  recom- 
mended by  the  Commissioner  of  Internal  Revenue,  as  salary  of  the  col- 
lector of  internal  revenue  for  the  district  of  Utah  for  the  fiscal  year 
ending  June  30,  1881,  on  an  estimated  collection  of  $70,000  during  that 
fiscal  year,  subject  to  reduction  on  the  basis  of  a  prescribed  ''scale  of 
compeuvsation  "  if  the  collections  did  not  reach  that  sum.  The  collec- 
tions for  that  year  amounted  to  $43,110.79  only,  on  which,  according  to 
the  "scale  of  compensation "  prescribed  to  govern  the  final  allowance,* 
the  salary  would  only  be  $2,250. 

November  25, 1881,  the  Commissioner  of  Internal  Revenue,  by  letter 
to  the  Secretary  of  the  Treasury,  said  that,  although  the  collectious 
had  fallen  below  the  amount  estimated,  he  nevertheless  believed  that, 
in  consideration  of  the  extent  of  territory  embraced  in  said  district, 
the  collector  was  justly  entitled  to  the  full  salary  granted  in  the  allow- 
ance; and  he  recommended  that  the  accounting  officers  be  directed  to 
allow  credit  to  him  for  the  fidl  sum  of  $2,375  in  the  adjustment  of  his 
accounts. 

*  For  the  provisions  of  tho  scaU*,  soe  Wilson's  ca.se,  anttj  "ZW. 
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November  28, 1881,  this  letter  was  referred  by  the  Secretary  to  the 
First  Comptroller  "for  an  expression  of  his  opinion  as  to  the  legality 
of  the  allowance  as  recommended." 


Opinion  by  William  Lawrence,  J^r«e  Comptroller: 

The  Secretary  of  the  Treasury  is  authorized,  upon  the  recommenda- 
tion of  the  Commissioner  of  Internal  Kevenue,  to  make  an  allowance 
fixing  prospectively  for  each  year  the  annual  salary  to  which  collectors 
of  iut^nal  revenue  shall  be  respectively  entitled.  (Act  March  1, 1879, 
20  Stats.,  329,  330.) 

Under  the  allowance,  based,  as  prescribed  in  the  statute,  on  a  scale 
of  collections,  the  collector  of  the  district  of  Utah  is  entitled  to  a  salary 
of  $2,250  only  for  the  year  ending  June  30, 1881. 

The  inquiry  now  8ubmitte<l  is,  in  effect,  a  question  as  to  whether 
payment  of  an  additional  allowance  after  services  have  been  rendered 
is  such  '^  additional  pay"  as  is  prohibited  by  section  1765  of  the  Revised 
Statutes. 

It  has  been  suf&ciently  shown  in  former  cases  that  such  an  allow- 
ance is  '^ additional  pay,  extra  allowance,  or  compensation"  within 
the  meaning  of  that  section.  (Wilson's  case,  ante^  206, 208;  Herudon's 
case,  1  Lawrence,  Compt.  Dec,  45;  Patton's  case,  7  Ct.  Cls.,  362;  9 
Op.  Att.-G«n.,  123;  see  Landram's  case,  16  Ct.  Cls.,  84.)  That  section 
prohibits  ^^ additional  pay,  extra  allowance,  or  compensation"  to  any 
officer  in  the  public  service  "whose  salary,  pay,  or  emoluments  are 
fixed  by  law  or  regulations."  A  collector  is  an  officer  in  the  public 
service.  The  statute  directs  that  the  salary  be  fixed  at  two  thousand 
dollara  per  annum  where  the  annual  collections  amount  to  twenty-five 
thousand  dollars  or  less,  and  also  that  it  be  graduated  up  to  the  mnx- 
imnm  limit  of  four  thousand  five  hundred  dollars  where  the  collections 
amount  to  one  million  dollars.    (Act  March  1, 1879,  20  Stats.,  329.) 

The  statute  fixes,  upon  a  graduated  scale  of  collections,  a  minimum 
and  maximum  of  annual  salary.  (Yates's  case,  ante,  213.)  The  '* scale 
of  compensation"  prescribed  by  the  Secretary,  upon  the  recommenda- 
tion of  the  Commissioner,  is  a  "regulation"  within  the  meaning  of 
section  1765  of  the  Revised  Statutes.  (Herndon's  case,  1  Lawrence, 
Compt.  Dec,  66;  Wilson's  case,  ante,  208;  Yates's  case,  ante,  214.) 

The  power  to  prescribe  "regulations"  for  collectors  and  deputy  col- 
lectors of  intei?nal  revenue,  and  the  effect  of  retroactive  allowances  of 
compensation  to  such  deputies,  have  been  already  considered.  In 
Herndon^s  case  (1  Lawrence,  Compt.  Dec,  45)  it  was  held  that  the 
H.  Ex.  Doc.  219 36 
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usual  mode  of  prescribing  the  compensation  of  deputy  collectors  is  by 
a  regulation;  and  it  was  also  held  that  a  retroactive  increase  of  sncli 
compensation  is  within  the  prohibition  of  section  1765  of  the  Eevised 
Statutes.  (Id.,  45;  Wilson's  case,  ante^  208;  Yates's  case,  anfe,  214.) 
The  construction  thus  given  is  still  adhered  to  in  the  settlement  of 
accounts  of  collectors  of  internal  revenue.  It  seems  to  have  been  sap- 
posed  that  as  the  prohibition  of  section  1765  applies  only  to  officers 
and  persons  in  the  public  service  whose  salary,  pay,  or  emoluments  are 
"  fixed  by  law  or  regulations,'^  that  if  compensation  be  fixed  by  an  in- 
struction of  the  Secretary  of  the  Treasury  it  does  not  fall  within  the 
prohibition.    (Landram's  case,  16  Ct.  Cls.,  74.) 

The  question  is  somewhat  important  as  affecting  the  duty  of  ac 
counting  officers  hereafter,  and  it  is  relevant  to  the  subject  now  under 
consideration. 

The  statute,  in  giving  the  Secretary  of  the  Treasury  autbority  to 
make  an  allowance,  does  not  prescribe  the  mode  in  which  it  is  to  be 
done.  The  Secretary  is  authorized  to  make  "regulations"  not  incon- 
sistent with  law,  and  to  issue  "instructions"  to  the  several  collectors. 
(Rev.  Stats.,  161,251.)  A  "regulation"  may  have  the  effect  of  a  law 
which  confers  a  right  upon  those  on  whom  it  operates ;  as,  for  example, 
when  it  prescribes  the  amount  of  salary  which  an  officer  or  employ^ 
may  receive.  A  direction  or  order  which  fixes  the  amount  of  salary 
is  not  merely  an  ^instruction  ;^^  it  is  a  regulation,  a  rule  which  has  the 
force  of  law.  (Act  March  1, 1879, 20  Stats.,  329.)  There  is  an  inherent 
difference  in  purpose  and  effect  between  an  instruction  and  a  regulation. 
That  which  is  in  effect  a  regulation  is  such  even  when  by  misnomer  it 
is  called  an  instruction.  Whatever  is  prescribed  is  to  be  judged,  not 
by  what  it  is  called,  but  by  what  it  is.  This  view  is  supported  in  prin- 
ciple by  the  analogy  of  many  cases.  (3  Pars.  Cont.,  6th  ed.,  157; 
Sainter  vs.  Ferguson,  7  C.  B.,  716;  Davies  vs.  Penton,  6  B.  &  C,  234; 
The  Great  Fails  case,  16  Ct.  Cls.,  160.) 

"  The  quality  of  a  thing  is  not  altered  by  changing  its  name."  (State 
vs.  Hipp,  Sup.Ct.  Ohio,  June,  1882.) 

An  officer  authorized  to  prescribe  the  amount  of  a  salary  cannot 
exercise  that  authority  by  an  "instruction  "  so  as  to  give  an  effect  differ- 
ent from  the  effect  of  an  exercise  of  that  authority  through  a  regulation 
on  the  same  subject.  He  cannot  confer  a  right  under  an  instmction  in 
respect  of  salary  which  cannot  be  conferred  by  a  regulation  on  the  same 
subject.  (Rev.  Stats.,  1765.)  When  Congress  gives  authority  to  officers 
to  prescribe  salaries,  it  can  scarcely  be  sui)posed  that  the  effect  of  the  ex- 
ercise of  this  authority  is  to  depend  on  the  mo<le  of  its  exercise  or  on  the 
na.ae  ^  hich  the  officer  affixes  to  his  act.    If  the  authority  depended  on 
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the  mode  or  the  name,  the  officer  would,  in  snch  case,  be  invested  with 
adangeroos  discretion,  not  inaptly  styled  "the  law  of  tyrants.''  Cer- 
tainly, no  presumption  is  to  be  indulged  which  would  admit  of  such 
fluctuating  power.  Any  difference  of  effect  from  the  mode  in  which 
a  public  power  is  exercised  must  be  supported  by  clear  language  in 
the  grant  of  the  power.  When  an  order  is  made  fixing  a  salary  to  be 
paid,  it  operates  (1)  on  the  Government  in  imposing  a  duty  to  pay, 
and  (2)  on  the  person  in  whose  favor  it  is  made  in  giving  him  a  right 
to  the  salary.  When  Congress  fixes  a  salary,  it  is  not  done  by  an 
instruction,  but  by  a  law.  When  Congress  authorizes  an  officer  to  fix 
compensation,  the  same  effect  is  produced  as  if  Congress  had  fixed  the 
compensation.  The  act  of  ftxing  has,  therefore,  the  effect  of  a  law ; 
and,  therefore,  it  is  a  "rule,''  a  "regulation,"  not  a  mere  instruction. 
A  "regulation"  may  apply  to  one  object,  person,  or  officer,  as  well  as 
to  a  class.  A  local  statute  may  apply  only  in  a  given  place;  therefore, 
why  not  a  regulation  t '  A  private  statute  may  give  a  right  to,  or  impose 
a  duty  upon,  a  single  person  or  officer;  why  not  a  regulation!  The 
purpose  of  Congress  in  giving  authority  to  issue  regulations  was  to 
provide  necessary  rules  of  duty  and  of  action.  Such  authority  compre- 
hends the  power  to  do  that  which  an  act  of  Congress  might  do,  namely, 
to  make  rules  having  the  force  of  law.  The  words  "regulations"  and 
"instructions"  as  used  in  section  251  of  the  Revised  Statutes  must  be 
interpreted  as  having  separate  and  distinct  purposes,  in  order"  to  give 
to  one  some  operation  not  embraced  in  the  other,  so  that  eacli  may,  if 
possible,  have  some  effect."  (Sedgwick,  Stat,  and  Const.  L.,  2d  ed., 
211;  N.  L.  &  B.  Inst.  vs.  Com.,  14  B.  Monroe,  266.)  There  could  be  no 
certainty  if  the  two  powers,  given  for  distinct  purposes,  can  be  blended, 
confused,  and  mixed.  Congress  did  not  legislate  to  organize  confusion. 
The  allowance  in  this  case  was  made  pursuant  to  a  regulation  author- 
ized by  law  which  fixed  the  salary  according  to  a  statutory  rule,  and 
section  1765  of  the  Revised  Statutes  prohibits  any  additional  allowance 
in  respect  of  a  salary  so  fixed,  unless  some  law  now  in  force  takes  the 
case  out  of  the  prohibition  of  that  section.  Does  the  act  of  March  1, 
1879,  above  cited,  take  this  case  out  of  the  prohibition  of  section  1765 
of  the  Revised  Statutes?  It  gives  authority  "to  make  such  further 
allowances,  from  time  to  time,  as  may  be  reasonable,  in  cases  in  which, 
from  the  territorial  extent-  of  the  district,  or  from  the  amount  of 
internal  duties  collected,  it  may  seem  just  to  make  such  allowances;" 
but  it  provides  that  no  such  allowance  shall  be  made  if  more  than  one 
year  has  elapsed  since  the  close  of  the  fiscal  year  in  which  the  services 
were  rendered.    This  act,  in  express  terms,  authorizes,  in  the  cases 
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provided  for,  allowances  after  the  services  have  been  rendered,  and 
hence,  as  to  such  allowances,  section  1765  of  the  Revised  Statutes  does 
not  apply.  A  part  of  the  collector's  salary  may  depend  on  the  amouDt 
collected  by  him  within  the  fiscal  year,  and  this  can  be  ascertained 
only  after  the  expiration  of  the  fiscal  year. 

This  purpose  of  Congress  to  give  authority  to  make  additional  al- 
lowances to  collectors  after  services  rendered  and  salaries  definitely 
fixed  is  further  shown  by  the  fact  that,  as  to  deputy  collectors,  while 
the  statute  seems  to  give  power  to  make  allowances  in  respect  of  their 
salaries,  it  does  not,  as  in  the  case  of  collectors,  authorize  ^^  further  al- 
lowances "  to  them  after  they  have  rendered  service  at  a  fixed  rate  of 
compensation.  The  compensation  of  deputies  is  generally  fixed  pros- 
pectively. { Wihjon's  case,  ante,  206 ;  Patton's  case,  7  Ct.  Cls.,  362 ;  9  Op. 
Att-Gen.,  123.)  Whether  the  statute  requires  the  compensation  of 
deputies  to  be  prescribed  in  advance  is  not  now  material.  But  it  would 
seem  that  it  contemplates  that  the  com [>ensationr  should  be  fixed  within 
the  fiscal  year  of  the  service.  The  salaries  of  officers  are  generally  pay- 
able in  monthly  instalments.  It  is  not  probable  that  Congress  intended 
that  deputy  collectors  should  wait  for  payment  until  the  end  of  a 
year's  service.  Their  compensation,  although  not  fixed  in  amount  by 
statute,  is  so  fixed  by  a  proceeding  in  the  nature  of  a  contract.  (Pat- 
ton's  case,  7  Ct.  Cls.,  362.)  The  deputy,  by  rendering  service  under  an 
allowance  previously  fixed,  assents  thereto,  and  this  is  a  contract  If 
he  enter *the  service  relying  upon  the  Secretary  to  prescribe  the  salary 
during  the  fiscal  year,  this  is  still  in  the  nature  of  a  contract  to  ac- 
cept such  rates  as  may  be  fixed.  The  law  provides  that  ai)propriationa 
made  for  the  service  of  a  fiscal  year"  shall  only  be  applied  to  the  payment 
of  expenses  proi>erly  incurred  durmg  that  year,  or  to  the  fulfillment  of 
contracts  properly  made  within  that  year."  (Rev.  Stats.,  3690.)  And 
there  are  other  provisions  which  contemplate  that  the  extent  of  the 
public  expenditures  in  each  fiscal  year  is  to  be  determined  by  the  ser- 
vice rendered  or  the  liability  incurred  during  the  year.  (Rev.  Stats., 
3662,  3679,  3691.)  Section  250  of  the  Revised  Statutes  requires  the 
Secretary  of  the  Treasury  to  cause  all  accounts  of  the  expenditure  of 
public  money  to  be  settled  within  each  fisdal  year,  except  where  the 
distance  of  the  places  where  such  expenditure  occurs  may  be  such  as 
to  make  further  time  necessary.  This  section  contemplates  that  com- 
pensation for  services  rendered  in  a  fiscal  year  should  be  fixed  during 
the  year,  excei>t  as  to  cases  otherwise  expressly  provided  for;  and  ex- 
ceptions should  not  be  carried  beyond  the  clear  words  of  the  sfcitute 
creating  them. 
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In  view  of  thie  principles  referred  to,  and  to  make  an  exception  to 
them  and  to  section  1765  of  the  Revised  Statutes,  the  act  of  March  1, 
1879,  was  passed,  in  order,  among  other  purposes,  to  confer  authority 
on  the  Secretary  of  the  Treasury  to  make  in  certain  cases  "  ftirther 
allowances"  to  collectors  after  the  salaries  had  been  fixed  pursuant  to 
general  law.    As  the  authority  is  clearly  exceptional,  the  inquiry  may 
arise  as  to  whether,  upon  settled  principles  of  construction,  it  applies 
to  collectors  only,  or  whether  it  may  be  construed  as  authorizing 
"further  allowances'^  to  be  made  to  deputies  after  the'  fiscal  year  of 
service.    By  a  reference  to  the  provisions  of  prior  statutes  which 
authorized  additional  allowances  to  collectors,  it  would  seem  that  these 
provisions  did  not  extend  to  the  case  of  deputies  serving  at  fixed 
salaries,  and  that  the  statute  now  in  force  is  a  re-enactment  of  the 
former  statutes,  with  merely  a  change  as  to  the  mode  of  compensating 
deputies.    (Act  June  30, 1864,  Is  Stat«.,  232;  Act  March  3,  1865,  13 
Stats.,  469;  Patton's  case,  7  Ct.  Cls.,  362.)     It  is  not  necessary  to 
'ascertain,  in  view  of  the  principles  stated,  whether  as  to  deputies 
an  allowance  could  be  made  after  the  fiscal  year,  (Rev.  Stats.,  250, 
3662,  3679,  3691;)  or  whether  the  power  to  make  an  original  allowance 
having  been  exercised  during  a  fiscal  year,  and  for  the  service  of  that 
year,  thereby  became  exhausted— ^/tino^tt*  officio,    (Patton's  case,  7  Ct 
Cls.,  362.)  As  to  the  questions:  whether  the  statute  giving  authority  to 
make  "further  allowances''  to  collectors  is  not  a  recognition  of  the 
principle  that  a  x)Ower  once  exercised  cannot  be  again  exercised  to  in- 
crease an  allowance  already  made ;  whether,  if  it  may  be  so  increased,  it 
may  be  reduced,  (7  Ct.  Cls.,  362;)  whether,  if  limited  services  are  ren- 
dered as  a  gratuitj^,  creating  no  legal  right,  an  allowance  can  be  made 
for  compensation  as  a  gratuity,  and  especially  after  the  fiscal  year;  and, 
if  "further  allowances"  can  be  made  for  deputies  as  well  as  collectors, 
whether  they  can  be  made  after  the  limitation  prescribed  by  the  statute, 
in  respect  of  collectors,  has  commenced  to  run,  or  whether  they  can  be 
made  only  within  one  year  after  the  close  of  the  fiscal  year  in  which 
service  was  rendered,  their  solution  may  be  properly  left  for  such 
occasion  as  may  require  it. 

The  phraseology  of  the  act  of  March  1, 1879,  gives  some  color  to 
the  idea  that  the  "further  allowances"  which  the  Secretary  is  author- 
ized to  make  to  each  collector  "  for  advertising,  stationery,"  &;c.,  ap- 
plies, upon  the  maxim  Noscitur  a  sociis,  only  to  expenses  of  office;  but 
this  view  is  not  tenable.  The  language  and  context  of  the  statute  show 
that  the  words  "further  allowances  "  relate  to  compensation.  There  is 
nowhere  a  limit  in  respect  of  reasonable  expenses,  and  hence  no  need 
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to  authorize  a  further  allowance  in  respect  of  such  expenses.  The 
authority  conferred  by  the  act  of  March  1, 1879,  to  make,  as  to  ser- 
vices already  rendered,  further  allowances  of  salary  to  collectors  is  not 
defeated  by  the  prohibition  in  bcction  1765  of  the  Revised  Statutes, 
which  declares  that  "no  additional  pay'^  shall  be  allowed,  "unless 
the  same  is  authorized  by  law,  and  the  appropriation  therefor  explic- 
itly states  that  it  is  for  such  additional  pay."  There  is  no  appropria- 
tion for  "additional  pay"  to  collectors  which  "explicitly  states  that 
it  is  for  such  additional  pay."  But  this  restriction  of  section  1765  does 
not  apply  to  the  authority  conferred  by  the  act  of  March  1,  1879,  to 
make  "further  allowances."  The  act  of  1S79  is  subsequent  to  the  Re- 
vised Statutes,  and  by  fair  implication  it  excepts  from  the  operation 
of  section  1765  of  the  revision  the  action  of  the  Secretary  making 
additional  allowances  of  salary  to  collectors. 

Within  the  limits  prescribed,  the  statute  gives  to  the  Secretary  of 
the  Treasury,  on  the  recommendation  of  the  Commissioner  of  Internal 
Revenue,  a  discretionary  authority  in  making  allowances  for  salary  of 
collectors  over  which  accounting  officers  have  no  control.  (Seward's 
case,  ante^  63.) 

The  Secretary  of  the  Treasury  is  therefore  authorized  to  make  the 
allowance  recommended  by  the  Commissioner  of  Internal  Revenue. 

Treasury  Department, 

First  Comptroller'^ s  Office^  December  30, 1881. 


IN  THE  MATTER  OF  THE  RIGHT  OF  EMPLOYES  IN  THE 
BUREAU  OF  ENGRAVING  AND  PRINTING  TO  COMPENSA- 
TION DURING  LEAVE  OF  ABSENCE -LEAVE-OF-ABSENOE 
CASE. 


1.  The  right  of  an  officer  to  a  salary  fixed  by  statate  for  his  office  does  not  depend 

npou  the  extent  or  valne  of  his  services. 

2.  If  the  salary  of  an  officer  is  fixed  by  regnlation  or  contract,  performance  of  the 

conditions  thereof  may  be  requisite  to  give  the  right  to  payment. 

3.  Employes  of  the  #ovemment  whose  compensation  is  fixed  parsnant  to  regula- 

.  tions  or  contract  occupy  the  same  position  as  officers  whose  salary  is  fixed  in 
the  same  way. 

4.  The  usage  by  which  officers  and  employes  generally  in  the  Treasury  Department 

receive  leave  of  absence  for  one  month,  with  pay,  in  each  year  of  continuous 
service,  or  in  that  proportion  for  a  loss  time  of  service,  has  been  so  long  and 
,  uniformly  acted  upon  and  recognized  that  it  is  lawful. 

5.  The  usage  may,  as  to  officers,  and  also,  generally,  as  to  employi^s,  be  discontinued 

at  any  time. 
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6.  The  right  of  officer$  and  of  general  empJoyA  in  continaoas  service  in  the  Bureau  of 
Engraving  and  Printing,  under  section  3577  of  the  Revised  Statutes,  to  leave 
of  absence  with  pay  depends  on  such  regulation$  as  may  be  prescribed  by  the 
Secretary  of  the  Treasury,  and  upon  the  usages  he  may  sanction,  or  the  con- 
tracts he  may  make.  * 

T.  Under  the  act  of  March  3,  1881,  (21  Stats.,  438,)  the  skilled  labor  therein  men- 
tioned may,  at  the  discretion  of  the  Secretary  of  the  Treasury,  be  performed 
in  one  or  more  of  three  modes,  to  wit :  (1)  by  the  day,  (2)  by  the  piece,  or  (3) 
by  contract ;  and  when  performed  in  either  mode,  the  pay  for  labor  is  to  be 
fixed  by  the  Secretary  of  the  Treasury,  at  rates  not  exceeding  those  usually 
paid. 

S,  The  right  of  employ<^8  in  the  Bureau  of  Engraving  and  Printing,  in  continuous 
service  by  ihe  day,  to  leave  of  absence  with  pay  for  a  limited  portion  of  each 
week,  month,  or  year,  depends  on  the  question  of  fact  whether  such  leave  of 
absence,  with  such  right  to  pay,  is  one  of  the  terms  or  conditions  of  contracts 
under  which  such  employes  are  usually  employed,  as  the  same  may  be  determined 
by  the  Secretary  of  the  Treasury,  whose  decision  is  conclusive. 

9.  As  to  employes  performing  labor  for  pay  "  by  the  piece,"  the  statute  authorizes 
compensation  for  the  piece  vcork  actually  performed,  not  for  ttmffwhen  no  labor 
is  performed. 

10.  The  contract  price  of  labor  performed  under  contract  is  the  measure  of  the  right 

to  compensation  acquired  by  the  laborer. 

11.  The  Secretary  is  authorized  to  consider  the  general  usage,  if  any  there  be,  as  to 

leave  of  absence  in  fixing  such  compensation;  and  his  decision  is  conclusive. 

December  15, 1879,  James  Gowans  and  other  t>mploy68  of  the  Bureau 
of  Engraving  and  Printing  made  ai)plication  to  the  Chief  of  the  Bureau 
for  leave  of  absence,  on  the  same  conditions  regarding  pay  as  those  which 
asaally  apply  to  leave  of  absence  granted  to  other  employes  of  the 
Treasury  Department.  On  the  same  day  this  application  was  forwarded 
to  the  Secretary  of  the  Treasury  by  the  Chief  pf  th*»  Bureau,  with  a 
request  that  the  question  as  to  whether  employes  of  that  bureau  who  are 
^ngaf?*^  ^^^  paid  by  the  day  or  piece  can  be  granted  leave  of  absence, 
with  pay,  upon  their  own  request,  be  submitted  to  the  First  Comptroller, 
for  his  opinion  thereon. 

The  Chief  of  the  Bureau,  in  a  letter  to  the  First  Comptroller,  dated 
October  21, 1881,  stated  that  he  had  never  heard  whether  th^  matter 
was  considered,  and  a^ked  the  Comptroller,  if  consistent  witli  his  views 
of  duty,  to  pass  upon  it. 

Opinion  by  William  Lawrence,  First  Comptroller: 

The  Revised  Statutes  contain  these  provisions: 

Sec.  3577.  The  Secretary  of  the  Treasury  may  cause  notes  to  be  en- 
graved, printed,  and  executed,  at  the  Department  of  the  Treasury  in 
WaHhingtoii,  and  under  his  direction,  if  he  deems  it  inexpedient  to 
procure  them  to  be  engraved  and  printed  by  contract;  and  he  may 
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purchase  and  provide  all  the  machinery  and  matenals,  and  employ 
such  persons  and  appoint  such  officers  as  are  necessary  for  this  pur- 
pose.    (See  act  March  3,  1875,  18  Stats.,  371.) 

Sec.  3738.  Eight  hours  shall  constitute  a  day's  work  for  all  laborers, 
workmen,  and  mechanics  who  may  be  employed  by  or  on  behalf  of  the 
Government  of  the  United  States. 

Sec.  1545.  Salaries  shall  not  be  paid  to  any  employes  in  any  of  the 
navy -yards,  except  those  who  are  designatecl  in  the  estimates.  All 
other  persons  shall  receive  a  per  diem  compensation  for  the  time  during 
which  they  may  be  actually  employed  [in  the  na\^-yard8.]  (See  an- 
other limitation  on  employment  and  compensation  in  Revised  Statutes, 
171.) 

The  act  of  March  3, 1881,  (21  Stats.,  394,)  makes  an  appropriation  as 
follows: 

"Bureau  of  Engraving  and  Printing. — Forchief  of  bureau,  four 
thousand  five  hundred  dollars;  one  assistant,  at  two  thousand  two 
hundred  and  fifty  dollars;  accountant,  two  thousand  dollars;  one  ste- 
nographer, one  thousand  six  hundred  dollars;  one  derk  of  class  threef 
one  clerk  of  class  two;  four  clerks  of  class  one;  one  clerk  at  one  thou- 
sand dollars;  additional  to  one  clerk,  as  disbursing  clerk,  two  hundred 
dollars;  three  copyists,  at  nine  hundred 'dollars  each;  two  assistant 
messengers;  and  four  laborers;  in  all,  twenty-six  thousand  one  hundred 
and  thirty  dollars.'^ 

An  act  of  the  same  date  (21  Stats.,  438)  makes  an  appropriation— 

"For  labor  and  expenses  of  engraving  and  printing,  namely:  For 
labor  (by  the  day,  piece,  or  contract),  including  labor  of  workmen  skilled 
in  engraving,  transferring,  plate-printing,  and  other  specialties  neces- 
sary for  carrying  on  the  work  of  engraving  and  printing  notes,  bonds, 
and  other  securities  of  the  United  States,  the  pay  for  such  labor  to  be 
fixed  by  the  Secretary  of  the  Treasury  at  rates  not  exceeding  the  rates 
usually  paid  for  such  work;  and  for  other  exi)enses  of  engraving  and 
printing  notes,  bonds,  and  other  securities  of  the  United  States;  for 
materials,  required  in  the  work  of  engraving  and  printing;  for  purchase 
of  engravers'  tools,  dies,  rolls,  and  plates,  and  for  machinery  and  repairs 
of  same;  and  for  expenses  of  operating  macerating  machines  for  the 
destruction  of  the  United  States  notes,  bonds,  national-bank  notes, 
and  other  obligations  of  the  United  States  authorized  to  be  destroyed, 
three  hundred  and  twenty-five  thousand  dollars.'' 

The  service  in  the  Department  of  the  Treasury  is  performed  (1)  by 
officersj  (2)  by  employis^  and  (3)  by  contractors. 

1.  Officers  in  the  public  service  are  generally  paid  salaries  which  are 
prescribed  by  statute^  or,  in  some  cases,  by  regulations  prescribed  by  the 
heads  of  Departments,  respectively,  though  in  some  branches  of  the 
service  they  are  paid  by  fees  or  commissions.  (Rev.  Stats.,  169,  235, 
824,  828,  829,  3145,  4185,  4186;  Acts  March  3,  1875,  sec.  2, 18  Stats,, 
396;  March  1,  1879,  20  Stats.,  329.) 

2.  Employes  in  the  public  service,  where  employment  is  continuouSt 
are  generally  paid  at  the  rate  of  compensation  expressly  prescribed  by 
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statute  or  fixed  by  regulations  prescribed  by  the  beads  of  Departments. 
(Evans's  case,  ante^  8.) 

3.  Persons  continuously  employed  in  the  public  service  under  con- 
tract, whose  compensation  is  not  fixed  by  statute  or  regulation,  are  paid 
in  the  manner  and  amount  stipulated  in  their  contracts.  For  example : 
(1)  at  a  monthly  or  other  periodical  compensation,  (2)  hy  the  day^  (3)  a 
fixed  sum  for  work  "by  the  piece,''  and  (4)  a  fixed  sum  for  work  on  its 
completion  as  an  entirety.  Some  of  the  officers  and  employes  in  the 
Department  of  the  Treasury  render  service  under  the  organic  laws  of 
the  Department,  while  others  render  service  under  the  express  or  im- 
plied authority  of  annual  appropriation  acts. 

The  general  laws  relating  to  the  Treasury  Department  provide  for 
officers  therein  with  fixed  annual  salaries,  and  also  for  certain  employes, 
with  prescribed  annual  salaries,  who  are  not  officers.  (Kev.  Stats., 
23a-235;  18  Stats.,  396.) 

It  is  well  settled  that  public  officers  are,  in  the  absence  of  statutory 
provisions  or  authorized  regulations  to  the  contrary,  generally  entitled 
to  the  payment  of  the  salaries  prescribed  for  their  offices,  without 
reference  to  the  extent  or  value  of  the  services  rendered  by  them. 
(Evans's  case,  ante^  8;  Seward's  case,  ante^  60;  Sleigh's  case,  9  Ct.  Cls., 
369;  see  Eev.  Stats.,  40,  41, 171, 1265, 1742.)  If  the  salary  of  an  officer 
be  prescribed  by  regulation,  the  right  to  payment  thereof  may  depend 
upon  a  compliance  with  the  conditions,  if  there  be  any,  laid  down  in  the 
regulation.  Such  an  officer  stands  very  much  in  the  condition  of 
one  compensated  by  fees  who  cannot  lawfully  claim  them  unless  he 
perform  the  services  for  which  the  fees  are  prescribed.  It  follows  from 
this  that  employ6s  serving  under  contract,  whether  express  or  im- 
plied, may,  as  a  condition  precedent,  be  required  to  perform  reasonable 
or  stipulated  service  before  a  right  to  compensation  can  accrue. 
■  The  Secretary  of  the  Treasury  is  authorized  "to  prescribe  regula- 
tions, not  inconsistent  with  law,  for  the  government  of  his  Department, 
the  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business  •  •  *."  (Eev.  Stats.,  161.)  Under  this 
power,  and  pursuant  to  the  general  authority  inherent  in  and  incident 
to  his  office,  a  usagp  has  been  established  of  giving  a  leave  of  absence 
to  officers  and  persons  continuously  employed  in  the  Department  in 
Washington  for  one  month  each  year,  with  a  right  to  receive  salary  or 
compensation  during  the  time  of  absence.  Congress,  in  making  ap- 
propriations for  full  annual  service,  has  so  long  recognized  this  usage 
that  its  legality  is  beyond  question.  (United  States  vs,  Maurice  et  a/., 
2  Brock.  C.  C,  105.)    It  is  sufficient  evidence  of  the  law  that  "it  hath 
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always  been  so."  Consuetudo  loci  est  observanda.  (Broom.,  Leg.*Max. 
918.)  Officers,  including  clerks,  and  also  employes,  including  messen 
gers  and  laborers,  with  annual  compensation  prescribed  by  statute  or 
regulations,  all  share  equally  in  the  privilege.* 

The  Secretary,  undoubtedly,  has  a  right  to  make  exceptions  to  the 
usa^e  at  any  time,  either  generally  or  in  respect  of  one  or  more  officers  or 
employes,  without  giving  a  right  of  action  as  for  breach  of  con  tract,  since 
employment  is  accepted  subjt^ct  to  the  right  of  the  Secretary  to  make 
or  alter  the  regulations  prescribed  for  the  conduct  of  the  Department 
or  any  of  its  bureaus.  The  usage  while  it  continues  is,  in  effect,  a  reg- 
ulation which  has  the  force  of  law;  but,  being  prescribed  by  the  Secre- 
tary, he  can  at  any  time  abrogate,  suspend,  or  make  exceptions  to  it 
No  right  would  be  thereby  violated,  and  hence  no  right  of  action  could 
arise  therefrom.  A  contract  for  continuous  service  might,  under  the 
usage,  expressly  or  by  implication,  give  rights  which  could  not  be  re- 
voked. With  these  general  statements,  the  question  presented  for  con- 
sideration is  reached. 

By  virtue  of  the  act  of  July  11, 1862,  carried  into  the  Revised  Stat- 
utes, under  the  caption  of  "The  Currency,"  as  section  3577,  the  Secre- 
tary of  the  Treasury  has  authority  to  "  employ  such  persons  and  appoint 
such  officers  as  are  necessary"  to  cause  to  be  engraved,  printed,  and 
executed  United  States  notes,  commonly  called  greenbacks,  &c  The 
acts  making  annual  appropriations  t )  carry  out  this  provision  recogniae 
this  branch  of  the  service  as  a  bureau  of  the  Treasury  Department  in 
which  a  body  of  officers  and  employes  render  service,  under  the  au- 
thority and  direction  of  the  Secretary  of  the  Treasury.  If  the  original 
section,  3577,  stood  alone,  with  appropriations  in  gross  sums  to  carry  out 
its  objects,  the  Secretary  of  the  Treasury  would  have  authority,  as  the 
chief  official  representative  and  general  agent  of  the  Government  for 
the  purposes  of  the  section,  to  make  any  reasonable  contract  for 
continuous  services,  at  such  rate  of  compensation  and  with  such  stip- 
ulations as  to  leave  of  absence,  with  or  without  pay,  as  he  might  deem 
iust.  His  discretion  and  sense  of  duty  to  the  public  and  to  the  em- 
ployes would  be  almost  his  sole  guide.  Ho  could  contract  for  labor  by 
the  day,  piece,  or  specific  portion  of  work,  but  would  not  be  bound  to 
do  so.  He  could  appoint  such  officers,  with  such  salary  and  with  such 
right  to  leave  of  absence,  with  or  without  payment  of  salary,  as  he 
might  deerai  proper.  His  power  would  be  limited  only  by  the  provision 
that  no  contract  should  be  made  which  would  involve  the  Government 

*  The  '*  Rules  and  rogulatious  of  t^e  Bureau  of  Engraving  and  Printing,  Treaanry  I>^ 
partment^  covering  its  organization,  accountability  for  vaUu's,  and  metlioiUof  busi- 
ness," as  approved  by  the  Secretary  of  the  Treasury,  contain  nothing  in  respect  of 
leave  of  absence  for  employ<5s  therein.         * 
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in  a  liability  "  for  the  future  payment  of  money  in  excess  of  •  •  • 
appropriations  for  that  fiscal  year."  (Rev.  Stats.,  3679.)  He  could  also 
make  "regulations"  governing  the  rights  of  all  employes  as  to  leave 
of  absence  and  as  to  compensation  in  such  cases.  In  short,  he  could 
^ablish  rules  which  would  grow  into  ^usages  on  the  subject,  and  could 
make  contracts  for  continuous  service  in  view  thereof,  by  which  the 
usages  would  become,  in  legal  efiect,  a  part  of  the  contracts.  (1  Greenl. 
Ev.,  sees.  292-294.) 

These  principles  are  applicable  to  oflftcers  and  employes  in  the  Bu- 
reaa  of  Engraving  and  Printing,  so  far  as  they  have  not  been  affected 
by  legislation.  They  have  not  been  changed  as  to  salaried  officers,  in- 
cluding clerks,  nor  as  to  messengers  and  laborers  in  continuous  service, 
under  the  act  of  March  3, 1881.  (21  Stats.,  394.)  These  are  entitled  to 
leave  of  absence,  with  or  without  right  to  compensation,  as  the  Secre- 
tary may  prescribe  by  regulation,  allow  by  usage,  or  provide  for  or 
against  by  specific  contract.  There  is  no  right  to  leave  of  absence  with 
pay  unless  it  is  given  by  regulation,  usage,  or  contract.  The  Secretary's 
discretion  and  his  sense  of  duty  and  justice  to  the  Government  and 
to  the  employes,  so  far  as  there  is  no  restraint  by  contract,  express 
or  implied,  with  the  employes,  will  control  in  the  determination  of 
rights  and  duties. 

But  the  act  of  March  3, 1881,  (21  Stats.,  438,)  making  an  appropria- 
tion for  "  labor  and  expenses  of  engraving  and  printing,''  makes  spe- 
cific provision  as  to  all  labor  of  engraving  and  printing,  including 
"  labor  of  workmen  skilled  in  engraving,  transferring,  plate-printing, 
and  other  specialties  necessary  for  carrying  on  the  work  of  engraving 
and  printing  notes,  bonds,  and  other  securities  of  the  United  States." 
As  to  all  these  forms  of  labor  the  statute  makes  two  provisions: 

1.  It  shall  be  performed  *^by  the  [1]  day,  [2]  piece,  or  [3]  contract." 

2.  "The  pay  for  such  labor  to  be  fixed  by  the  Secretary  of  the  Treas- 
ury at  rates  not  exceeding  the  rates  usually  paid  for  such  work." 

As  to  all  employes  under  this  statute,  the  regulations  prescribed  by 
the  Secretaiy  of  the  Treasury  provide  that:  *^  Employes  can  only  be 
paid /or  the  time  a^itually  employed  in  the  service  of  the  Bureau."  This 
regulation  determines  the  rights  of  such  employes.  The  regulations 
also  fix  the  rate  of  per-diem  compensation  to  different  classes  of  eili- 
ployes.  As  to  those  emi)loyed  by  the  day,  the  statute  requires  the  Sec- 
retary to  fix  the  pay  at  rates  not  exceeding  the  rates  usually  paid  for 
such  work  by  private  em])loyers.  It  contemplates  the  placing  of  service 
to  the  Government,  when  performed  for  daily  wageSy  on  substantially  the 
same  terras  as  those  upon  wUiah  other  per-diem  employes  are  '^usually 
paid^  for  like  service.    If  "  the  rates  usually  paid  "  are  eight  dollars  per 
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day,  or  any  greater  or  less  sum,  for  a  specific  kind  of  skilled  labor,  for  six 
fall  days  in  each  week,  the  Secretary  of  the  Treasury  is  authorized  by  the 
statute  to  prescribe  rates  of  wages  on  this  basis.  Indeed,  the  statute  con- 
templates that  he  shall.  If  "  the  rates  usually  paid  ^  are  eight  dollars  i)er 
day  for  six  days  each  week,  with  only  five  and  a  half  days'  actual  work, 
the  law  contemplates  the  same  kind  of  compensation  for  the  same 
kind  of  service,  or  its  equivalent.  If  the  rate  usually  paid  is  a  fixed 
sum  per  day  for  a  j;ear  or  less  period,  with  leave  of  absence  with  pay 
for  a  month  in  the  year,  or  other  prescribed  time,  the  statute  contem- 
plates a  similar  compensation,  and  with  equal  privilege.  The  authority 
of  the  Secretary  of  the  Treasury  to  fix  "the  pay  for  such  labor''  makes 
the  compensation  he  fixes  and  the  time  and  mode  of  computing  it  con- 
clusive on  all  concerned.  The  accounting  officers  have  no  control  over 
it.  (Seward's  case,  ante,  63;  Fletcher  vs.  Peck,  6  Cranch,  133.)  It  is 
to  be  presumed  that  the  regulations  referred  to,  fixing  per-diem  com- 
pensation, for  the  time  actually  employed^  were  made  on  the  basis  of 
the  rates  usually  paid,  and,  under  these  regulations,  there  can  be  no 
right  on  the  part  of  per-diem  employes  to  leave  of  absence  with  pay. 

As  to  those  who  are  employed  "6y  thepiece^^  the  statute  gives  the 
Secretary  equally  conclusive  authority  to  fix  the  price  with  reference 
to  "the  rates  usually  paid."  If  their  employment  is  affected  by  a  gen- 
eral usage  outside  of  the  Department  in  respect  of  leave  of  absence, 
the  Secretary  has  authority  to  consider  that  usage  as  an  element  in 
the  contract  of  employment.  But  the  statute,  taken  by  itself,  con- 
templates pay  for  labor  by  the  piece  for  work  actually  performed,  and 
not  for  time  when  labor  is  not  performed.  (Clark  vs.  Marsiglia,  1 
Denio,  317;  2  Greenl.  Ev.,  sec.  261  note  (a).)  In  such  case  it  is  |>er- 
formancej  not  time,  which  gives  the  right  to  compensation.  As  one 
man  may  perform  a  given  piece  of  work  in  less  time  than  another,  it 
would  be  somewhat  difficult  to  make  compensation  for  piece-work  on  a 
time  basis.*  The  statute  does  not  contemplate  leave  of  absence  with 
paj^  in  the  case  of  piece-work  employes.  The  work  "by  contract"  re- 
ferred to  in  the  statute  is  that  in  which  some  specific  piece  or  piece* 
of  engraving,  or  particular  amount  of  printing,  &c.,  is  to  be  done  at 
an  agreed  price.  The  contract  rate  is  that  which  is  to  be  paid,  and  no 
qtiestion  can  arise  as  to  leave  of  absence. 

The  principles  stated  govern  as  to  leave  of  absence. 

Tbeasury  Department, 

First  Comptroller's  Office,  December  31,  1881. 


•  The  "rules  and  regulations  of  the  Bureaa  of  Engraving  and  Printinij"  authoriie 
persons  employed  by  the  day  to  work  "over-time,"  but  not  exceeding  in  all  twelve 
noors  in  any  one  day ;  the  full  work-day  being  eight  hours. 
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m  THE  MATTER  OF  COMPENSATION  OF  GAUGERS  OF 
SPIRITS  ON  ANY  BASIS  OTHER  THAN  THE  QUANTITY 
GAUGED  PER  DIEM.-KILBOURN'S  CASE. 


1.  Section  3157  of  the  Revised  Statutes  gives  anthority  to  the  Commissioner  of  In- 

ternal Revenue  to  prescribe  fees  to  which  gangers  should  be  entitled,  but  such 
fees  are  "to  be  determined  by  the  quantity  [of  spirits]  gauged."  This  section 
contemplates  a  fee  to  be  prescribed  by  the  Commissioner  for  each  gallon,  or 
barrel,  or  other  quantity  of  spirits  ganged. 

2.  The  fee  authorized  cannot  be  prescribed  for  the  Hme  employed  in  the  service  of 

gauging;  it  can  be  determined  only  by  the  quantity  of  spirits  gauged.  The  act 
of  August  15,  1876,  provides  that  gangers  shall  receive  compensation  only  when 
rendeting  actual  service ;  in  other  words,  that  they  shall  be  paid  only  for  work 
done  in  gauging  spirits. 

3.  The  Commissioner  of  Internal  Revenue  has  no  authority  to  prescribe  compen- 

sation for  gangers  in  any  manuer  other  than  by  fees ;  and  the  fees  prescribed 
aa  such  compensation  must  be  ascertained  on  the  basis  of  the  quantity  of 
spirits  gauged. 

4.  The  statutes  give  neither  express  nor  implied  authority  to  allow  to  gaugers  an 

average  compensation,  even  for  several  days'  actual  and  continuous  service. 
The  element  of  time  cannot  be  considered,  except  ih  so  far  as  it  affixes  a  limi- 
tation on  the  amount  of  fees  which  may  be  earned  in  any  one  day;  they  "shall 
not  exceed  five  dollars  per  day  while  actually  employed." 

5.  The  authority  to  prescribe  an  average  rate  of  compensation  is  not  implied  as  in- 

cident to  or  as  necessary  and  proper  fur  carrying  into  full  effect  the  authority 
expressly  given  to  piescribe  fees  which  shall  be  "determined  by  the  quantity 
[of  spirits]  gauged."  The  authority  given  by  the  statute  is  not  to  be  enlarged 
by  construction  beyond  the  fair  meaning  of  the  words  employed. 

6.  A  statute  which  authorizes  an  executive  officer  to  fix  a  rate  of  salary  or  per-diem 

compensation  does  not,  ipso  facto,  authorize  him  to  prescribe  compensation  by 
fees  or  commissions ;  and  one  which  gives  authority  to  prescribe  compensation 
by  fees  or  commissions  for  official  acts  does  not,  ipso  factOy  authorize  an  allow- 
ance of  a  salary  or  tk  per-diem  compensation  which  would  exceed  in  amount  the 
fees  or  commissions  prescribed  for  such  acts. 

7.  The  provision  requiring  payment  to  be  made  monthly  simply  gives  to  gaugers 

the  same  right  of  payment  which  is  generally  enjoyed  by*  other  officers  and 
employes  in  the  service  of  the  Government.  It  has  no  relation  to  the  amount 
to  be  paid,  and  is  not  to  be  considered  as  an  element  in  fixing  the  amount  of 
fees  to  which  gaugers  may  be  entitled. 

8.  The  purpose  of  the  statute,  clearly,  is  to  pay  a  per-diem  compensation  to  gangers 

in  proportion  to  the  quantity  of  work  done  each  day;  hence,  the  service  of 
each  day  stands  by  itself,  as  in  all  other  cases  of  service  by  the  day.  As  the 
compensation  of  the  ganger  depends  upon  the  quantity  of  spirits  actually 
gauged  each  day,  no  fees  can  be  earned  on  days  when  no  spirits  are  gauged. 

9.  Under  the  statutes  and  the  schedule  of  fees  prescribed  by  the  Commissioner  of 

Internal  Revenue,  it  is  clear  that  each  day's  service  must  stand  by  itself.    If, 
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e.  g,f  the  gauger  should  gauge  2,800  gallons  of  spirits  on  one  day,  the  schednld 
rate  of  fees  would  be  $6.50 ;  and  if  the  fees  for  the  ganging  done  the  next  day 
amounted  to  only  $3.50,  it  would  not  be  competent  fur  the  CommissioDer  to 
allow  $5  for  the  second  day's  service  by  carrying  to  the  creilit  of  that  day  the 
excess  of  $1.50  accrued  on  the  previous  day's  fees. 

10.  It  may  be  competent  for  the  Commissioner  to  prescribe  a  rate  of  fees  applicable 

to  special  cases,  as,  e.  <;.,  for  tobacco  inspectors,  when  the  ordinary  fees  are  not 
deemed  sufficient  to  yield  reasonable  compensation.  But  when  an  officer  has 
performed  service  under  a  fixed  'schedule  of  fees,  no  retroactive  allowance  of 
compensation  can  be  made  to  him. 

11.  Heretofore,  the  compensation  and  travelling  expenses  of  gangers  have  been  paid 

in  accordance  with  the  regulations  of  the  Commissioner  of  Internal  Revenai*. 
As  the  disbursing  officers  have  made  such  payments  on  the  faith  of  these  regu- 
lations, which  have  been  recognized  as  valid,  the  construction  now  given  to  the 
statutes  will  be  made  to  take  effect  prospectively. 

Oscar  Kilbourn,  internal-reveaiie  gauger  at  Portland,  Oregon,  was 
employed  in  gauging  spirits  17  days  in  February,  1880,  duriug  which 
time  he  gauged  7,382.50  proof-gallons,  for  which  the  average  compen 
sation  at  the  rate  per  gallon  prescribed  in  the  regulations  would  b« 
$3.07  per  day;  in  all,  $52.19.  In  his  '*  monthly  bill"  for  February-,  1880. 
he  charges  the  XJuited  States  for  24  days,  at  $4  per  da^^,  $96,  for  gan^r 
ing  said  spirits,  and  $78.50  for  travelliug  exi)en8es;  in  all,  $174.50.  Tbe 
bill  contains  a  statement  that  <^ according  to  paragraphs  5  and  21  of 
Circular  No.  205,  according  to  the  special  rate  of  fees  prescribed  for 
the  service  rendered,  his  compensation  should  be  computed  at  $4  per 
day  for  24  days'  services,  $96."  The  itemized  statement  of  travelling 
expenses  shows  that  he  travelled  during  the  month  on  several  other  days 
when  not  actually  employed  in  gauging.  The  following  table,  made  op 
from  Mr.  Kilbourn's  bill  for  the  month  of  February,  1880,  sets  forth 
the  days  upon  which  he  was  actually  employed  in  ganging  distilled 
spirits,  the  number  of  gallons  gauged  each  day,  and  the  fees  earned 
each  day  on  the  basis  of  an  allowance  for  each  day  separately: 


Days   employed    in 

• 

GalloDH 

g»u)Eod 

OHoh  day. 

Fee«  earned  1 
each  day.    1 

Days   employed   in 
gauging. 

Gallons 

gaased 

each  day. 

tachday- 

February  2,  1880.  .. 
"         3,  l^SO... 

"         4,  1880..  . 
«         9,  18S0... 
**       10,1880... 
"        16,1880... 
"         17,  18S0... 
"        18,1880... 
'*        19,1880... 
"        20,1880... 

443 
170 
415 
16-^ 
271 
293 
161 
624 
881 
562 

♦3  28i 

1  70i  1 
3  23 

2  31 

2  70i  ; 
2  96    1 

2  31     1 

3  65 

4  lOi 
3  52i  j 

Fe6riiary21,1880.. 

23,1880.. 
"        24,1880.. 

2.->,1880.. 
"        26,1880.. 
*'        27,1880.. 
«*        28,1880.. 

50 
806 
139 
392 
585 
454 
968 

$1  60 

4  W 

3  k 
3  57 

3  3"« 
4'il 

7,376    '       51  M 

1 

Digitized  by  VjOOQIC 


Compensation  of  Oaugers  of  Spirits — Kilboum^s  Case.  675 

Aagust  31, 1881,  the  monthly  bill  was  approved  for  $174.50  by  the 
Acting  Commissioner  of  Internal  Revenue,  and  on  September  3,  1881, 
it  was  also  approved  by  the  Assistant  Secretary  of  the  Treasury. 

September  28,  1881,  the  Fifth  Auditor  examined  and  adjusted  an 
account  on  this  bill,  between  the  United  States  and  Mr.  Kilbourn,  and 
found  a  balance  of  $174.50  due  him  from  the  United  States.  The  ac- 
count and  papers  are  referred  by  the  Auditor  to  the  First  Comptroller 
for  his  action  thereon. 

Decision  by  William  Lawbence,  First  Comptroller : 

Section  3157  of  the  Revised  Statutes  provides  that  gangers  shall  be 
entitled  to  receive  such  fees,  to  be  determined  by  the  quantity  gauged, 
as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  and 
that  such  fees,  together  with  their  actual  and  necessary  travelling  ex- 
penses, shall  be  verified  by  their  oaths,  and  shall  be  paid  by  the  United 
States  monthly.* 

The  act  of  August  15, 1876,  (19  Stats.,  152,)  provides,  in  respect  of 
compensation  of  gangers,  as  follows: 

(( •  •  •  and  said  gangers  and  storekeepers,  respectively  shall  only 
receive  compensation  when  rendering  actual  service." 

The  act  of  June  19,  1878,  (20  Stats.,  187,)  imposes  a  maximum  limit 
on  the  allowance  of  compensation  to  gaugers,  as  follows : 

<t«  •  •  aj|(j  hereafter  the  compensation  of  gaugers  shall  not  ex- 
ceed five  dollars  per  day  while  actually  employed.'' 

Public  services  may  be  compensated  (1)  by  a  fixed  sum  as  salary, 
(2)  by  fees,  (3)  by  commissions,  (4)  hjperdiem  compensation,  or  (5)  by 
other  allowance.  These  modes  of  compensation  may  be  fixed  by 
statute,  or  be  prescribed  by  officers  in  pursuance  of  the  express  or  im- 
plied authority  of  a  statute. 

Section  3157  of  the  Revised  Statutes  gives  authority  to  the  Com- 
missioner of  Internal  Revenue  to  prescribe  fees  to  which  gaugers 
should  be  entitled,  but  such  fees  are  "  to  be  determined  by  the  quan- 
tity [of  spirits]  gauged  ♦  ♦  ^.^  This  section  contemplated  a  fee 
to  be  prescribed  by  the  Commissioner  for  each  gallon,  or  barrel,  or  other 
quantity  of  spirits  gauged.  The  fee  authorized  cannot  be  prescribed 
for  the  time  employed  in  the  service  of  gauging;  it  can  be  determined 
only  by  the  quantity  of  spirits  gauged.  If  there  were  any  reasonable 
doubt  as  to  this  construction,  it  would  be  removed  by  the  provision  of 
the  clause  of  the  act  of  August  15,  1876,  above  cited,  which  expressly 


*  For  the  regulations  in  respect  of  fees  and  expenses  of  gangers,  see  pages  &78-581, 
post 
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provides  that  gangers  shall  receive  compensation  only  when  rendering 
actaal  service ;  in  other  words,  that  they  shall  be  paid  only  for  work 
done,  namely,  for  gauging  spirits. 

While  the  act  of  June  19,  1878,  provides  that  "the  compensation 
of  gangers  shall  not  exceed  five  dollars  per  day  while  actually  em- 
ployed,'' it  nevertheless  left  in  force  the  authority  vested  in  the  Com- 
missioner by  section  3157  of  the  Revised  Statutes  to  prescribe  a  rate 
of  fees  on  the  basis. of  the  quantity  gauged.  It  merely  added  a  new 
element,  a  limitation  on  the  power,  so  that  thereafter  no  rate  of  fees 
should  be  prescribed  by  which  the  compensation  of  gangers  might  ex- 
ceed five  dollars  per  day  while  actually  employed  in  gauging.  These 
provisions  of  the  statutes  give  to  the  Commissioner  a  power  which  he 
is  to  execute,  and  the  extent  and  character  of  this  power  are  to  be  con- 
sidered. 

A  statute  which  authorizes  an  executive  officer  to  fix  a  rate  of  salary 
or  per-diem  compensation  does  not,  ipso  facto^  authorize  him  to  pre- 
scribe compensation  by  fees  or  commissions;  and  one  which  gives 
authority  to  prescribe  com[>ensation  by  fees  or  commissions  for  official 
acts  does  not,  ipso  fac\o^  authorize  an  allowance  of  a  salary  or  a  per- 
diem  compensation  which  would  exceed  in  amount  the  fees  or  commis- 
sions prescribed  for  such  acts.  (Story,  Agency,  sees.  21,  58, 125.)  Any 
reasonable  construction  of  the  statutes  referred  to  must  make  manifest 
the  following  conclusions: 

(1.)  That  the  statute  which  prescribes  a  maximum  compensation  of 
$5  per  day  for  gangers  contemplates  that  sometimes  a  less  sum  |>er  day 
may  be  earned. 

(2.)  That  the  Commissioner  has  no  authority  to  prescribe  compensa- 
tion other  than  fees. 

(3.)  That  the  fees  prescribed  must  be  ascertained  on  the  basis  of  the 
quantity  of  spirits  gauged. 

The  statutes  give  neither  express  nor  implied  authority  to  allow  to 
gangers  an  average  compensation,  even  for  several  days'  actual  and 
continuous  service.  The  element  of  time  cannot  be  considered,  except 
in  so  far  as  it  affixes  a  limitation  in  respect  of  the  amount  of  fees  which 
may  be  earned  in  any  one  day — they  "shall  not  exceed  five  dollars  |)er 
day  while  actually  employed."  The  power  to  prescribe  an  average  rate 
of  compensation  is  not  implied  as  incident  to  or  as  necessary  and  proper 
for  carrying  into  full  eflfect  the  authority  expressly  given  to  prescribe 
fees  which  shall  be  "determined  by  the  quantity  [of  spirits]  gauged." 
The  authority  given  by  the  statute  is  not  to  be  enlarged  by  construction 
beyond  the  fair  meaning  of  the  words  employed.  (Story,  Agency,  sec 
68;  Atwood  vs.  Munnings,  7  B.  &  Cressw.,  283;  Ducarrey  t?*.  Gill,  1 
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Mood.  &  Malk.,  450;  Withington  vs.  Herring,  5  Bing.,  442;  Lloyd's 
Paley  on  Agency,  3d  ed.,  192.)  If  the  statute  had  declared  that  the 
aompensation  of  gangers  shall  not  exceed  $150  per  month,  or  had  used 
other  words  which  might  reasonably  indicate  an  intention  that  the  time 
of  employment  under  an  api)ointment  as  ganger  might  be  considered  in 
allowing  compensation,  there  might  be  some  ground  to  claim  the 
aathority  to  prescribe  an  average  per-diem  compensation  or  a  gross 
sum  per  month,  without  reference  to  the  quantity  of  work  done  in  any 
I>articular  day's  service.  The  fact  that  payment  is  required  to  be  made 
**  monthly '^  is  a  regulation  for  the  benefit  of  the  ganger,  but  it  does 
not  authorize  compensation  to  be  computed  by  the  month.  Under 
section  3157  of  the  Revised  Statutes,  payments  could  not  be  made  as 
for  a  month's  service,  or  for  the  service  of  several  days  of  a  month,  but 
only  for  fees  determined  by  the  quantity  of  spirits  gauged  each  day. 
The  provision  requiring  payment  to  be  made  monthly  simply  gives  to 
gangers  the  same  right  of  payment  which  is  generally  eigoyed  by  other 
oflScers  and  employes  in  the  service  of  the  Qovernment.  It  has  no 
relation  to  the  amount  to  be  paid,  and  is  not  to  be  considered  as  an 
element  in  fixing  the  amount  of  fees. 

The  statute  which  directs  that  gaugers'  fees  shall  not  exceed  five  dol- 
lars per  day  while  they  are  actually  employed  must  be  construed  as  fix- 
ing a  maximum  compensation  for  each  day.  The  words  employed  admit 
of  no  otier  construction.  The  expression  "fees"  which  "shall  not  ex- 
ceed five  dollars  per  day"  carries  the  idea  of  compensation  for  each 
day  taken  by  itself  by  fees  arising  upon  the  service  of  that  day  only. 
It  implies  that  the  compensation  arises  de  die  in  diem.  This  con- 
struction follows  the  analogy  of  that  given  to  other  similar  statutes. 
Clerks  of  circuit  courts  are  entitled  to  compensation  by  fees,  under  a 
limitation,  however,  that  none  of  them  shall  "be  allowed  ♦  •  • 
to  retain  of  the  fees  •  ♦  ♦  a  sum  exceeding  three  thousand  five 
hundred  dollars  a  year."  (Rev.  Stats.,  839.)  It  has  never  been  claimed 
that  the  cmdluments  of  the  clerk's  office  for  several  years  could  be 
averaged,  so  as  to  make  up  to  the  incumbent  a  deficiency  of  the  fees  of 
one  year  from  an  excess  of  fees  collected  for  another  year. 

The  purpose  of  the  st^itute,  clearly,  is  to  pay  a  per  diem  compensa- 
tion to  gaugers  in  proportion  to  the  quantity  of  work  done  each  day. 
Honce  the  service  of  each  day  stands  by  itself,  as  in  all  other  cases  of 
service  by  the  day.  As  the  compensation  of  the  gauger  depends  upon 
the  quantity  of  spirits  actually  gauged  each  day,  it  is  clear  that  no  fees 
can  be  earned  on  days  when  no  spirits  are  gauged.  Under  the  stat. 
ates  and  the  schedule  of  fees  prescribed  by  the  Commissioner  of  Inter- 
H.  Ex.  Doc.  219 37 
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nal  Revenue,  it  is  dear  that  each  day's  service  must  stand  by  itselL 
If,  e.  g.,  the  ganger  should  gauge  2,800  gallons  of  spirits  on  one  day, 
the  schedule  rate  of  fees  would  be  $6.50,  and  if  the  fees  for  the  gauging 
done  the  next  day  amounted  to  only  $3.50,  it  would  not  be  competent 
for  the  Commissioner  to  allow  $5  for  the  second  day's  service  by  carry- 
ing tb  the  credit  of  that  day  the  excess  of  $1.50  accrued  on  the  previ- 
ous day's  fees.  The  statutes  neither  give  nor  authorize  to  be  allowed 
compensation  for  any  service  other  than  that  of  gauging  spirits.  This 
construction  is  rendered  conclusive  by  the  expressions  in  the  statntes 
"while  actually  employed,"  "when  rendering  actual  service." 

It  may  be  competent  for  the  Commis^iioner  to  prescribe  a  rate  of  fees 
applicable  to  special  cases,  as,  e.  g.j  for  tobacco  inspectors  when  the 
ordinary  fees  are  not  deemed  sufficient  to  yield  reasonable  compensa- 
tion. (Yates's  case,  antej  2 13.)  But  when  an  officer  has  performed  ser- 
vice under  a  fixed  schedule  of  fees,  no  retroactive  allowance  of  com- 
pensation can  be  made  to  him.  (Wilson's  case,  ante,  206;  Utah  case, 
ante,  563.) 

For  the  sefvice  performed  by  Mr.  Kilbourn  in  the  month  of  Febru- 
ary, he  is  entitled,  on  a  proper  construction  of  the  statute,  to  151.84 
only,  and  for  travelling  expenses,  $28.50. 

Heretofore,  the  compensation  and  travelling  expenses  of  gangers  have 
been  paid  in  accordance  with  the  regulations  of  the  Commissioner. 
As  the  disbursing  officers  have  made  such  payments  on  the  faith  of 
these  regulations,  which  have  been  recognized  as  valid,  the  construe- 
tion  now  given  to  the  statutes  referred  to  will  be  made  to  take  effect 
prospectively. 

Treasury  Department, 

First  Comptroller's  Office,  December  31, 1881. 


The  following  are  the  regulations  referred  to  in  the  text,  page  575: 

Supplement  to  Circulab  No.  182. 
Modification  aa  to  the  Manner  of  Computing  the  Fees  therein  preeoribed, 

1878.  )  Treasury  Departmici^^t 

^^n!^rBe^nu^  \  Office  of  Internal  Revenue,  Washington,  D.  C,  ^a  25.  1878. 

Circular  No.  1^2,  entitled  "  Regulations  concerning  gangers'  fees  and  expeuees,' 
issued  by  this  office  March  21,  1^7'^,  is  hereby  modified  by  striking  out  paragraph  4 
in  said  circular,  and  inserting  in  lieu  thereof  the  following: 

"The  compensation  of  a  ganger  shall  in  no  case  exceed  the  sura  of  five  dollars  |>6r 
day  for  every  day  actually  employed.  The  number  of  proof-gallons  gauged  by  him 
during  the  mouth  will  be  divided  by  the  number  of  days  employed,  and  the  prfr- 
scribeil  per-d/ei»  fees  will  be  allowe<l  for  the  daily  average  amount  so  found  to  hatw 
been  gauged,  subject  to  the  limitation  of  five  dollars  per  day.  This  modification  to 
apply  to  all  gauging  done  upon  and  after  April  1,  lcj78.'' 

GREEN  B.  RAITM^ 

Commitnansr, 
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CiRCULAB  No.  205. 

BegiUations  concerning  Oaugert^  Fees  and  Expenses. 

DMXirtment  No.  76.  \  TREASURY  DePARTMKNT, 

InUmal  Revenue.   S  Office  of  Internal  Revenue,  Washington,  May  17,  1879. 

Section  3157,  Revised  Statutes,  provides  that  '' gangers  shall  be  entitled  to  receive 
each  fees,  to  be  determined  by  the  quantity  ganged,  as  may  be  prescribed  by  the 
Commi&Hioner  of  Internal  Revenue;  and  said  fees,  together  with  their  actual  and 
necessary  travelling  expenses,  shall  be  verified  by  their  oaths,  and  shall  be  paid  by 
the  United  States  monthly.'' 

In  accordance  with  this  provision,  the  following  fees,  per  proof-gallon,  are  pre- 
scribed, to  be  computed  as  hereinafter  seY  forth,  and,  together  wi»h  the  following 
regulations  made  in  pursuance  thereof,  are  to  take  ei|ect  on  and  after  June  1, 1879: 

Fees, 

1.  For  the  first  twenty  (20)  gallons  each  day ,  five  (5)  cents  per  gallon ;  for  the  next 
forty  (40)  gallons  each  day,  two  (2)  cents  per  gallon;  for  the  next  two  hundred  and 
forty  (240)  gallons  each  day,  one-half  (i)  of  a  cent  per  gallon ;  for  the  next  five 
handred  (500)  gallons  each  day,  one-fifth  (^)  of  a  cent  per  gallon ;  all  over  eight 
hundred  (800)  gallons  each  day,  one-eighth  (i)  of  a  cent  per  gallon.  On  spirits 
withdrawn  from  warehouse  of  a  grain  distillery  each  day  during  the  regular  opera- 
tion of  such  diHtillery,  the  fees  will  be  one-fifth  of  one  cent  per  gallon. 

2.  The  above  rates  apply  to  all  spirits  entered  for  deposit  into  warehouse ;  to  spirits 
withdrawn  from  warehouse  during  regular  suspension  of  distillery  j  to  fruit  brandy; 
to  spirits  gauged  for  rectifiers;  and  to  gauging  done  under  special  orders  of  this 
Office. 

3.  The  compensation  of  a  ganger  is  by  law  limited  to  ''five  dollars  per  day  while 
actually  employed."  The  number  of  proof-gallons  ganged  by  him  during  the  month 
will  be  divided  by  the  number  of  days  employed,  and  the  prescribed  per-diem  fees 
will  be  allowed  for  the  daily  average  amount  so  found  to  have  been  gauged,  subject 
to  the  limitation  of  five  dollars  per  day. 

4.  A  ganger  will  be  considered  as  being  on  duty  and  employed  when  he  is  neces- 
sarily travelling  on  official  duty,  when  on  special  duty  by  order  of  this  Office,  and 
when  under  regular  assignment  at  one  or  more  rectifying  establishments  and  grain 
diatilleries  while  in  operation.  When  a  distillery  is  under  regular  suspension  the 
withdrawals  from  its  warehouse  should  be  in  charge  of  a  ganger  under  regular  as- 
signment to  other  duty.  A  ganger  whose  sole  duty  is  to  superintend  the  with- 
drawals of  spirits  from  warehouses  of  oue  or  more  grain  distilleries  during  regular 
suspension,  will  be  allowed  for  the  days  only  on  which  withdrawals  are  made  and 
the  days  necessarily  eraphiyed  in  travelling  in  the  performance  of  such  duty.  A 
ganger  will  not  be  allowed  pay  for  any  day  during  which  he  was  not  present  at  his 
place  of  assignment.  When  no  gauging  is  done  on  any  day  for  which  pay  is  claimed, 
the  ganger  must  state  in  his  itemized  stat^ement,  inside  of  the  acconnt,  how  he  was 
employed  on  such  day,  and  before  approving  such  account  the  Collector  must  satisfy 
bimseif  that  the  ganger  is,  by  reason  of  assignment  and  presence  for  duty,  entitled 
to  pay  for  each  day  so  charged. 

5.  A  ganger  who  is  necessarily  employed  a  considerable  portion  of  his  time  in 
travelling,  while  in  the  performance  of  his  duties,  and  whose  fees,  at  the  rates  herein 
prescribed,  are  thus,  in  the  judgment  of  the  Collector,  inadequate  to  reasonably 
compensate  him  for  the  service  performed,  may  be  gran teil  a  special  rate  of  fees  upon 
A  full  statement  by  the  Collector  of  all  the  facts  in  each  case,  showing  why  special 
action  thereon  is  deemed  necessary  and  just.  This  special  certificate  and  recommen- 
dation of  the  Collector  must  accompany  each  acconnt  in  which  the  above  fees  are 
thus  deemed  inadequate.  It  is  enjoined  upon  Collectors  that  they  see  that  gangers 
BO  assigned  perform  the  ganging  in  their  respective  divisions  in  the  shortest  practi- 
cable time,  and  at  as  little  expense  as  possible. 

6.  When,  because  of  the  presence  of  saccharine  matter,  the  hydrometer  will  not 
indicate  the  proof,  the  computation  will  be  made  upon  the  wine  gallons — the  wine- 
flrallons  being  used  instead  of  the  proof-gallons— and  reported  accordingly  on  Form 
108  by  the  Collector. 

Expenses. 

7.  The  actnal  and  necessary  travelling  expenses  incurred  by  a  ganger  in  the  per- 
formance of  official  duty  will  be  allowed.  He  must  make  an  itemized  statement. 
inaide  of  his  account,  of  all  expenses  incurred  on  each  day,  stating  the  amount  and 
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character  of  each  item  separately.  He  must  state  where  he  starts  Arom  each  day,  and 
name  the  distillery  or  distilleries  and  rectifying  establishments  visited.  The  distanoe 
between  any  two  or  more  places  visited  on  the  same  day  mast  be  given,  and  also  the 
whole  distance  travelled  on  each  day.  When  both  public  and  iinvate  conveyances 
are  used  on  the  same  day,  the  distances  travelled  by  each  should  be  stated.  Every 
item  of  expense  exceeding  one  dollar,  except  for  travel  by  public  conveyance,  muit 
be  attended  by  its  proper  voucher.     Uotel-bills  mu$t  $tale  Ihe  time  and  rate  per  dim. 

8.  If  a  ganger  uses  his  own  horse  under  the  saddle,  or  his  own  horse  and  bnggy, 
he  may  be  allowed  to  charge  for  the  former  not  over  one  dollar  per  day,  and  for  thi 
latter,  one  dollar  and  fifty  cents  per  day,  for  the  days  actually  and  uecessanly  nsed 
when  in  the  performance  of  his  duties,  not  within  the  limits  of  a  city  or  t<own. 

9.  In  all  cases,  when  practicable,  public  conveyance  should  be  used.  When  oniDi- 
bus  or  hack-fare  is  charged,  the  distance  travelled  by  such  conveyance  must  be  stated, 
otherwise  it  wil?  not  be  allowed. 

10.  When  a  ganger  is  assigned  to  but  one  pl^e  of  duty,  or  to  more  than  one,  but 
all  located  wHhin  the  limits  of  the  same  city  or  town,  any  charges  for  travelling 
expenses  must  be  supported  by  a  special  certificate  of  the  collector  that  Kuch  ex- 
penses were  necessary.  In  other  assignments,  embracing  two  or  more  grain  dis- 
tilleries or  rectifying  establishments,  the  ganger  is  expected  to  charge  only  from  the 
one  where  his  services  are  mostly  needed. 

11.  When  it  is  necessary  for  a  ganger  to  hire  a  horse  or  a  horse  and  bng^  for 
travelling  on  olficial  duty,  he  will  be  expected  to  do  so  upon  the  most  favorable 
terms  for  the  United  States,  and  if  obliged  to  engage  it  for  a  number  of  days  in  the 
month,  it  should  be  at  a  reduced  rate,  should  a  ganger  disregard  this  injunction,  the 
amount  charged  will  be  reduced  to  what  is  couMidered  a  reasonable  rat<e.  Collectors 
are  enjoined  to  scrutinize  with  great  care  the  itemized  statement  of  expenses  of  each 
ganger  before  approving  the  same. 

1:^.  Gangers  will  be  furnished  by  the  Collector  with  official  envelopes  in  safficieni 
quantities  to  enable  them  to  transmit  their  reports,  without  expense  for  postage. 

General  Instructions. 

13.  Each  internal-revenue  ganger  is  required  to  make  up  his  monthly  accoaut  of 
fees  and  expenses  in  dupficate,  and  fiirward  the  same  to  the  Collector  for  his  approval 
within  five  days  after  the  expiration  of  the  month  iu  which  the  fees  were  earned 
and  the  expenses  incurred,  and  accounts  delayed  beyond  that  time  should  be  accom- 
panied by  an  explanation  of  the  cause  of  the  delay.  The  original,  with  the  necessary 
vouchers  for  expenses  attached,  should  be  forwarded  to  the  Commissioner  within  ten 
days  after  the  expiration  of  the  mouth  for  which  it  is  made,  and  the  duplicate  re- 
tained by  the  Collector  in  his  office. 

14.  Each  Collector  should  note  on  his  retained  duplicate,  Form  108,  the  date  of  the 
transmittal  of  each  of  his  gangers*  accounts. 

15.  Each  Collector  should  report  on  Fonn  108  all  spirits  gauged  by  each  ganger, 
storekeeper  and  ganger,  general  storekeeper  and  ganger,  acd  cTepnty  collector  ana 
ganger,  including  spirits  withdrawn  from  warehouse,  during  the  month,  noting  separately 
spirit's  which  indicate  *'no  proof  by  reason  of  saccharine  matter,  and  spirits  g^auged 
under  orders  after  seizure.  Fruit-brandy  gauging  should  be  so  reported  that  it  may 
be  readily  distinguished  from  other  ganging;  this  may  be  done  by  writing  opposite 
each  fruit-distiller's  name  the  word  **  fruit."  The  number  of  the  distillery  snonld 
be  given. 

16.  Before  approving  a  ganger's  account  the  collector  should  see  that  it  agrees,  as 
to  quantity  gauged,  with  his  report  on  Form  108.  No  action  towards  the  ad(jii6tmeiii 
of  a  ganger's  account  is  taken  by  this  Office  until  '*  Form  108"  is  received,  and  col- 
lectors should  therefore  forward  said  report  promptly  as  required  by  the  regulations. 

17.  Gangers,  in  rendering  their  accounts,  should  include  all  gauging  of  withdrawala 
during  regular  susfiensiou  with  gauging  for  eutry;  and  the  withdrawals  during 
operation  of  distillery  should  be  entered  separately  in  the  lower  column  of  the 
"  Statement"  in  Form  150. 

18.  Collectors  should  also  see  that  each  ganger  includes  in  one  account  all  fees 
earned  and  necessary  travelling  ex|ienses  incurred  in  anyone  month,  and  shonld  nol 
approve  duplicate  bills,  or  two  or  more  bills  for  the  same  period,  without  orders  from 
this  Office. 

19.  Collectors  are  reminded  that  this  Office  has  to  rely  entirely  upon  their  certifi- 
cate and  reports  as  to  the  quantity  ganged  by  each  ganger,  and,  principally,  as  to 
the  amount  of  travelling  expenses  that  shonld  l>e  allowed,  and,  therefore^  they  shonld 
«ee  that  no  persons  are  assigned  to  duty  as  gangers  unless  they  are  duly  oooimts- 
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doned,  and  before  approving  gangers'  bills  tbey  sbonld  satisfy  tbemselves  tbaf  the 
«aine  are  dmljf  sioom  to  and  receipted  for  by  the  gaugers;  that  the  fees  charged  are  cor- 
rectly computed;  that  the  places  where  the  duties  have  been  performed  are  fully 
and  accurately  specified ;  and  that  the  travelling  expenses  charged  are  reasonable, 
And  were  necessarily  incurred. 

20.  Collectors  should  assign  nc  more  gangers  to  duty  during  any  one  month  than  are 
dually  necessary,  so  that  the  fees  and  expenses  of  gauging  may  he  reduced  to  the  lowest 
practicable  amount^  and  should  revoke  the  assignments  of  all  gangers  not  needed  for  duty^ 
end  report  the  facts  to  this  Office  at  once, 

21.  Gangers  should  not  assign  their  accounts,  as  the  drafts  in  payment  thereof 
willy  in  all  cases,  be  made  payable  to  the  gangers  and  pent  to  the  care  of  the  Col- 
lector, withont  regard  to  any  assignments  that  may* be  made. 

22.  No  internal-revenue  ganger  shall  charge  or  receive  any  sum  of  money,  fee,  or 
•compensation  of  any  kind  whatever,  other  than  the  fee  prescribed  by  the  Commis- 
sioner of  Internal  Revenue  and  paid  by  the  United  States,  for  any  cause  whatever 
connected  with  the  performance  of  his  official  duties  as  a  United  States  intemal- 
revenne  ganger,  under  the  penalty  of  removal  from  office. 

23.  Internal-revenue  gangers  are  prohibited  from  being  or  becoming  interested 
directly  or  indirectly  in  the  manufacture,  pnrcliase,  or  sale  of  tobacco,  snuff,  or 
cigars,  or  in  the  production,  rectification,  redistillation,  or  purchase,  or  sale  of  dis- 
tilled or  fermented  liquors.  They  are  not  prohibited  from  engaging  in  any  other 
bnsiness,  including  **  free  ganging,''  which  will  not  interfere  with  the  pronipt  and 
efficient  discharge  of  the  duties  of  their  office. 

24.  The  Commissioner  of  Internal  Revenue  is  authorized  by  law  to  prescribe  the 
fees  for  gauging,  and  the  rules  and  regulations  relative  thereto;  and  he  reserves  to 
himself  the  right,  after  any  ganger  has  rendered  his  account  to  this  office,  to  investi- 
gate it  and  decide  what  fees  are  to  be  paid  for  work  performed,  as  shown  therein, 
whenever  such  special  decision  is,  in  his  judgment,  Just  and  expedient — subject  to 
the  limitation  prescribed  by  law. 

25.  Each  internal-revenue  ganger  should  familiarize  himself  with  the  above  regu- 
lations. Strict  compliance  therewith,  in  every  particular,  will  facilitate  the  prompt 
settlement  of  his  monthly  accounts. 

All  former  regulations  concerning  gangers'  fees  and  expenses,  inconsistent  here- 
with, are  hereby  revoked. 

GREEN  B.  RAUM, 

Commissioner, 


NoTK  BY  THE  F1R8T  COMPTROLLER.— The  regulations  above  qnoted  remained  in 
force  up  to  June  1,  1880,  at  which  time  they  were  amended,  but  not  as  to  the  fee 
schedule,  by  '^instructions  to  internal-revenue  officers,  June  18,  It^.''  (Series?, 
Kg.  2 — revised.) 


IN  THE  MATTER  OF  THE  CLAIM  OF  THE  STATE  OF  KANSAS 
TO  FIVE  PEE  CENTUM  ON  INDIAN  RESERVATIONS,  AS  ON 
SALES  OF  "PUBLIC  LANDS -SCHOOL-FUND  CASE. 


The  words  '' public  lands"  in  the  fifth  clause  of  section  3  of  the  act  for  the 
admission  of  Kansas  into  the  Union  (12  Stats.,  127)  apply  to  all  lands  occupied 
as  Indian  reservations  under  ''Common  Indian  Title"  within  the  geographical 
boundary  of  the  State  at  the  time  of  the  passage  of  the  act,  notwithstanding 
said  act  expressly  provided  that  "  all  such  [Indian  reservation]  territory  shall 
be  excepted  out  of  the  boundaries,  and  constitute  no  part  of  the  State  of  Kan- 
sas," and  that  nothing  in  the  State  constitution  respecting  the  boundary  of 
the  State  shall  "affect  the  authority  of  the  Grovernment  of  the  United  States 
to  make  any  regulation  respecting  such  Indians,  their  lands,  property,  or  other 
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rights,  by  treaty,  law,  or  otherwise,  which  it  wonid  have  been  competent  to 
make  if  this  act  had  never  passed." 

2.  The  Indian  reservations  in  the  State  of  Kansas  known  as  the  ^'  Shawnee  Ab- 

sentee," ^^  Miami,"  **  Kansas  Trust  and  Diminished  Reserve,"  '*  Osage  Ceded,'' 
"  Osage  Trust  and  Diminished  Reserve,"  and  **  Cherokee  Strip,"  the  common  In- 
dian title  to  which  was  ceded  in  trust  by  the  Indians  to  the  United  States, 
under  treaties  made  after  the  admission  of  the  State,  in  which  it  was  stipu- 
lated that  the  lands  therein  should  be  sold,  and  the  net  proceeds  thereof  be  in- 
vested by  the  United  States  for  the  benefit  of  the  tribes,  were  before  socb 
cession  ''  public  lands,"  and  the  State  is  entitled  to  five  per  centum  of  said 
proceeds. 

3.  Without  doubt,  these  treaties,  together  with  subsequent  acts  of  Congress  passed 

to  carry  out  their  provisions,  entitled  the  tribes  which  had  conveyed  their  titit 
to  the  United  States  to  a  sum  equal  to  these  net  proceeds ;  but  they  did  not 
destroy  the  antecedent  right  of  the  State  of  Kansas  to  the  five  per  centom 
which  had  been  granted  when  the  United  States,  holding  the  fee  in  said  lands, 
had  capacity  to  make  the  grant,  and  made  it  without  provision  for  any  sobis- 
quent  limitation. 

4.  The  lands  in  the  State  of  Kansas  known  as  the  **  Kansas  Trust"  and  "  New  York 

Indian  "  reservations  were  not  at  the  time  of  the  admission  of  the  State  ^*  pub- 
lic lands,"  because  the  United  States  had  before  that  time  granted  the  fet 
thereof  to  the  Indian  occupants,  and  agreed,  under  treaty  stipulations,  to  sell 
these  reservations  for  the  benefit  of  those  Indians. 

5.  The  Indians  did  not  hold  the  lands  included  in  these  reservations  by  a  mere  rigbl 

of  occupancy.  The  United  States,  having  granted  the  fee  to  said  Indians,  had 
thereafter  no  estate  in  such  lands. 

6.  The  United  States,  in  effecting  the  sale  of  these  lands,  acted  merely  in  the  oapao- 

ity  of  an  agent.  The  State  of  Kansas  cannot  set  up  a  claim  to  five  per  oentom 
of  the  net  proceeds  of  the  sales  of  these  lands. 

7.  The  lands  included  within  Indian  reservations  are  usually  held  by  the  tribes 

located  thereon,  by  right  of  permanent  occupancy.  This  right  is  popularly 
known  as  the  *'  Common  Indian  Title."  The  Indians  have  no  title  in  laodt 
of  this  class  other  than  a  mere  right  of  occupancy.  The  fee  is  in  the  United 
States,  subject  only  to  such  right  of  occupancy. 

8.  So  restricted  is  the  estate  of  the  Indians  in  such  lands  that,  though  they  may 

clear  the  lands  of  timber  to  such  an  extent  as  may  be  reasonable  for  a  profit- 
able use  for  agriculture,  and  may  sell  the  timber  thus  removed,  they  may  not 
sevet  timber  except  for  this  use.  They  may  not  sever  it  for  the  purpose  ex- 
clusively of  sale.  If  they  do,  the  severance  is  wrongful,  and  the  timber  wheo 
cut  becomes  the  absolute  property  of  the  United  States. 

9.  Lands  held  by  Indians  in  reservations  by  the  common  Indian  title  are  pnblif 

lands.  They  will,  therefore,  pass,  subject  only  to  the  Indian  right  of  occu- 
pancy, by  a  grant  of  public  lands  by  the  United  States.  The  possession,  whoa 
abandoned  by  the  Indian  occupants,  attaches  itself  to  the  fee  without  further 
grant.  (United  States  m.  Cook,  19  Wall.,  r»91.) 
10.  The  right  of  the  Indians  to  dispose  of  the  fee  of  lands  occupied  by  them  under 
the  common  Indian  title  has  always  been  recognized  by  the  courts  of  the  United 
States  from  the  foundation  of  the  Government.  (Beecher  V8,  Wetherby,  95  U. 
S.,  517.) 
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11.  Not  only  have  the  courts  uniformly  decided  that  lands  held  by  the  common  In- 
dian title  are  public  lands/  but  that  they  are  such  has  been  repeatedly  assumed 
in  the  legislation  of  Congress. 

IS.  In  the  absence  of  language  evincing  a  different  intent,  a  grant  to  a  State  by 
Congress  of  five  per  centum  of  the  proceeds  of  sales  of  the  public  lands  within 
the  State  will  be  held  to  include  five  per  centum  of  the  proceeds  of  sales  of 
lands  held  by  Indians  by  the  common  Indian  title. 

13.  The  grant  of  the  five  per  centum  having  been  made  in  the  act  admitting  Kansas 

into  the  Union,  it  could  not  afterwards  be  revoked.  The  right  of  the  State  be- 
came, by  the  grant,  a  vested  right  which  Congress  could  not  recall. 

14.  In  the  light  of  the  several  acts  of  Congress  granting  public  lauds  to  other  States 

on  their  admission  into  the  Union,  and  of  the  clear  provisions  of  the  act  for 
admitting  Kansas,  it  would  appear  to  be  doing  violence  to  the  terms  of  the 
act  and  to  the  policy  of  Congress  to  construe  the  five  per  centum  clause  as  ap- 
plicable only  to  lands  to  which  the  Indian  title  had  been  extinguished  prior  to 
the  admission  of  the  State. 

15.  It  is  assumed,  in  considering  this  claim,  that  the  clause  in  the  act  for  the  admis- 

sion of  Kansas  which  declares  that  five  per  centnm  of  the  net  proceeds  of  the 
sales  of  all  public  lands  lying  within  said  State  shall  be  paid  to  the  State,  car- 
ried with  it  an  appropriation  of  that  amount.  In  the  acts  containing  a  like 
provision  with  respect  to  sales  of  public  lands  in  other  States,  similar  clauses 
have  uniformly  been  held,  in  the  Treasury  Department,  to  contain  an  appro- 
priation. 

16.  In  revising  the  statutes  the  revisers  treated  these  clauses  in  the  acts  for  the 

admission  of  Wisconsin,  Minnesota,  Oregon,  Nevada,  and  certain  other  States, 
as  carrying  an  appropriation ;  and  they  incorporated  into  section  3689  of  the 
Revised  Statutes,  which  establishes  '<  permanent  annual  appropriations,^  a 
provision  for  the  payment  to  those  States  of  five,  three,  and  two  per  centnm, 
according  to  the  terms  of  the  respective  grants,  of  the  net  proceeds  of  sales 
of  public  lands  lying  within  their  limits. 

17.  That  section  does  not,  however,  include  Kansas  in  the  list  of  States  for  which  an 

appropriation  is  therein  provided,  and  it  is  the  only  section  in  those  statutes 
that  makes  appropriations  for  payment  to  States  of  five,  three,  or  two  per 
oentum  of  the  proceeds  of  the  public  lands  therein. 

IS.  Some  of  the  provisions  of  the  act  admitting  Kansas  into  the  Union  having  been 
incorporated  into  the  Revised  Statutes,  and  that  provision  of  the  act  which 
carried  an  appropriation  for  the  payment  to  the  State  of  the  five  per  centum 
of  proceeds  of  sales  of  public  lands  in  said  State  having  been  omitted  from  the 
revision  :  HMj  That  the  latter  provision  was  either  not  affected  by  the  repeal- 
ing words  in  section  5596  of  the  Revised  Statutes,  or,  if  repealed,  the  appro- 
priation has  been  preserved  by  other  provisions  contained  in  that  section  and 
in  section  5597  of  the  Revised  Statutes. 

19.  The  reason  given  in  the  repealing  clause  of  section  5596  of  the  Revised  Statntes 
for  treating  as  repealed  ''all  acts  of  Congress  passed  prior  to  said  first  day  of 
December,  one  thousand  eight  hundred  and  seventy-three,  any  portion  of  which 
is  embraced  in  any  section  of  said  revision,^  is,  that  all  other  parts  of  such  acts 
"have  been  repealed  or  superseded  by jsubsequent  acts,"  or  are  "not  general 

•  See  Leaven  worth,  Lawrence,  and  Galveston  Railroad  Company  V9.  The  United  States.    (93  U.  S.,  741, 
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and  permanent  in  their  nature/'  The  fact,  however,  in  relation  to  aaid^pi^- 
priation  clause  in  the  Kansas  act  is,  that  it  has  never  been  repealed  or  super- 
seded by  any  snbseqnent  act. 

30.  This  clanse  of  section  5596,  as  is  seen,  contains  not  only  the  repeal,  bat  the 
reason  of  it.  It  asserts  as  such  reason  the  assumed  fact  that  all  jMirtions,  not 
included  in  the  Revised  Statutes,  of  acts  which  have  been  partially  incorpo- 
rated therein,  have  either  been  repealed  or  superseded  by  subsequent  acts,  or 
are  not  general  and  permanent  in  their  nature. 

21.  It  seems  clear  from  this  that  if  a  particular  section  of  an  act  has  neither  been 
repealed  or  superseded  by  subsequent  acts,  nor  incorporated  into  the  Revised 
Statutes,  and  is  general  and  permanent  in  its  nature,  it  is  not  within  the 
reason  and  ground  of  the  repeal,  for  it  has  been  accidentally  overlooked  or 
omitted  by  the  revisers,  and  therefore  it  should  not  be  regarded  as  within  the 
intent  and  meaning  of  the  repealing  clanse. 

[The  following  decision  by  First  Comptroller  Porter  discusses  a  sub- 
ject of  uinch  interest  and  importance.  It  is  therefore  deemed  advisable 
to  give  it  a  place  in  the  present  volume.] 

Decision  by  A.  G.  Porter,  First  Comptroller: 

The  State  of  Kansas  has  presented  a  claim  against  the  United 
States  amounting  to  $190,566.08,  being  for  five  per  centum  on  the  net 
proceeds  of  sales  from  the  29th  of  January,  1861,  to  the  30th  of  June, 
1877,  inclusive,  of  lands  within  the  limits  of  that  State  heretofore  em- 
braced in  Indian  reservations.  The  reservations  were  known  as  the 
Shawnee  Absentee,  Miami,  Kansas  Trust,  Kansas  Trust  and  Dim- 
inished Reserve,  Osage  Ceded,  Osage  Trust  and  Diminished  Reserve, 
New  York  Indian,  and  Cherokee  Strip.  The  entire  claim  has  been 
allowed  by  the  Commissioner  of  the  General  Land  Office,  and  the 
account  is  now  before  this  office  for  examination. 

The  claim  is  founded  upon  the  fifth  clause  of  section  3  of  the  act 
for  the  admission  of  Kansas  into  the  Union,  approved  January  29, 
1861.  That  clause  enacts  that  five  per  centum  of  the  net  proceeds  of 
sales  of  all  public  lands  lying  within  said  State  which  shall  be  sold  by 
Congress  after  the  admission  of  the  State  into  the  Union,  after  deduct 
ing  all  expenses  incident  to  the  same,  shall  be  paid  to  said  State  for  the 
purpose  of  making  public  roads  and  internal  improvements,  or  for 
other  purposes,  as  the  legislature  shall  direct. 

The  clause  is  subject  to  the  condition  that  the  State  shall  never  inter- 
fere with  the  primary  disposal  of  the  soil  within  the  same  by  the 
United  States,  or  with  any  regulations  Congress  may  find  necessary 
for  securing  the  title  in  the  soil  to  bona- fide  purchasers  thereof,  and 
that  the  State  shall  never  tax  the  land  or  property  of  the  United 
States  therein. 


Digitized  by  VjOOQIC 


Are  Indian  Beservatians  ^<  Pvblic  Lands  f^ — SehooUFund  Case.  585 

The  case  tarns  apon  a  proper  answer  to  be  given  to  the  qaestion, 
what  lands  were  ^^pablic  lands  lying  within  said  State,"  within  the 
meaning  of  this  clause  t 

At  the  date  of  the  passage  of  the  act,  there  were  Indian  reservations 
within  the  exterior  limits  of  the  State,  which  embraced  about  13,800,000 
acres.  Of  these  lands,  1,824,000  acres  had  been  assigned  to  the  New 
York  Indians  under  a  stipulation  by  treaty  that  the  same  should 
never  be  included  within  any  State  or  Territory  of  the  Union.  Eight 
hundred  thousand  acres  had  been  sold  in  fee  to  the  Cherokee  Indians, 
and  formed  into  a  reservation  known  as  the  Cherokee  neutral  lands. 
They  were  held  under  an  agreement  that  they  were  at  no  future  time, 
without  the  consent  of  the  Indian  owners,  to  be  included  within  the 
territorial  limits  or  jurisdiction  of  any  State  or  Territory.  And  74,937 
acres  were  occupied  by  the  Ottawa  tribe  of  Indians,  under  an  engage- 
ment similar  to  that  under  which  the  Cherokee  Neutral  Lands  were 
held.  The  two  last-mentioued  reservations  have  no  connection  with 
this  account. 

The  reservation  of  the  New  York  Indians  was  ceded  to  them  by  the 
treaty  of  January  15, 1838,  (7  Stats.,  550.)  This  treaty  granted  to  them 
in  fee-simple  1,824,000  acres  of  land,  being  320  acres  for  each  person, 
as  their  numbers  were  then  computed.  The  grant  was  made  subject 
to  the. condition,  however,  that  such  of  the  tribes  of  the  New  York 
Indians  as  did  not  agree  to  remove  to  the  country  set  apart  for  their 
new  homes  within  five  years,  or  such  other  time  as  the  President 
might  appoint,  should  forfeit  to  the  United  States  ail  interest  therein. 
Only  thirty- two  of  the  Indians  removed  to  the  reservation  and  fulfilled 
the  conditions  of  the  treaty.  To  them  were  issued  certificates  of  allot- 
ment for  10,215.63  acres,  which  was  as  nearly  320  acres  to  each  allottee 
as  the  location  of  the  allotments  would  permit.  On  the  16th  of  June, 
1860,  the  Secretary  of  the  Interior  decided  that  the  remainder  of  the 
1,824,000  acres  had  been  forfeited  by  the  Indians  in  consequence  of 
their  failure  to  occupy  it,  and  that  it  was,  therefore,  still  public  land. 
The  State  has  already  received  five  per  centum  of  the  proceeds  of  that 
part  of  the  forfeited  tract  which  has  been  sold  since  the  admission  of 
the  State.  The  account  under  examination  applies  only  to  the  10,215.63 
acres  of  their  reservation,  being  the  allotted  lands  above  mentioned. 

A  small  part  of  the  Indian  reservations  in  the  State  at  the  passage 
of  this  act  consisted  of  lands  the  fee-simple  of  which,  under  the  pro- 
visions of  treaties  made  by  the  United  States  with  these  tribes,  be- 
longed to  the  tribes  occupying  them. 

The  rest  of  the  lauds  included  within  Indian  reservations  were  held 
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by  the  tribes  occupying  them  in  the  manner  in  which  lands  have 
osually  been  held  by  Indians  occupying  reservations.  This  title  is 
popularly  known  as  the  "Common  Indian  Title.'' 

In  lands  of  the  last-named  class,  the  Indians  have  no  other  title 
than  a  mere  right  of  occupancy.  The  fee  is  in  the  United  States,  sub- 
ject only  to  such  right  of  occupancy.  (United  States  t?«.  Cook,  19  Wal- 
lace, 591.)  The  possession,  when  abandoned  by  the  Indian  occupants, 
attaches  itself  to  the  fee  without  further  grant.  (Id.)  So  restricted  is 
their  estate  that,  though  they  may  clear  the  lands  of  timber  to  such  an 
extent  as  may  be  reasonable  for  a  profitable  use  for  agriculture,  and 
may  sell  the  timber  thus  removed,  they  may  not  sever  timber  except 
for  this  use.  They  may  not  sever  it  for  the  purpose  exclusively,  of 
sale.  If  they  do,  the  severance  is  wrongful,  and  the  timber  when  cut 
becomes  the  absolute  property  of  the  United  States.    (Id.) 

In  the  case  just  cited  an  action  of  replevin  was  maintained  by  the 
United  States  against  a  purchaser  to  recover  possession  of  logs  thus 
severed,  as  having  been  cut  and  carried  away  from  public  lands  of  the 
United  States.  The  court  said:  "That  the  United  States  may  main- 
tain an  action  for  cutting  and  carrying  away  timber  firom  the  public 
lands  was  decided  in  Cotton  t^^.  The  United  States.  The  principles 
recognized  in  that  case  are  decisive  of  the  right  to  maintain  this  action.'' 
•  •  •  "The  United  States  may  at  its  pleasure  dispose  of  these  lands 
to  whomever  it  may  choose,  subject  only  to  this  right  of  occupancy." 
(Beecher  vs.  Wetherby,  95  U.  8.  Reports,  517.) 

The  right  of  the  United  States  to  disiiose  of  the  fee  of  lands  occupied 
by  Indians  under  the  common  Indian  title,  has  always  been  recognized 
by  the  courts  of  the  United  States  from  the  foundation  of  the  (Jovem- 
ment.  Thus,  a  grant  of  the  sixteenth  section  of  the  pubbc  lands  in 
every  township  in  the  State  of  Wisconsin  was  held  to  include  whatever 
became  the  sixteenth  section  in  every  township  then  embraced  in 
Indian  reservations,  as  such  townships  and  sections  should  turn  out  to 
be,  after  the  Indian  occupancy  ceased  and  they  had  been  surveyed. 
(Beecher  vs.  Wetherby,  above  cited.) 

Not  only  have  the  courts  uniformly  decided  that  lands  held  by  the 
common  Indian  title  are  public  lands,  but  that  they  are  such  has  been 
repeatedly  assumed  in  the  legislation  of  Congress.  Two  only,  among 
many  instances,  will  be  cited. 

By  a  resolution  of  April  10, 1869,  (16  Stat«.,  55,)  provision  was  made 
for  the  sale  to  actual  settlers  of  land  of  the  Great  and  Little  Osages; 
and  it  was  also  provided  that  sections  16  and  36  should  be  reserved 
for  school  purposes  "  in  accordance  with  the  provisions  of  the  act  of 
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admission."  They  were,  as  part  of  the  "  public  lands"  within  the  State, 
and  by  no  other  or  clearer  designation,  granted  by  the  act  of  admission 
for  school  purposes. 

By  an  act  passed  March  2, 1855,  entitled  ^<  An  act  to  settle  certain 
accounts  between  the  United  States  and  the  State  of  Alabama,"  the 
Commissioner  of  the  General  Land  Office  was  required  to  include  in 
the  accounts  the  several  reservations  under  the  various  treaties  with 
the  Chickasaw,  Choctaw,  and  Creek  Indians  within  the  limits  of  Ala- 
bama, and  allow  and  pay  to  that  State  five  per  centum  thereof  as  in 
case  of  sales;  and  by  an  act  of  March  3, 1857,  the  Commissioner  was 
also  directed  to  state  an  account  between  the  United  States  and  each 
of  the  other  States  upon  the  same  principles,  and  to  allow  and  pay  to 
each  State  such  amount  as  should  thus  be  found  due,  estimating  all 
lands  and  permanent  reservations  at  $1.25  an  acre. 

Kot  only  were  the  reservations  mentioned  in  this  act  treated  as  public 
lands,  but  a  policy  seems  to  have  been  adopted  by  Congress  of  paying 
to  States  in  which  public  lands  were  situate  five  per  centum  of  the  esti- 
mated  value  of  such  as  were  contained  in  reservations,  where  a  con- 
siderable period  might  be  expected  to  elapse  before  the  Indian  titles 
would  be  extinguished. 

Lands,  therefore,  held  by  Indians  in  reservations  by  the  common 
Indian  title  are  public  lands.  They  will  pass,  subject  only  to  the  In- 
dian right  of  occupancy,  by  a  grant  of  public  lands  by  the  United 
States;  and  in  the  absence  of  language  evincing  a  different  intent,  a 
grant  to  a  State  by  Congress  of  five  per  centum  of  the  proceeds  of  sales 
of  the  public  lands  within  the  State  will  be  held  to  include  five  per 
centum  of  the  proceeds  of  sales  of  lands  held  by  Indians  by  the  com- 
mon Indian  title. 

There  is  a  provision  in  the  act  for  the  admission  of  Kansas  that 
nothing  contained  in  the  constitution  of  the  State  respecting  the 
boundary  thereof  shall  be  construed  to  impair  the  rights  of  person  or 
property  pertaining  to  the  Indians  in  said  territory,  so  long  as  such 
rights  shall  remain  unextinguished  by  treaty  between  the  United 
States  and  such  Indians,  or  to  afifect  the  authority  of  the  Govern  ment 
of  the  United  States  to  make  any  regulation  respecting  such  Indians, 
their  lands,  property,  or  other  rights  by  treaty,  law,  or  otherwise, 
which  it  would  have  been  competent  to  make  if  the  act  had  never 
passed.  This  provision  evinces  no  intent  on  the  part  of  Congress  to 
exclude  Indian  lauds  from  the  list  of  public  lands,  five  per  centum  of 
the  net  proceeds  of  which  the  act  directs  shall  be  paid  to  the  State  of 
Kansas  for  the  purposes  therein  named.    It  does  not  say  that  Indian 


Digitized  by  VjOOQIC 


588  First  Comptroller's  Office,  Treasury  Department 

lands  shall  not  be  held  to  be  public  lands  within  the  act;  it  does  not 
vest  in  the  Indians  a  title  more  extensive  than  they  hail  theretofore 
possessed ;  and  it  precedes  the  clause  which  declares  that  five  per 
centum  of  the  net  proceeds  of  all  public  lands  lying  within  said  State 
shall  be  paid  to  the  State  for  the  purposes  specified.  The  provision 
was  meant  merely  to  retain  in  Congress  and  the  treaty-making  power 
exclusive  jurisdiction  to  make  regulations  with  respect  to  the  property 
and  other  rights  of  Indians  within  the  State  without  interference  by 
the  State.  (See  opinion  of  the  Attorney-General  addressed  to  the  Sec- 
retary of  the  Interior,  January  21, 1880.) 

The  grant  of  the  five  per  centum  having  been  made,  it  could  not 
afterwards  be  revoked.  The  right  of  the  State  became,  by  the  grant, 
a  vested  right  which  Congress  could  not  recall.  By  treaties,  made 
after  the  admission  of  the  State  with  the  several  tribes  who  occupied 
these  lands,  it  was  stipulated  that  the  net  proceeds  of  the  sales  of  all 
but  one  of  the  reservations,  viz.,  the  Kansas  Trust,  should  be  invested 
by  the  United  States  for  the  benefit  of  the  resi>ective  tribes.  Without 
doubt,  these  treaties,  together  with  subsequent  acts  of  Congress  passed 
to  carry  out  their  provisions,  entitled  these  tribes  to  a  sum  equal  to 
these  net  proceeds;  but  they  did  not  destroy  the  antecedent  right  of 
the  State  of  Kansas  to  the  five  per  centum  which  had  been  granted  when 
the  United  States,  holding  the  fee  in  said  lands,  had  capacity  to  make 
the  grant,  and  made  it  without  provision  for  any  subsequent  limitation. 

The  disposition  of  Congress  with  respect  to  lands  lying  within  the 
States,  the  primary  disposal  of  which  belonged  to  the  United  States, 
seems  to  have  grown  more  and  more  liberal  as  new  States  have  been 
admitted. 

Thus,  on  the  admission  of  Michigan  into  the  Union,  seventy -two  seo- 
tions  were  set  apart  for  the  use  and  support  of  a  university.  Previ- 
ously, upon  the  admission  of  new  States,  thirty-six  sections  only  had 
been  set  apart  for  a  like  jmrpose.  On  the  admission  since  of  eacli  suc- 
cessive new  State  in  which  there  were  public  lands,  seventy-two  sec- 
tions have  been  set  apart  for  the  use  of  a  university. 

Prior  to  the  admission  of  Minnesota  one  section  only  in  a  congres- 
sional township  had  ever  been  set  apart  for  the  use  of  schools,  but  on 
that  State  becoming  a  member  of  the  Union,  two  sections  in  each  town- 
ship were  reserved  for  schools,  and  a  similar  grant  has  been  made,  on 
its  admission,  to  each  succeeding  new  State. 

Before  the  admission  of  Michigan,  four  sections  had  usually  been 
granted  for  the  erection  of  public  buildings  at  the  seat  of  government 
Five  sections  were  given  to  that  State  for  that  purpose,  and  a  like 
number  afterwards  to  the  new  State  of  Iowa. 
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Sabseqnently,  aiK>n  the  admission  of  Wisconsin,  Oregon,  and  Kansas, 
ten  sections  were  granted  for  a  like  nse,  and  twenty  subsequently  to 
the  States  of  Nevada,  Nebraska,  and  Colorado. 

On  the  admission  of  Nevada,  twenty  sections  were  granted  for  the 
erection  of  a  i>euiteutiary.  In  previous  statutes  admitting  States  no 
grant  had  been  made  for  such  a  use.  When  Nebraska  and  Colorado 
were  admitted,  fifty  sections  were  granted  to  each  for  a  like  object. 

In  the  light  of  this  legislation  and  of  the  clear  provisions  of  the  act 
for  admitting  Kansas,  it  would  appear  to  be  doing  violence  to  the  terms 
of  the  act  and  to  the  policy  of  Congress  to  construe  the  five  per  centum 
clause  to  be  applicable  only  to  lands  to  which  the  Indian  title  had  been 
extinguished  prior  to  the  admission  of  the  State. 

The  gross  amount  realized  from  the  sale  of  the  eight  reservations 
included  in  the  present  account  is  $3,866,036.03.  The  expenses  of  sale 
were  $54,714.34.  The  net  proceeds,  therefore,  are  $3,811,321.69;  five  per 
centum  of  which  is  $190,566.08 — the  amount  reported  to  this  office  by  the 
Commissioner  of  the  General  Land  Office  as  owing  to  the  State.  But 
from  this  sum  must  be  deducted  five  per  centum  of  tbe  net  proceeds 
of  the  sale  of  the  New  York  Indian  reservation.  The  Indians  did  not 
hold  the  lands  included  in  this  reservation  by  a  mere  right  of  oc- 
oapancy.  The  lands  were  not  public  lands,  because  the  United  States, 
before  the  admission  of  the  State,  had  granted  the  fee  to  said  Indians, 
and  had  thenceforth  no  further  estate  in  them.  The  United  States,  in 
effecting  the  sale  of  these  lands,  acted  merely  in  the  capacity  of  an 
agent.  The  State  of  Kansas  cannot  set  up  a  claim  to  five  per  centum  of 
the  net  proceeds  of  the  sales  of  these  lands. 

There  must  also  be  deducted  from  the  sum  allowed  by  the  Commis- 
siouer  five  per  centum  of  the  net  pix>ceeds  of  the  sales  of  the  Kansas 
Trust  reservation.  Before  the  admission  of  Kansas,  the  United  States 
engaged  by  treaty  that,  when  these  lauds  should  be  sold,  the  proceeds 
of  the  sale  should  be  paid  to  the  Indian  occupants.  From  the  time 
that  this  engagement  was  made,  the  United  States  became  a  trustee, 
holding  merely  a  naked  legal  title,  the  beneficial  interest  being  in  the 
Indians.    The  lands  then  ceased  to  be  public  lands. 

The  net  proceeds  of  the  sale  of  the  New  York  Indian  lands  were 
$3,956.73,  five  per  centum  of  which  is  $197.84.  The  net  proceeds  of  the 
sale  of  the  Kansas  Trust  reservation  were  $1,999.48,  five  per  centum  of 
which  is  $99.97.  This  sum,  together  with  the  five  per  centum  upon  the 
net  proceeds  of  the  sales  of  the  New  York  reservation,  being  deducted 
{torn  the  amount  found  due  the  State  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  a  balance  remains  of  $190,268.27,  which  amount  I  find 
to  be  due  the  State  of  Kansas  upon  this  account. 
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It  has  been  assumed,  in  considering  this  claim,  that  the  clause  in 
the  act  for  the  admission  of  Kansas  which  declares  that  five  per  centam 
of  the  net  proceeds  of  the  sales  of  all  public  lands  lying  within  said 
State  shall  be  paid  to  the  State,  carried  with  it  an  appropriation  of  that 
amount.  In  the  acts  containing  a  like  provision  with  respect  to  sales 
of  public  lands  in  other  States,  the  clause  has  uniformly  been  held, 
in  the  Treasury  Department,  to  contain  an  appropriation.  Section  3689 
of  the  Revised  Statutes,  which  establishes  permanent  annual  appro- 
priations for  the  payment  to  certain  States  of  five  per  centum  of  the 
net  proceeds  of  sales  of  public  lands  lying  within  their  limits,  treats 
clauses  in  the  acts  for  the  admission  of  Wisconsin,  Minnesota,  Oregon, 
and  Nevada,  expressed  in  precisely  the  same  terms,  as  carrying  an  ap- 
propriation. That  section  does  not,  however,  include  Kansas  in  the 
list  of  States  for  which  an  appropriation  is  there  provided,  and  it  is  the 
only  section  in  those  statutes  that  makes  appropriations  for  payment 
to  States  of  five  per  centum  of  the  proceeds  of  the  public  lands  therein. 

The  act  for  the  admission  of  Kansas  does  not  seem  to  have  entirely 
escaped  the  notice  of  the  revisers,  for  the  substance  of  some  of  its  pro- 
visions have  been  incorporated  into  their  revision. 

A  question  might,  therefore,  arise  whether  the  five  per  centum  appro- 
priation in  the  Kansas  act  is  not  repealed  by  the  first  clause  of  section 
5596  of  said  revision.  The  two  sections  that  are  relevant  to  the  ques- 
tion are  as  follows: 

"Seo.  5596.  All  acts  of  Congress  passed  prior  to  said  first  day  of 
December  one  thousand  eight  hundred  and  seventy-three,  any  portion 
of  which  is  embraced  in  any  section  of  said  revision,  are  hereby  repealed, 
and  the  section  applicable  thereto  shall  be  in  force  in  lieu  thereof;  all 
parts  of  such  acts  not  contained  in  such  revision,  having  been  repealeil 
or  superseded  b}^  subsequent  acts,  or  not  being  general  and  permanent 
in  their  nature:  Provided j  That  the  incor|K)ration  into  said  revision  of 
any  general  and  permanent  provision,  t^iken  from  an  act  making  ap- 
propriations, or  from  an  act  containing  other  provisions  of  a  private, 
local,  or  temi>orary  character,  shall  not  repeal,  or  in  any  way  affect  any 
ai)propriation,  or  any  provision  of  a  iirivate,  local  or  temporary  charac- 
ter, contained  in  any  of  said  acts,  but  tlie  same  shall  remain  in  force; 
and  all  acts  of  Congress  ])aHsed  prior  to  said  last-named  day  no  part  of 
which  are  embraced  in  said  revision,  shall  not  be  affected  or  changed 
by  it«  enactment. 

"  Sec.  5597.  The  repeal  of  the  several  acts  embraced  in  said  revision, 
shall  not  affect  any  act  done,  or  any  right  accruing  or  accrued,  or  any 
suit  or  proceeding  had  or  commenced  in  any  civil  cause  before  the  said 
repeiil,  but  all  rights  and  liabilities  under  said  acts  shall  continue,  and 
may  be  enforced  in  the  same  manner,  as  if  said  repeal  had  not  been 
made;  nor  shall  said  repeal,  in  any  manner  affect  the  right  to  aoj 
office,  or  change  the  term  or  tenure  thereof.'' 

It  will  be  observed  that  the  reason  given  in  the  first  section  for  treat- 
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ing  as  repealed  all  acts  of  Congress  passed  prior  to  December  1, 1873, 
any  portion  of  which  is  embodied  in  any  section  of  said  revision,  is, 
that  all  parts  of  such  acts  have  been  repealed  or  shperseded  .by  subse- 
quent acts  or  are  not  general  and  permanent  in  their  nature.  The 
fa>bt,  however,  in  relation  to  said  appropriation  clause  in  the  Kansas 
act  is,  that  it  has  never  been  repealed  or  superseded  by  any  subsequent 
act.  In  a  letter  written  on  the  24th  of  November,  1877,  by  Chief-Jus- 
tice Waite  to  Mr.  Middleton,  late  clerk  of  the  Supreme  Court  of  the 
United  States,  and  by  the  latter  filed  in  this  office,  the  Chief-Justice, 
after  quoting  section  5596,  says: 

^'This  clause,  as  is  seen,  contains  not  only  the  repeal  but  the  reason 
of  it.  It  assorts  as  such  reason  the  assumed  fact  that  all  portions,  not 
included  in  the  Revised  Statutes,  of  acts  which  have  been  partially  in- 
corporated therein,  either  have  been  repealed  or  superseiled  by  subse- 
quent acts,  or  are  not  general  and  permanent  in  their  nature.  It  seems 
clear  from  this  that  if  a  particular  section  of  an  act  has  neither  been 
repealed  or  superseded  by  subsequent  acts,  nor  incorporated  into  the 
Bevised  Statutes,  and  is  general  and  permanent  in  its  nature,  it  is  not 
within  the  reason  and  ground  of  the  repeal,  but  has  been  accidentally 
overlooked  or  omitted  by  the  revisers  and  should  not  he  regarded  as 
within  the  intent  and  meaning  of  the  repealing  clause." 

The  Chief-Justice  adds  that,  in  an  informal  manner,  he  had  con- 
sulted his  brethren  upon  the  matter,  and  that  they  concurred  with  him 
in  this  opinion. 

Upon  the  back  of  the  letter  is  an  indorsement  made  by  the  Secre- 
tary of  the  Treasury  in  the  following  words: 

"Upon  the  clear  opinion  of  the  Chief- Justice,  concurred  in,  as  it 
seems,  by  his  associates,  I  think  you  [First  Comptroller  Tayler]  will  be 
entirely  justified  in  acting  upon  his  construction  of  the  law  in  passing 
the  accounts  referred  to.  Other  omissions  in  the  Kevised  Statutes 
covered  by  the  same  reasoning  have  been  called  to  my  attention,  and, 
without  seeking  to  strengthen  the  opinion  of  the  Chief- Justice,  I  only 
express  my  concurrence  in  if 

I  feel  justified  by  these  opinions,  from  sources  so  authorative,  in  con- 
clading  that,  if  the  five  per  centum  appropriation  in  the  Kansas  act  was 
not  preserved  by  other  clauses  in  the  sections  above  quoted,  as  I  am 
strongly  inclined  to  think  it  was,  it  was  at  any  rate  not  repealed  by  the 
first  clause  of  the  first  of  said  sections. 

Bat  section  5  of  the  act  approved  June  20,  1874,  (18  Stats.,  110,)  di- 
rects the  Secretary  of  the  Treasury  to  cause  all  unexpended  balances  of 
appropriations  which  shall  have  remained  upon  the  books  of  the 
Treasury  for  two  fiscal  years  to  be  carried  to  the  surplus  fund  and  cov- 
ered into  the  Treasury.  And  the  Secretary  of  the  Treasury,  on  the 
20th  of  April,  1877,  decided  that  the  appropriations  contained  in  sec- 
tion 368^,  Eevised  Statutes,  came  within  the  operation  of  this  act. 


Digitized  by  VjOOQIC 


592  First  Comptroller's  OffioSy  Treasury  Department 

As  the  amount  owing  to  the  State  was  not  ascertained  to  be  due 
within  two  fiscal  years  since  the  claim  accrued,  the  appropriation  from 
which  it  would  properly  be  payable  has,  therefore,  been  covered  into 
the  Treasury. 

The  fourth  section  of  the  act  approved  June  14, 1878,  makes  it  the 
duty  of  the  several  accounting  officers  of  the  Treasury  to  continue  to 
receive,  examine,  and  consider  the  justice  and  validity  of  all  claims 
under  appropriations  the  balances  of  which  have  been  exhausted  or 
carried  to  the  surplus  fund  that  may  be  brought  before  them  within 
a  period  of  five  years.  And  the  Secretary  of  the  Treasury  is,  by  the 
act,  dii*ected  to  report  the  amount  due  each  claimant,  at  the  commence- 
ment of  each  session,  to  the  Speaker  of  the  House  of  Representatives, 
who  shall  lay  the  same  before  Congress  for  consideration. 

The  amount  ascertained  to  be  due  the  State  of  Kansas  on  the  account 
under  examination  will,  therefore,  be  reported  to  the  Secretary  of  the 
Treasury,  under  the  provisions  of  the  last-mentioned  act. 

Treasury  Department, 

Firsl  Comptroller's  Office^  May  6, 1880. 


Note  by  William  Lawrbncb,  First  Comptroller,— The  qnestion,  whether  the 
greater  portion  of  the  lautls  referred  to  in  the  above  decision  were  **  public  lamls," 
within  the  iueanin|r  of  these  words  as  used  iu  tlie  statute  which  i^ninted  certain  sec- 
tions of  public  laud  to  the  State  of  Kansas  for  the  purixise  of  aiding  iu  the  constnio- 
tiou  of  a  railroad,  was  discussed  iu  the  case  of  Leavenworth,  Lawrence,  and  Gal- 
veston Railroad  Company  ve.  United  States,  (92  U.  8.,  741,)  decided  at  the  October 
term,  1875,  of  the  Supreme  Court.    (See  Holden  vs.  Joy,  17  Wallace,  211.) 

Pursuant  to  the  decision  iu  Kansas  case,  {ante,  301,  327,)  a  ]K)rtion  of  the  balanoe 
found  dne  in  the  above  case  was  withheld  from  the  State,  June  24,  IHdl,  and  pai<l 
to  the  United  States  Treasurer,  as  a  set  off  on  account  of  direct  tax  levied  under  the 
act  of  August  5,  1861,  (12  Stats.,  292,)  the  payment  of  which  had  been  assumed  by 
the  State. 
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lis  THE  MATTER  OF  THE  EFFECT  OF  A  RESOLUTION  OF 
THE  SENATE  DIRECTING  PAYMENT  OF  COMPENSATION 
TO  CLERKS  OF  COMMITTEES  FOR  A  PERIOD  IN  WHICH 
NO  COMMITTEES  WERE  ORGANIZED -SPECL^-SESSION 
CASE.     {Ante,  78.) 


Questious  similar  to  some  of  tliose  decided  in  the  Special-Session 
Gase^  ante^  78,  were  presented  to  the  accounting  officers  in  1857. 

The  Clerk  of  the  House  of  Representatives  in  that  year  paid,  from 
the  contingent  fund  of  the  House,  sundry  items  of  expense  for  *<  ad- 
ditional services"  and  as  "extra  allowances"  to  clerks  and  employes 
of  the  House  in  part  under  a  resolution  of  that  body,  and  in  part  by 
direction  of  the  Committee  on  Accounts.  The  Secretary  of  the  Treas- 
ury, in  his  annual  report  of  December  8, 1857,  referring  to  these  pay- 
ments, said : 

'*  A  portion  of  these  payments  were  mjlde  under  resolutions  of  the 
House,  directing  the  Clerk  to  make  them.  The  others  were  made  under 
the  direction  of  the  Committee  of  Accounts  of  the  House;  all  of  them 
were  made  out  of  the  contingent  fund  of  the  House.  Upon  this  state- 
ment of  facts,  the  question  arises,  shall  the  Clerk  be  allowed  credit  for 
them  by  the  accounting  officers  of  the  Treasury  in  the  settlement  of 
his  accounts  ?  As  a  general  rule,  each  House  of  Congress  has  the  en- 
tire control  and  direction  of  its  contingent  fund,  and  their  officers 
should  be  allowed  credit  for  such  payments  as  they  may  make  in  com- 
pliance with  the  orders  of  their  respective  Houses.  When,  however, 
a  case  arises  where  the  contingent  fund  has  been  appropriated  to  a 
purpose  in  violation  of  thfe  law,  it  is  the  duty  of  the  accounting  officers 
of  tSie  Treasury  to  arrest  its  payment  to  the  extent  of  refusing  a  credit 
for  it  in  settlement  of  the  accounts  of  the  officer.  Was  the  House  au- 
thorized, either  by  resolution  or  through  its  recognized  organ,  the 
Committee  of  Accounts,  to  allow  the  foregoing  sums  to  be  paid  out  of 
its  contingent  fund  T  The  fact  is  admitted  that  each  of  these  payments 
was  made  to  a  clerk  or  employ^  of  the  House  as  '  extra  allowance '  to 
such  officer  for  services  rendered  by  him  in  his  official -capacity.  Is 
there  any  law  which  prevents  this  from  being  done  f 

"The  joint  resolution  of  July  20, 1854,  provided  that  the  usual  *  ex- 
tra compensation '  should  not  thereafter  be  allowed  to  the  officers  who 
received  the  benefit  of  that  law  in  the  increase  of  their  salaries.  The 
term  '  usual  extra  compensation,'  as  here  used,  referred  to  the  extra 
pay  which,  for  a  number  of  years,  had  been  voted  to  the  clerks  and 
employes  of  the  Senate  and  House  by  resolutions  of  those  bodies.  It 
is  not  pretended  that  the  payments  now  made  by  the  Clerk  were  of 
that  character,  and  I  do  not  think,  therefore,  that  this  joint  resolution 
applies  to  these  cases. 

"  My  attention  has  been  called  to  the  several  acts  of  March  3, 1839; 
August  23,  1842;  August  26, 1842;  September  30,  1850;  and  August 
H.  Ex.  Doc.  219 38 
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31, 1852.  The  object  of  these  laws  was  .to  prevent  extra  allowance  to 
any  and  all  officers  of  the  Government  who  were  in  the  receipt  of  reg- 
ular and  fixed  salaries.  They  have  been  construed  by  the  practice  of 
the  Government  not  to  interfere  with  the  power  of  the  two  Uousi'S  of 
Congress  over  their  contingent  fund.  This  construction  is  based  upon 
the  fact  tliat  the  terms  of  these  different  laws  do  not,  in  specific  lan- 
guage, include  the  officers  of  Congress,  and  contain  no  express  limita- 
tion upon  the  power  of  the  Houses  over  their  contingent  fund.  In  the 
view  whioh  I  propose  to  take  of  another  provision  of  law,  which,  in 
my  judgment,  must  control  the  decision  of  this  question,  it  becomes 
unnecessary  for  me  to  review  the  practice  of  the  Department  under 
the  various  acts  I  have  cited,  and  I  therefore  pass  from  their  consider- 
ation without  expressing  any  opinion  upon  their  applicability  to  the 
present  case. 

*'  The  act  of  March  3, 1845,  which  was  '  An  act  making  appropriation 
for  the  civil  and  diplomatic  exi>enses  of  the  Government  for  the  year 
ending  the  thirtieth  June,  eighteen  hundred  and  forty-six,  and  for 
other  pnrposes,'  provides,  in  the  second  section  of  the  act,  *that  no 
part  of  the  appropriations  which  may  be  maile  for  the  contingent  ex- 
penses of  either  House  of  Congress  shall  be  applied  to  any  other  than 
the  ordinary  expenses  of  the  Senate  and  House  of  Representatives, 
respectively,  nor  as  extra  allowance  to  any  clerk,  messenger,  or  at- 
tendant of  the  said  two  Houses,  or  either  of  them,  nor  as  payment  or 
compensation  to  any  clerk,  messenger,  or  other  attendant  [to]  be  so 
employed  by  a  resolution  of  one  of  said  Houses,  nor  in  the  purchase  of 
books  to  be  distributed  to  Members. '  The  language  of  this  law  is 
plain,  positive,  and  unequivocal,  and,  if  in  force,  forbids  in  express 
terms  the  allowance  which  has  been  paid  in  the  cases  under  considera- 
tion. If  this  law  is  held  to  be  in  existence,  then  the  accounting  oflicers 
of  the  Treasury  should  refuse  to  allow  credit  to  disbursing  officers, 
both  of  the  Senate  and  House,  for  any  payment  made  by  them  out  oj 
the  contingent  fund  ^  either  for  extra  allowance  to  any  clerk,  messenger, 
or  attendant  of  either  House,  or  '  for  payment  or  compensation  to  any 
clerk,  messenger,  or  attendant  employed  by  a  resolution  of  one  of  said 
Houses. '  The  only  question  for  the  consideration  of  the  Department 
is  the  one  suggested  above.    Is  the  second  section  of  the  act  of  March 

3,  1845,  in  foree  T 

•  •••••• 

**  My  opinion,  then,  is,  that  the  second  section  of  the  act  of  1845  was 
intended  to  be  pernmnent  and  not  temporary ;  that  it  is  now  in  force, 
and  must  be  applied  by  the  accounting  officers  of  the  Treasury  to  all 
cases  coming  within  its  provisions. 

'^  The  only  additional  reason  which  has  been  suggested  for  a  different 
construction  is  the  fact  that  a  different  rule  has  been  acted  upon  both 
in  Congress  and  in  this  Department.  I  admit  the  force  of  this  sugges- 
tion, and  feel  great  reluctance  in  overruling  a  practice  that  has  con- 
tinued for  so  many  years. 

"  If  I  could  find  any  evidence  that  the  question  had  been  the  sub- 
ject of  serious  consideration,  and  an  opinion  pronounced  formally 
upon  it  and  acquiesced  in,  I  should  hesitate  long  before  resorting  to  a 
new  construction  of  the  law.  But  such  is  not  the  case ;  and  I  am  so 
fully  impressed  with  the  wisdom  of  the  law,  and  the  clearly  expressed 
purpose  of  Congress  to  make  it  permanent,  that  I  must  require  its  en- 
forcement. ^ 
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UTAH  CASE.     {AnU,  559,  562.) 


In  this  case  it  was  said  {a/nte^  562)  that  an  order  of  the  Secretary  of 
the  Treasury  "which  fixes  the  amount  of  salary^  of  an  officer  "is  not 
merely  an  "instruction;  it  is  a  regulation,  a  rule,  which  has  the  force 
of  law.'' 

The  opinion  thus  expressed  and  the  authorities  then  cited  are  sup- 
plemented and  confirmed  by  others.  Thus  it  is  said:  "There  is  a  ma- 
terial distinction  between  authority  and  instructions.^  (1  Parsons,  Cont., 
6th  ed.,  41.) 

In  Hatch  vs.  Taylor,  10  New  Hampshire,  538,  the  court  discussed  the 
law  of  ageAcy,  and  said:  "There  may  be,  at  all  times,  upon  the  consti- 
tution of  a  special  agency,  and  there  often  is,  not  only  an  authority 
given  to  the  agent,  in  virtue  of  which  he  is  to  do  the  act  proposed, 
but  also  certain  communications  addressed  to  the  private  ear  of  the 
agent,  although  they  relate  to  the  manner  in  which  the  authority  is  to 
be  executed,  and  are  intended  as  a  guide  to  direct  its  execution."  (See 
Berthold  vs.  Goldsmith,  24  How.,  536.)  This  recognizes  the  clear  dis- 
tinction between  an  instruction,  and  that  which  is  given  as  a  public 
law,  authority,  public  rule  of  duty,  or  regulation. 
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OF  THK  ., 

OFFICE  OF  THE  SECRETARY  OF  THE  TREASURY. 


The  Secretary  of  the  Treasury  has  authority  to  "prescribe  regulations 
not  inconsistent  with  law  for  the  government  of  his  Department,  the  con- 
duct of  its  officers  and  clerks,  the  distribution  and  performance  of  its 
business,  and  the  custotly,  use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  if  (Rev.  Stats.,  161.)  He  is  authorized 
to  employ  in  his  Department  such  number  of  clerks  and  other  employes 
as  may  be  appropriated  for  by  Congress  from  year  to  year.  (Rev.  Stats., 
169.)  He  has  various  general  powers  in  the  performance  of  all  services 
relating  to  the  Department.  (Rev.  Stats.,  245-267.)  By  virtue  of  his 
authority  thus  given,  and  the  incidental  power  arising  therefrom,  the 
Secretary  could  have  organized  the  office  of  the  Secretary  of  the 
Treasury. 

The  act  of  March  3, 1875,  (18  Stats.,  396,)  establishes  the  office  of  the 
Secretary,  and  provides  for  it  various  officers  and  emploj'^s.  For  the 
eflTective  iierformance  of  the  duties  of  the  office  the  Secretary  issued  a 
circular,  by  which  the  work  of  the  office  was  distributed  and  the 
divisions  thereof  designated. 

The  following  is  the  circular  as  then  issued,  except  that  the  super- 
vision of  the  Revenue-Marine  Service  has  been  since  transferred  from 
the  Assistant  Secretary  first  named  therein  to  the  Assistant  Secretary 
immediately  thereafter  named,  and  the  names  of  the  present  officers  are 
given  instead  of  those  in  office  in  June,  1877,  to  wit: 

CIRCULAR. 

Teeasuey  Department, 

Washington,  Junell,  1877. 
From  and  after  the  1st  day  of  July,  1877,  the  distribution  of  the 
work  of  the  Secretary's  office  will  be  as  follows,  and  the  several  divis- 
ions will  be  designated  as  hereinafter  stated : 

ASSISTANT  SECRETARY— Hon.  J.  C.  New. 

The  general  supervision  of  all  the  work  herein  assigned  to  the  Divis- 
ions of  Appointments;  Public  Moneys;    Stationery,  Printing,  and 
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Blanks;  Loans  and  Currency;  Bureau  of  Engraving  and  Printing; 
and  Office  of  tlie  Director  of  the  Mint. 

The  signing  of  all  letters  and  papers  as  Assistant  Secretary,  or  "by 
order  of  the  Secretary,"  relating  to  the  business  of  the  foregoing  divis- 
ions and  bureau,  that  do  not  by  law  require  the  signature  of  the  Secre- 
tary of  the  Treasury. 

The  performance  of  such  other  duties  as  may  be  prescribed  by  the 
Secretary,  or  by  law. 

ASSISTANT  SECRETARY— Hon.  H.  F.  French. 

The  general  supervision  of  all  the  work  herein  assigned  to  the  Divis- 
ions of  Customs;  Special  Agents;  Internal  Revenue  and  Navigation; 
Revenue-Marine;  Warrants,  Estimates,  and  Appropriations;  and  to 
the  OflBces  of  Supervising  Architect;  Supervising  Surgeon-General  of 
Marine  Hospitals;  Bureau  of  Statistics;  and  Supervising  Inspector- 
General  of  Steamboats. 

The  signing  of  all  letters  and  papers  as  Assistant  Secretary,  or  '*by 
order  of  the  Secretary,"  relating  to  the  business  of  the  foregoing  divis- 
ions that  do  not  by  law  require  the  signature  of  the  Secretary  of  the 
Treasury,  and  the  signing,  instead  of  the  Secretar}',  of  certain  warrants 
under  section  246  of  the  Revised  Statutes. 

The  performance  of  such  other  duties  as  may  be  prescribed  by  the 
Secretary,  or  by  law. 

CHIEF  CLERK— Amos  Webster. 

The  supervision,  under  the  immediate  direction  of  the  Secretary  and 
Assistant  Secretaries,  of  the  duties  of  the  clerks  and  employes  con- 
nected with  the  Department. 

The  superintendence  and  custody  of  all  buildings  or  parts  of  build- 
ings occupied  by  the  Treasury  Department  in  this  city,  and  supervis- 
ion over  the  force  which  is  in  any  way  connected  with  the  care  of  them ; 
the  transmission  of  the  mails  between  the  Department  and  Post 
Office ;  the  care  of  all  horses,  wagons,  and  carriages  employed  in  the 
transaction  of  Departmental  business ;  and  the  direction  of  those  per- 
sons employed  as  engineers,  machinists,  firemen,  or  laborers,  who  are 
paid  from  the  appropriation  for  contingent  expenses  of  the  Depa^^ 
ment. 

The  expenditure  of  the  appropriations  for  contingent  expenses  of 
the  Treasury  Department ;  for  furniture  and  repairs  of  same  for  public 
buildings  under  control  of  the  Treasury  Department;  for  fuel,  lights, 
water,  and  miscellaneous  items  for  public  buildings  under  the  control 
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of  the  Treasury  Department;  the  keepiug  of  the  accounts  of  said  ex- 
penditures and  the  preparation  of  all  reports  relating  thereto,  the 
supervision  of  the  accounts  of  the  custodians  of  public  buildings,  and 
the  keeping  of  an  account  of  all  property  in  buildings  under  the  control 
of  the  Treasury  Department. 

The  distribution  of  the  mail ;  the  custody  of  the  records  and  files 
and  library  of  the  Secretary's  office,  the  answering  of  calls  from  Con- 
gress, other  Departments,  the  Court  of  Claims,  and  elsewhere,  for 
copies  of  papers,  records,  &c.  • 

The  compilation  and  publication  of  the  monthly  digest  of  circulars 
and  decisions  of  the  Secretary. 

Supervision  of  all  the  official  correspondence  of  the  Secretary's  office, 
so  far  as  to  see  that  it  is  expressed  in  correct  and  official  form ;  the  en- 
forcement of  the  general  regulations  of  the  Department,  and  the  charge 
of  all  business  of  tlie  Secretary's  office  not  assigned  to  some  one  of  the 
divisions  or  bureaus  attached  to  the  office. 

DIVISION  OF  APPOINTMENTS -Chief,  James  B.  Butler. 

The  supervision  of  all  matters  relating  to  the  appointment,  removal, 
promotion,  or  suspension  of  the  officers,  clerks,  messengers,  &c.,  under 
the  control  of  the  Treasury  Department,  and  the  custody  of  papers 
I)ertaining  thereto;  including  the  examination  of  applications  and 
recommendations  for  appointment  or  employment,  and  the  preparation 
of  commissions' therefor ;  the  examination  and  investigation  of  all  com- 
plaints and  charges  against  officials  or  employes,  except  when  such 
t investigation  is  otherwise  specially  directed;  the  preparation  of  re- 
ports required  by  law  to  be  laiU  before  Congress  by  the  Secretary  of 
the  Treasury,  relative  to  the  employment  and  compensation  of  persons 
in  various  branches  of  the  public  service;  and  the  preparation  and 
publication  of  the  "  United  States  Treasury  Register." 

The  verification  of  all  pay-rolls  of  the  Department  and  all  vouchers 
for  salaries  of  steamboat  inspectors,  custodians,  and  janitors ;  the  in- 
spection of  tfie  accounts  of  internal-revenue  gangers ;  and  the  examina- 
tion of  all  estimates  for  salaries  and  compensation  of  officers  and  em- 
ployes, and  of  incidental  expenses  payable  from  the  appropriation  for 
collecting  the  customs  revenue  and  keeping  account  thereof. 

The  keeping  account  of  absence  from  dut^^  of  employes  in  the  several 
bureaus  and  offices  of  the  Department,  and  the  consideration  of  re- 
quests for  leave  of  absence. 
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DIVISION   OF  WARRANTS,  ESTIMATES,   AND  APPROPRIATIONS  —  Chief, 

W.  F.  MacLennak. 

The  issue  of  all  warrants  for  the  receipt  and  payment  of  public 
moneys,  and  of  appropriation  and  surplus-fund  warrants. 

The  prepai*ation  and  keeping  of  all  appropriation,  sinking-fund, 
public-debt,  and  Pacific  Railroad  accounts. 

The  compilation  and  publication,  for  the  use  of  Congress,  of  the 
annual  estimates  of  appropriations  required  for  the  service  of  all  de- 
partments of  the  Government,  and  of  the  digest  of  appropriations 
made  at  each  session  of  Congress,  with  the  designation  of  titles  under 
which  funds  may  be  drawn  from  appropriations. 

The  preparation  of  the  statements  of  the  annual  receipts  and  ex- 
penditures of  the  Government,  and  of  the  tables  accompanying  the  an- 
nual report  of  the  Secretary  of  the  Treasury. 

The  publication  of  the  monthly  statements  of  the  public  debt,  and 
the  preparation  of  the  daily  statement  showing  the  financial  condition 
of  the  Treasury. 

The  preparation  of  statistical  tables  relating  to  the  finances,  embrac- 
ing all  information  connected  with  the  receipts  and  expenditures  of  the 
Government  from  its  foundation  to  the  present  time ;  and,  generally, 
all  matters  connected  with  the  foregoing. 

DIVISION  OF  PUBLIC  MONEYS— Chikf,  E.  B.  Daskam. 

The  supervision  of  the  several  Independent-Treasury  offices,  the 
designation  of  national-bank  and  other  depositaries,  and  the  obtaining 
from  them  of  proper  securities.  • 

The  keeping  of  a  general  account  of  receipts  into  the  Treasury,  the 
classification  of  such  receipts,  and  the  preparation  of  lists  thereof  on 
whi<5h  to  issue  covering  warrants. 

The  directing  of  all  public  officers,  except  postmasters,  as  to  the 
deposit  of  the  public  moneys  collected  by  them. 

The  issue  and  enforcement  of  regulations  governing  Independent- 
Treasury  offices,  and  the  several  depositaries  and  public  disbursing 
officers,  in  the  safe-keeping  and  disbursement  of  public  moneys  in- 
trusted to  them. 

The  supervision  of  the  business  pertaining  to  "outstanding  liabili- 
ties," the  issue  and  payment  of  duplicate  checks,  the  transportation  of 
public  moneys  and  securities,  and  expenses  thereof,  and  the  expenses 
of  the  Independent-Treasury  offices. 

The  care  and  final  disposition  of  moneys  arising  from  fines,  penalties, 
and  forfeitures  under  the  internal-revenue  laws. 
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The  direction  for  special  transfers  of  public  moneys;  and,  generally^ 
all  matters  pertaining  to  the  foregoing. 

DIVISION  OP  CUSTOMShChief,  H.  B.  James. 

The  examination  of  all  Questions  arising  under  the  tariff  laws,  upon 
appeals  from  decisions  of  collectors  of  customs,  involving  the  rates 
and  amount  of  duties  on  imports;  the  consideration  of  cases  involving 
errors  in  invoices  and  entries;  refund  and  abatement  of  duties;  draw- 
back of  customs  duties  on  articles  manufactured  in  the  United  States 
out  of  imported  material,  and  establishing  the  rates  of  drawback. 

The  consideration  of  all  questions  arising  upon  the  construction  of 
the  customs  laws,  and  the  general  regulations  thereunder,  in  regard  to 
the  entry,  appraisal,  and  delivery  of  merchandise,  and  payment  of 
duties  thereon;  correspondence  with  consular  officers,  through  the 
Department ^of  State,  in  regard  to  dutiable  values,*  invoices,  &c. ;  su- 
X)ervi8ion  of  appraisers  in  securing  uniformity  of  valuation  of  dutiable 
merchandise  at  the  various  x>orts;  and  Compromises  in  customs  cases. 

Supervision  of  the  seal-fisheries  in  Alaska,  and  such  other  matters 
in  that  Territory  as  are  placed  by  law  in  charge  of  the  Secretary  of  the 
Treasury. 

DIV-ISION  OF  INTERNAL  REVENUE  AND  NAVIGATION— Chief,  D.  Lyman. 

The  examination  of  petitions  for  the  remission  of  fines,  penalties, 
and  forfeitures,  under  the  customs,  internal-revenue,  navigation  and 
steamboaMnspection  laws,  and  applications  for  compromise  of  claims 
in  favor  of  the  United  States,  except  customs  cases. 

All  internal-revenue  business  coming  before  this  office  except  such 
as  relates  to  appointments. 

The  examination  of  questions  relating  to  the  marine  documents, 
entry,  clearance,  hypothecation,  and  admeasurement  and  tonnage  of 
vessels,  tax  on  tonnage,  fees  for  the  services  of  revenue  officers,  and 
the  transportation  of  merchandise  in  vessels ;  and,  generally,  all  busi- 
ness connected  with  the  foregoing. 

DIVISION  OF  LOANS  AND  CURRENCY— Chief,  Wm.  Fletcheu. 

The  supervision  of  the  details  of  all  matters  pertaining  to  loans  and 
the  issue  and  redemption  of  United  States  bonds; — ^including  the 
details  of  negotiating  United  States  interest-bearing  securities;  the 
preparation  of  orders  for  engraving  and  printing  United  States  bonds; 
the  original  issue  and  delivery  of  bonds;  the  preparation  and  distribu- 
tion of  circulars  designating  bonds  for  redemption;  the  counting,  can- 
cellation, and  record  of  bonds  received  for  redemption ;  the  cancella- 
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tion  and  record  of  coupon  bonds  received  for  exchange  for  registered 
stock,  and  tlie  preparation  of  vouchers  for  the  issue  of  registered  bonds; 
the  examination  and  record  of  transfers  of  registered  United  States 
securities;  notice  of  caveats  filed  against  United  States  securities, 
alleged  to  be  destroyed,  lost,  or  stolen,  and,  in  connection  therewith, 
the  procuring  of  evidence  for  the  courts  and  law  officers  of  the  Depart- 
ment, and,  in  cases  of  re-issue,  the  securing  of  the  requisite  indemnity 
for  the  Government;  the  record  of  issues  of  gold  and  currency  certifi- 
cates, and  their  cancellation  upon  redemption;  and  the  receipt,  count- 
ing, cancellation,  record,  and  destruction  of  redeemed  District  of  Co- 
lumbia securities. 

The  supervision  of  all  matters  under  the  immediate  charge  of  the 
Secretary  of  the  Treasury  relating  to  the  counting,  cancellation,  record, 
and  destruction  of  all  redeemed  and  mutilated  United  States  notes  and 
fractional  currency,  and  internal-revenue  stamps  redeemed  or  mutilated 
in  printing. 

The  charge  of  the  distinctive  paper  for  United  States  notes,  bonds, 
and  currency; — embracing  its  receipt  from  the  sux>erintendent  at  the 
manufactory;  its  issue  upon  proper  requisitions;  the  keeping  of  a^ 
counts  thereof  with  the  superintendent  at  the  manufactory,  the  Bureau 
of  Engra\ing  and  Printing,  the  various  bank-note  companies,  the 
Comptroller  of  the  Currency,  the  Treasurer  of  the  United  States,  and 
the  Register  of  the  Treasury,  and  other  necessary  accounts  to  show  the 
disposition  of  said  paper  from  the  time  of  its  manufacture  until  its  final 
destruction  as  redeemed  money  and  securities,  or  mutilations;  a  similar 
account  of  all  paper  used  for  internal-revenue  stamps  from  the  time  of 
its  receipt  by  the  superintendent  at  the  manufactory  until  its  dehvery 
to  the  Commissioner  of  Internal  Revenue  in  stamps;  and,  generally, 
all  business  relating  to  the  foregoing. 

DIVISION  OF  REVENUE  MARINE— Chief,  E.  W.  Clark. 

The  management  of  the  Revenue-Marine  Service; — including  the 
supervision  of  the  building  and  equipment  of  revenue  vessels^  their 
repair,  purchase,  and  sale;  the  assignment  of  cruising  grounds;  the 
assignment  of  officers  to  vessels;  the  purcha»o  of  outfits  and  supphes; 
the  regulation  of  the  complements  of  crews  and  their  wages;  the  ex 
aniination  and  certification  of  revenue- vessels'  pay-rolls,  and  accounts 
of  disbursements  on  account  of  the  service  by  collectors  of  customs; 
the  examination  of  the  property  accounts  of  officers;  the  preparation 
and  enforcement  of  regulations  for  the  examination,  admission,  and 
government  of  Revenue-Marine  cadets;  the  preparation  and  enforce- 
ment of  general  regulations  for  the  government  of  the  service,  &c. 
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The  examination  of  all  matters  pertaining  to  the  Light-House  Estab- 
lishment, placed  by  law  in  charge  of  the  Secretary  of  the  Treasury. 

The  examination  of  all  matters  relating  to  the  United  States  Coast 
Survey  coming  before  the  Secretary.  The  charge  of  all  matters  relat- 
ing to  weights  and  measures  upon  which  the  Secretary  is  required  by 
law  to  act. 

Thp  general  superintendence  of  the  Life«Sa\ing  Service; — embracing 
the  supervision  of  the  establishment  of  life-saving  and  life-boat  sta- 
tions, and  houses  of  refuge;  the  selection  of  sites  for  the  same,  and 
the  procurement  of  titles  thereto;  the  i)reparation  of  plans  and  speci- 
fications for  buildings;  the  making  of  contracts  for  their  construction; 
the  testing,  selection,  and  purchase  of  their  apparatus,  equipment,  and 
supplies;  the  organization  of  the  service,  and  the  preparation  of  regu- 
lations for  the  goverment  of  its  officers  and  employes;  the  employment 
of  crews  and  the  regulation  of  their  wages;  the  supervision  of  all  ex- 
penditures and  accounts  connected  with  th8  service,  and  the  general 
management  of  the  service ;  the  award  of  medals  for  the  saving  of  life 
firom  the  perils  of  the  sea;  the  collection  of  statistics  of  marine  dis- 
asters; the  preparation  of  the  annual  report  of  the  expenditures  and 
operations  of  the  Life-Saving  Service,  as  required  by  law;  and,  gen- 
erally, all  business  of  the  office  connected  with  the  foregoing  subjects, 
except  appointments. 

DIVISION  OF  STATIONERY,  PRINTING,  AND  BLANKS— Chief,  A.  L.  Stl  rte- 

VANT. 

The  purchase  and  supply  of  stationery  for  the  Department,  Sub- 
Treasuries,  Depositories,  United  States  Mints,  Custom-houses,  Revenue 
Vessels,  Steamboat-Inspection  Ser\ice,  Life-Saving  Stations,  Marine 
Hospitals,  Light-houses,  and  Internal-Ee venue  Offices;  and  blanks  and 
blank  books  for  the  same,  except  Internal-Revenue  Offices. 

Supervision  over  the  forms  of  books  and  blanks  used  by  customs 
officers,  with  a  view  of  securing  uniformity  in  their  methods  of  trans- 
acting business,  and  of  the  printing,  binding,  lithographing,  and  en- 
graving for  the  Department,  except  United  States  bonds  and  notes, 
United  States  currency,  national-bank  notes,  and  internal-revenue 
stamps. 

The  arrangement  for  publication  and  the  indexing  of  the  several 
reports  and  tables  comprising  the  Finance  Report. 

The  superintendence  of  the  advertising  of  the  Department;  the 
examination  and  reference  to  the  proper  officers  of  the  accounts  for 
such  advertising ;  and  the  subscription  for  newspapers  and  periodicals. 
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The  preparation  and  delivery  to  disbursing  officers  of  the  Govern- 
ment, of  all  disbursing  checks  used  by  them,  except  pension  checks; 
the  charge  and  distribution  of  official  postage-stamps  for  the  Depart- 
ment 5  the  custody  and  distribution  of  cigar-stamps  to  officers  of  the 
customs ;  the  examination  of  the  accounts  of  those  officers  to  see  that 
such  stamps  are  properly  accounted  for ;  and,  generally,  all  business 
connected  with  the  foregoing. 

DIVISION  OF  SPECIAL  AGENTS  -Spkcial  Agent  L.  G.  Mabtix,  in  Charob. 

The  assignment  and  detail  of  Special  Agents,  and  the  examination 
of  their  accounts  for  compensation  and  travelling  expenses,  and  the 
examination  and  reference  of  their  reports. 

The  supervision  and  enforcement  of  measures  for  the  prevention  of 
smuggling,  and  frauds  on  the  customs  revenue. 

Supervision  over  the  customs  districts,  the  acts  of  customs  officers, 
and  the  examination  of  their  books,  papers,  and  accounts,  with  a  view 
of  enforcing  the  customs  laws  and  regulations,  correcting  and  preven^ 
ing  irregularities,  and  promoting  uniformity  of  methods  and  securing 
efficiency  in  the  transaction  of  the  customs  business. 

Supervision  of  the  transportation  of  merchandise  in  bond,  including 
the  examination  of  the  reports  of  collectors  of  customs  at  ports  of  ship- 
ment and  of  arrival ;  and  the  investigation  of  cases  arising  from  alleged 
irregularities  in  connection  with  such  transportation. 

The  examination  and  approval  of  bonds  for  customs  warehouses  and 
bonded  routes. 

The  enforcement  of  the  laws  and  regulations  governing  the  trade 
with  Mexico  and  Canada,  so  far  as  relates  to  the  establishment  of 
bonded  routes  and  mode  of  transportation. 

DISBURSING  CLERK— Geo.  A.  Babtlktt. 

The  payment  of  salaries  and  compensation  of  the  officers  and  em- 
ployes in  the  following-named  offices: 

Office  of  the  Secretary  of  the  Treasury. 

Office  of  the  Second  Auditor. 

Office  of  the  Supervising  Architect. 

Office  of  the  Supervising  Surgeon-General  of  Marine  Hospitals. 

Office  of  the  Supervising  Inspector-General  of  Steam-Vessels. 

Division  of  Loans  in  the  office  of  the  First  Auditor. 

Division  of  Loans  in  the  office  of  the  Treasurer. 

The  payment  of  the  salaries  and  compensation  of  temporary  clerks 
in  the  Department. 
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Salaries  and  coini>ensatioi)  of  Special  Agents. 

Salaries  and  compensation  of  custodians  and  janitors  of  all  public 
buildings  under  the  control  of  the  Treasury  Department. 

Salaries  and  compensation  of  all  inspectors  of  steamboats. 

The  disbursement,  upon  the  order  of  the  Secretary  of  the  Treasuiy, 
of  such  moneys  us  may  be  placed  in  his  hands  from  the  following  ap- 
propriations, together  with  the  keeping  and  rendering  of  the  necessary 
accounts  connected  therewith: 

Expenses  of  collecting  the  revenue  from  customs. 

Expenses  of  the  Eevenue-Cutter  Service. 

Life-Saving  Service,  contingent  expenses. 

Establishment  of  new  life-saving  stations. 

Vaults,  safes,  and  locks  for  public  buildings. 

Plans  for  public  buildings. 

Contingent  expenses.  Independent  Treasury. 

Contingent  expenses.  Treasury  Department,  (eleven  appropriations.) 

Various  appropriations  for  the  erection  and  repairs  of  public  build- 
ings under  the  control  of  the  Treasury  Department,  throughout  the 
country. 

Also  all  other  moneys  from  other  appropriations  that  may  be  from 
time  to  time  placed  in  his  charge  by  the  Secretary. 

DISBURSING  CLERK- Thomas  J.  Hobbs. 

The  payment  of  the  salaries  and  compensation  of  the  oflBcers  and 
employes  in  the  following-named  oilices: 
OfiBce  of  the  First  Comptroller. 
Office  of  the  Second  Comptroller. 
Office  of  the  First  Auditor.      , 
Office  of  the  Third  Auditor. 
Office  of  the  Fourth  Auditor. 
Office  of  the  Fifth  Auditor. 
Office  of  the  Treasurer. 
Office  of  the  Comptroller  of  the  Currency. 
Office  of  the  Commissioner  of  Customs. 
Office  of  the  Commissioner  of  Internal  Revenue. 
Office  of  the  Light-House  Board. 
Office  of  the  Director  of  the  Mint. 
Bureau  of  Statistics. 

The  disbursement,  upon  the  order  of  the  Secretary  of  the  Treasury, 
of  such  moneys  as  may  be  placed  in  his  hands  from  the  following  appro- 
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priations,  together  with  the  keeping  and  rendering  of  the  necessarj* 
accounts  connected  therewith : 

Refunding  the  national  debt. 

Services  and  expenses  of  the  Southern  Claims  Commission. 

Inquiry  into  the  causes  of  steam-boiler  explosions. 

Treasury  building,  Washington,  D.  C. 

Propagation  of  food-fishes. 

Inquiry  respecting  food-fishes. 

Illustrations  of  rei)ort  respecting  food-fishes. 

Repairs  and  preservation  of  public  buildings. 

Furniture,  and  repairs  of  same,  for  public  buildings. 

Fuel,  lights,  and  wat^r  for  public  buildings. 

Heating  and  hoisting  apparatus  for  public  buildings. 
,  Assessing  and  collecting  internal  revenue. 

Punishment  for  violation  of  internal-revenue  laws. 

Salaries  and  expenses  of  supervisors  and  subordinate  officers  of 
internal  revenue. 

Stamps,  paper,  and  dies. 

Salaries,  Bureau  of  Engraving  and  Printing. 

Labor  and  expenses  of  engraving  and  printing. 

Transportation  of  United  States  securities. 

Incidental  expenses,  national  currency-— office  of  the  Treasurer  of 
United  States. 

Also  all  other  moneys  fix)m  other  appropriations  that  may  be  from 
time  to  time  placed  in  his  charge  by  the  Secretary. 

Each  chief  of  division  will  be  expected  to  attend  strictly  to  the  busi- 
ness of  the  division  of  which  he  has  charge,  and  to  abstain  from  any 
interference  with  that  assigned  to  other  divisions. 

All  questions  relating  to  business  belonging  to  two  or  more  divisions 
will  be  settled  by  consultation  and  arrangement  between  the  chiefs  of 
the  divisions  interested,  and,  in  case  of  disagreement,  the  matter  in 
dispute  will  be  submitted  to  the  Chief  Clerk. 

OFFICES  AND  BUREAUS. 

All  matters  of  business  relating  to  the  offices  of  the  Director  of  the 
Mint,  the  Supervising  Inspector-General  of  Steam- Vessels,  the  Super- 
vising Architect,  the  Supervising  Surgeon-General  of  Marine  Hospitals, 
the  Bureau  of  Engraving  and  Printing,  and  the  Bureau  of  Statistics, 
requiring  the  attention  of  the  Secretary  of  the  Treasury,  and  all  letters 
for  his  signature,  or  that  of  either  of  the  Assistant  Secretaries,  relating 
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thereto,  will  be  prepared  in  the  offices  to  which  they  resi)ectively 
pertain. 

The  Chief  Clerk  will  superintend  the  changes  made  necessary  by 
this  order,  and  will  see  that  its  i)rovi8ions  are  carried  iito  effect;  and 
he  will  call  the  attention  of  the  Secretary  to  any  defects  observed  in 
the  arrangement,  assignment,  or  performance  of  the  duties  herein  im- 
posed, with  a  Tiew  to  their  correction. 

Any  njficer  or  employS  attacJted  to  the  Secretary's  Office  must  ftel  at 
liberty  to  cull  on  the  Secretary  and  state  to  him  any  events  or  well-grounded 
belief  on  his  part^  that  affects  the  integrity  of  the  service,  or  the  official 
conduct  of  any  one  employed  in  it. 

JOHN  SHERMAN, 

Secretary, 

H.  Ex.  Doc.  219 39 
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Secretary Cha8.  J.  Folobr. 

Assistant  Secretary J.  C.  New. 

Assistant  Secretary Hknry  F.  French. 

Chief  Clerk •. Amos  Webster. 

Chief  of  Division  of  Appointments James  B.  Batler. 
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Subject. 
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A. 

Abatement — 

1.  Of  15  per  ceut.  of  direct  tax,  Kansas  case 

AbdicaHan — (8ee  Forfeiture  of  ^Salary, ) 
Abeenoe — 

1.  Leave  of,  without  pay,  right  of  Secretary  to  grant 

2.  Natareof 

3.  Of  foreign  minister  with  leave  or  otherwise 

4.  With  pay,  as  to  leave  of ^ ^. . . 

Abutment —  * 

1.  Of  a  bridge,  action  to  recover  price  for  building 

Acceptance — 

1.  As  creating  liability 

2.  Notice  essential  as  evidence  of 

AceqfUor — 

1.  Of  interest-check 

Aooeaeorif — 

1.  To  a  violation  of  a  st^atute  cannot  profit  by  his  unlawful  act . . . 
Account— 

1.  Adjustment  and  settlement  of,  as  to 

2.  A  settled,  may  be  impeached  for  fraud  or  mistake 

3.  As  to  relieving  General  Meigs 

4.  As  to  statement  of,  by  Sixth  Auditor 

5.  Auditor  acts  upon,  before  CoiiiptrollHr  certifies  balance 

6.  Bouvier's  definition  of 

7.  Certified  bj  Comptroller 

6.  Disbursing  agent  required  to  give  an,  of  his  disbursements 

9.  For  gauging,  as  to ...... 

JO.  Form  of,  in  Evans's  case 

1 1.  In  favor  of  Di  Cesnola 

12.  Miscellaneous  expense,  as  to,  of  collector  of  internal  rev^enue.. 

13.  Not  settled  till  contract  fully  performed 

14.  Not  stated  against  sureties,  but  against  postmaster 

15.  Of  deceased  postmaster,  how  settled 

16.  Of  disbursing  clerk  in  Interior  Department  .' 

17.  Of  Governor  Wallace  for  salary 

18.  Of  Kansas  has  been  stated  and  certified 

19.  OfMr.  Allen,  disallowed 

20.  Of  postmasters,  form  of 

21.  On  which  balance  due  United  States  is  certified  cannot  be  re- 

opened      

22.  Presented  bj^  receiver  of  national  bank 

23.  Quarterly  adjustments  are  mere  rests  in  the 

24.  Quarterly,  of  mail  contractor,  as  to 

25.  Settlement  and  adjustment  of,  as  to 

26.  Stated  by  officers,  under  allowance  of  court 

27.  St>atement  of,  in  Elgee's  case : 

*28.  Unliquidated  damages  sounding  in  tort  are  not  the  subject  of 

an 

Accountable  Requi»ition—{See  Bequisition.) 
Accounting — 

1.  Doctrine  of,  derived  from  civil  law 

tory  and 
Accounting  Officer— (See  Officer,) 

1.  As  to  authority  of,  to  allow  credit  to  disbursing  officer  for  losses 

through  failure  of  depositary 

2.  As  to  right  to  review  action  of  predecessor 
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AcoQunting  Ojfficer—Coutiuued.  '  | 

3.  Before  making  payiiieut  disbursing  agent  submits  duubts  to  ... '  406  409 

4.  Cannot  by  payment  validate  illegal  contract '  476  ,  479 

Accounthiff  OJUcers — (Si'e  Officers.)  I 

1.  Alone  are  authorized  to  stiite  and  settle  public  liccounts '  51^  |  521 

2.  As  to  control  over  further  allowances  made  by  Secretary  of  the  i 

Treasury 563  566 

3.  As  to  decisions  by i  49*2  495 

4.  As  to  juriH<liction  of 550  555 

5.  As  to  the  remission  of  taxes I  496  |  501 

6.  Cannot  abdiciite  their  powers i  492  495 

7.  Cannot  delegate  their  lowers t  492  I  495 

8.  Duty  of,  as  to  claims 489  492 

9.  Duty  of,  ^  to  reopening  a  settled  account,  in  case  of  fraud  or 

mistake  of  law .•. 451  \  454 

10.  Have  no  control  over  rates  of  compensation  legally  fixed  by 

Secretary 569  573 

11.  Jurisdiction  of ,  503  506 

12.  Must  act  within  their  jurisdiction  ou  their  own  judgment 492  495 

13.  Questions  presented  to,  regarding  compensation  of  clerks  to 

Senate  conmiitlecs *. , t  ^ 

Accounts — 

1.  Adjudication  and  payment  of i  401  i  '404 

2.  All,  to  be  settled  in  Treasury  De[»artmen t 123  121 

3.  Approving  of,  for  marshals,  clerk.«,  and  other  officers I  V85  287 

4.  As  to  adjustment  of 51H  521 

5.  As  to  confidential  agents,  separate 236  '  238 

6.  As  to  set-off  in  adjusting  and  settling '  299  301 

7.  Audited  bv  Commissioner  of  General  Laud  Office  revised  by 

First  Comptroller : 233  234 

8.  Between  United  States  and  State  of  Alabama  as  to  public  lands  584  587 

9.  Committee  on,  direction  of,  as  to  additional  allowances  to  clerks  ' 

of  committees  of  House  of  Reprcsent-atives 593 

10.  Disbursing,  of  the  Secretary  of  the  Senate 92  86 

11.  Disbursing,  of  the  Secretary  of  i  he  Senate,  how  ac^ usted 74  67 

12.  Duties  of  fiscal  officer  as  to  rendering 123  121 

13.  First  Comptroller  required  to  settle  questions  in  settlement  of. .  t  152  145 

14.  For  commutation,  authority  of  accounting  officers  over 70  66 

15.  For  compensation  and  expenses  of  agents  examining  surveys  I 

revised  by  First  Comptroller i 236  ,  237 

16.  For  expenses  of  sale  of  Osage  land,  as  to 370  373 

17.  For  fees  or  costs I  481  484 

18.  For  monthly  disbursemeuts  by  Treasurer 403  406 

19.  Jurisdiction  of  Auditor  and  Comptroller 481  484 

20.  Jurisdiction  of  First  Auditor  as  to,  of  charitable  institutions...  122  120 

21.  Of  contingent  expenses  to  be  scrutinized i      76  71 

22.  Of  disbursing  officers,  as  to  vouchers  for  unauthorized  payment.       84  .79 

23.  Of  marshals,  as  to  examination  of \ ,  481  484 

24.  Of  marshals,  as  to  settlement  and  adjustment  of 269  271 

25.  Of  marshals  subject  to  revision  by  accounting  officers 481  484 

26.  Of  pension  agent«  go  to  Third  Auditor 398  402 

27.  Of  postmasters  recorded  in  Sixth  Auditor's  office i      58   ....-•• 

28.  Of  Quartermaster,  as  to  credits  in 477  480 

29.  Of  surety,  how  rendered i      40  41 

30.  Of  Surgeon-General  go  to  Second  Auditor 398  402 

31.  Of  the  General  Land  Office  are  revised  by  the  First  Comptroller.  233  ^ 

32.  Of  Treasurer,  First  Comptroller  required  to  settle 182  1^ 

33.  Of  Trea8urer,jurisdictionofFirstComptrollerover8ettlemeutof.  168  l^ 

34.  Of  Treasurer  reported  quarterly 30  '  ^ 

35.  Of  W.  P.  Dunwoody,  as  to 535,  5W 

36.  Postmasters',  settlement  of 325'  ^ 

37.  Provisions  of  Revised  Statutes  as  to  rendering 125  '  1^ 
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Jccoinif*— Continued. 

:«.  KoihU>i-ciI  t»i  TreiiHury  Department •. 122  120 

:<y.   Reopenhijf  of 299  301 

40.  Rt'vistMl  >tsituteK,  section  5491,  an  to  failure  of  ottieer  to  render.  276  278 

41.  Revision  ot\  by  CmnptrollerM  or  CouiiuisHioner  of  CustomH 406  409 

42.  Section  23(>  nutborizin;;  tbe  ciTtifyiug  of 299  301 

43.  (See  lifv  Jrijudicala.) 

44.  Settlement  of,  section  236,  iik  to 92  86 

46.  Stated  by  First  Auditor  are  examined  by  First  Comptroller 484  487 

46.  To  be  rendered  by  disburHing  officers  to  Treasury  Department 

monthly ; 405  408 

47.  With  financial  clerk  of  Senate,  as  to 402  405 

AeknowledgvieniB — 

1.  As  to  mode  of  taking 153  153 

Act- 

1.  As  to  section  of,  which  has  neither  boen  repeale<l,  superseded, 

nor  incorporated  into  the  Revised  Statutes ^. . .  S'^l  .'i84 

2.  Graduation,  entry  made  under,  as  to  public  lands 341  344 

3.  Of  Kansas  legislatnre,  Jnne  4.  1861,  as  to  school-fund 319  321 

4.  Of  relief,  requirements  of,  Clift's  case 191  192 

5.  Relief,  as  to  Cliffs  case 193  194 

6.  Relief,  of  MarchJ,  1881,  asto 194  194 

7.  January  22,  1818,  as  to  compensation 4<»7  410 

8.  January  12,  1825,  as  to  erroneous  sale  of  public  lands 268  269 

9.  January  29,    1861,  fifth    clause,  section  3,   for   admission  of 

Kansas 5-1  584 

10.  January  29,  1861,  provisions  in,  as  to  admitting  Kansas  into 

the  Union 302  304 

11.  January  29,  1861,  quoted  from  as  to  admission  of  Kansas 319  321 

12.  January  20,  1874,  as  to  Commutation 71  65 

13.  January  27,  1H79,  appropriations,  as  to  artificial  limbs 388  392 

14.  January  13,  1880,  appropriation,  as  to  artificial  limbs 386  392 

15.  February  23,  1815,  as  to  disbursing  officers 401  404 

16.  February  23, 1815,  as  to  disbursing  officers  for  Senate  and  House  407  410 

17.  February  26,  1863,  as  to  claims 177  178 

18.  February  10,  1854,  as  to  disbursing  officers 401  404 

19.  February  10,  1854,  making  disbursing  officers  for  compensation 

of  Senators,  &c 407  410 

20.  February  28,  1859,  amending  act  of  January  12,  1825 269 

21.  February  18,  1861,  as  to  consolidated  land  offices 420  424 

22.  February  12,  1868,  quoted  regarding  commutation 71  65 

23.  February  21,  1871,  as  to  witnesses,  and  fees  of 4Sl  484 

24.  February  18.  1875,  amending  section  846,  Revised  Statutes,  as 

to  expenses  in  executing  the  law 295  297 

25.  February  19, 1875,  as  to  rate  of  compensation  of  bank  examiners.  271  .  272 

26.  February  22,  1875,  as  to  constructive  mileage 284  286 

27.  February  22,  1875,  as  to  modification  of  section  829,  regarding 

compensation  for  service  of  process 2S7  289 

28.  February  22,  1875,  as  to  order  of  court  regarding  fees  or  costs.. ,  271  273 

29.  February  22,  1875,  considered \  2if7  289 

30.  February  22, 1875,  designed  to  prohibit  constructive  mileage. ..  287  289 

31.  February  22,  1875,  quoted  as  to  bill  of  costs 295  297 

32.  February  16,  1877,  as  to  price  for  composition  in  Government 

Printing  Office ,  506  509 

33.  Febmary  16^  1877,  as  to  proviso  in,  regarding  compensation  of  i 

compositors  in  Government  Printing  Office 507  510 

34.  February  27, 1877,  revoking  act  of  April  19, 1871,  as  to  pensions  146  147 

35.  Febmary  26,  1881,  appropriation,  as  to  artificial  limbs i  388  392 

36.  March  10,  1796,  as  to  compensation 407  410 

37.  March3,  1797,  as  to  suits i  457  460 

38.  March  3,  1809,  as  to  decisions  of  Comptroller 554  557 

39.  March  19,  1816,  as  to  compensation 407  410 
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-      40.  March  3,  1817,  as  to  recovery  of  (lubtH  due  Untied  States 457  460 

41.  March  3,  1845,  as  to  lettiug  of  contracts  for  carrying  mails 446  449 

42.  March  3,  1849,  creating  omce  of  Uoiumissiouer  of  Castotus 457  A&i 

43.  March  '3,  1849,  re-euacted  in  section  3017,  HHvised  Statutes 342  345 

44.  March  3,  18i>5,  as  to  public  lands '  :i41  344 

45.  March  3,  1H55,  as  to  refun<l  of  purcliase-mouey |  2&'i  2G9 

46.  March  3,  1855,  authorizing  refund  not  renealeil ,  342  345 

47.  March  3,  1855,  authorizing  8eci*etary  of  the  Interior  ais  to  refuud 

excess  purchase-money i  :il2  345 

48.  March  3, 1863,  as  to  registered  bonds 232  233 

49.  March  3, 1863,  as  to  removal  of  criminal  prosecutions '  250  25ii 

50.  March  3, 1863,  incorporating  8t.  Ann's  Infant  Asylum 123  121 

61.  March  3y  1865,  as  to  refunding 498  501 

62.  March  2, 1867,  as  to  perjury 442  444 

53.  March  3, 1868,  of  Kansas  legislature,  as  to  invcHtiueut  of  scho<d 

funds 319  3-il 

54.  March  30, 1868,  as  to  control  over  accounts 49U  493 

55.  March  3, 1871,  as  to  claims  against  the  United  States >  168  168 

56.  March  3, 1873, as  to  classification  of  items  in ..  1 1.  :{96  400 

67.  March  3,  1873,  as  to  lands  owned  by  United  States  under  direct- 
tax  act  .'>27  530 

58.  March  3,  1875,  as  to  allowances  for  disbursements 3o2  355 . 

59.  March  3,  1875,  as  to  oonstructiou  of  movable  dam 'SX7  339 

60.  March  3,  1075,  as  to  disposition  of  tinal  judgment :iOG  311 

61.  March  3,  1875,  as  to  public  surveys 237  i^H 

62.  March  3,  1875,  as  to  set-oli'  in  Kansas  case 314  316 

63.  March  3,  1875,  construed 300  302 

64.  March  3,  1875,  legal  proceedings  under 300  302 

65.  March  3,  1875,  provisions  of,  quoted  in  Elgee's  case 461  4G1 

66.  March  3,  1875,  quoted 306  311 

67.  March  3,  1875,  regulating  ri^ht  of  set-off 456  459 

68.  March  23, 1876,  as  to  duty  of  Surgeon-Generul  in  provis<i 3^2  3^ 

69.  March  3,  1877,  appointing  entomologists 528  531 

70.  March  3,  1877,  as  to  artificial  limbs 388  391 

71.  March  3,  1877,  as  to  commissioners  for  Hot  Springs  reservation.  5:12  535 

72.  March  3,  1877,  as  to  losses  sustained  by  Ona^^c  Indians 244  245 

73.  March  3,  1877,  clause  of,  quoted  as  to  appointment  of  eutomol- 

ogisU 529  532 

74.  March  3,  1877,  quoted 244  245 

75.  March  1,  1879,  amending  section  3426,  Revised  Statutes 348  351 

76.  March  1,  1879,  amending  section  3426,  Revised  Statutes,  qnot«d  ' 

from 491  494 

77.  March  1,  1879,  as  to  cigar-stamps,  quoted 350  353 

78.  March  1,  1879,  as  to  exception  to  general  liability  of  sureties. ..  335  337 

79.  March  1,  1879,  as  to  limitation  of  time  for  preseiiting  claim  for  ■ 

refund  for  stamps  or  taxes 487  490 

80.  March  1,  1879,  as  to  scale  of  compensation  to  collectors  of  in- 

ternal revenue   556  559 

81.  March  1,  1879,  construction  of 205  206 

82.  March  1,  1879,  does  not  anthorize  additional  compensation  to 

deputy  collectors 210  209 

83.  March  1,  1879,  legislative  construction  of  section  3426,  Revised 

Statutes 495  A9S 

84.  March  1,  1879,  quoted  as  to  compensation  for  services 206  207 

85.  March  1, 1879,  quoted  from  as  to  salaries  and  office  exitensca 

of  collectors 557  560 

86.  March  3,  1879,  appropriation  for  artificial  limbs 388  392 

87.  March  3,  1879,  as  to  classification  of  items  in 397  400 

88.  March  3,  1879,  as  to  duties  of  postmaster 52  51 

89.  March  3,  1879,  as  to  intention 398  401 

90.  March3,  1879,  as  to  postmasters 44  << 
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91.  March  3,  1879,  as  to  public  8urvey« 

92.  March  3,  1879,  a«  to  right  of  surety  to  salary 

93.  March  3,  1879,  as  to  St.  Ann's  Infant  Asylum 

94.  March  2,  1881,  appropriates  |.1,5U0  for  relief  of  Di  Cesnola 

95.  March  3,  1881,  ani^nrfed  the  act  of  June  4,  I88l» 

96.  March  3,  18^1,  appropriation  for  artificial  limhs 

97.  March  3,  1881,  appropriation  for  incidental  expenses  of  land 

offices 

98.  March  3,  1881,  as  to  appropriations 

99.  March  3,  1881,  as  to  appropriations  for  artificial  limbs 

100.  March  3,  1881,  as  to  appropriations  for  claims 

101.  March  3,  1881,  as  to  appropriation  for  engraving  and  printing.. 
.    102.  March  3,  1881,  as  to  appropriations  for  Government  Printing 

Office .' 

103.  March  3,  I'-Hl,  as  to  a])]>ropriation  for  Kansas 

104.  March  3,  1881,  as  to  appro))riutions  for  surveying  public  lands, 
quoted '. 

March  3,  1881,  as  to  bonds  of  the  District  of  Columbia,  con- 
strued   

March  3,  1881,  as  to  duties  of  sinking-fund  commissioner 

March  3,  1H81,  as  to  expenses  of  International  Sanitary  Com- 
mission   

March  3,  1881,  as  to  extra  pay  of  Senate  clerks 

March  3,  1881,  as  to  inspecting  surveys  of  i>ublic  lands 

March  3,  1881,  as  to  police-station  bouses 

March  3,  1881,  as  to  relief  of  steamers  Champion,  Nos.  1  and  2.. 

112.  March  3,  1H81,  as  to  skilled  laboi- 

113.  March  3,  1881,  construed 

March  3,  1881,  copy  of  section  2,  deficiency. appropriations 

March  3,  1881,  ("  deficiency,")  as  to  amount  appropriated 

March  3,  18<*^1,  for  relief  of  jiersons  impressed  in  United  States 

naval  service,  quoted 

March  3,  1881,  quoted  as  to  extra  compensation  of  Senate  clerks. 

118.  March  3,  1881,  quoted  as  to  sate  of  lots 

119.  March  3,  1881,  supplemental  to  act  of  June  15,  1880 

120.  April  20,  1870,  case  of  Trist  vs.  ChiW,  cited 

121.  April  22,  1870,  as  to  interest  on  judgment  against  District  of 

Columbia  

122.  April  19,  1871,  as  to  dnplicftte  for  lost  checks  in  payment  of 

pensions 

123.  April  7,  1880,  as  to  discretionary  powers  of  Postmaster-Gen- 

eral   

124.  April  7,  1880,  as  to  expediting  service 

125.  April  7,  1880,  section  2,  as  to  deficiency  in  appropriations 

126.  May  13,  1862,  as  to  time  of  filing  claims  for  war  expenses 

127.  Mav  11,  1866,  as  to  criminal  prosecutions 

128.  May  9, 1872,  as  to  Indian  lands 

129.  May  9,  1872,  not  repealed  by  the  revision 

May  17,  1878,  as  to  subletting  or  transfer  of  mail  contracts 

May  18,  1880,  construction  of,  aided  by  reference  to  rules  of 

Senate  and  House ! 

May  28, 1880,  for  disposal  of  Osage  lands 

133.  May  28,  1880,  in  aid  of  sundry  prior  acts  as  to  sale  of  Indian 

lands 

134.  May  28,  1880,  section  5,  quoted 

135.  June  7,  1862,  as  to  direct  tax 

136.  June  30,  1864,  as  to  internal  taxes 

137.  June  .30,  1864,  as  to  perj ury 

138.  June  30,  1864,  quoted  as  to  stamps 

139.  June  30,  1864,  section  42,  perjury  made  a  crime  in 
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14U.  Juue  3U,  lbG-1,  sc'ctiuu  44,  quuteili  a«  to  autliuiity  of  Comiuih- 

Hiouer  of  Iut«rual  Revenue 49^  501 

141.  June  27,  lb66,  authorizing  revision  of  Btatntes ,  'MX  345 

142.  Juue  23,  1870,  autliorizing  accounting otlicers  to  allow  creditn..,'  550  553 

143.  June  8,  1672,  as  to  ditliculties  pi*eHenti'd  by  adjudicated  cases 331  333 

144.  June  8,  1872,  mischief  to  l>c  reniedie<l  under 333  :«5 

145.  June  8,  1872,  not  repealed  by  the  revision I  520  528 

146.  June  20,  1874,  as  to  additional  compensation 19  19 

147.  J  une  20,  1874,  as  to  ailditional  salary 17  17 

148.  June  20,  1874,  as  to  balances 489  492 

149.  June  20,  1874,  as  to  holding  two  otlices ' 528  031 

150.  June  20.  1874,  as  to  permanent  specitic  appropriations 244  245 

151.  June  20,  1874,  construed J  ^^^  ,^^ 

152.  Juue  20,  1874,  section  5,  as  to  disposition  of  unexpended  bal- 

ances of  appropriations 588  591 

153.  June  22,  1874,  as  to  disbursements 351  354 

154.  J  une  22,  1874,  as  to  renting  buildings  for  Government  use 134  133 

155.  June  22, 1874,  as  to  renting  buildings  for  use  of  Post-Office  De- 

partment   135    

156.  June  22,  1874,  as  to  rent  of  buildings  for  use  of  Government  in  , 

Washington,  D.  C 135  134 

157.  June  22,  1874,  enacting  revised  statutes 343  346 

158.  June  12,  1874,  section2:J,  quoted 354  357 

159.  June  23,  1874,  as  to  appropriations 123  121 

160.  June  23,  1874,  as  to  Indian  lauds 367  ,      370 

161.  June  23,  1874,  us  to  public  survey 237  '      238 

162.  June  23,  1874,  as  to  redemption  of  lauds  sold  for  direct  tax 528  531 

163.  June  11,  1878,  cited , 14  14 

164.  June  14,  1878,  appropriations,  as  to  artificial  limbs 388  392 

165.  Juue  14,  1878,  as  to  claims 373  376 

166.  June  14,  1878,  as  to  duty  of  accounting  officers 489  492 

167.  June  14,  1878,  as  to  reporting  claims  to  Congress 94  '        ^ 

168.  June  14,  1878,  as  to  reporting  claims  to  Congress ;   Dunnegan's 

case 113  107 

169.  June  14,  1878,  as  to  sale  of  coal  and  wood  to  private  citizens  of 

the  District  of  Columbia 128  136 

170.  June  14,  1878,  fourth  section,  as  to  duty  of  accounting  officers..  589  598 

171.  June  14,  1878,  opinion  of  Assistant  Secretary  French  as  to 392  395 

172.  June  19,  1878,  as  to  limit  on  allowance  of  compensation  of 

gangers 572  575 

173.  June  19,  1878,  quoted  as  to  salaries  of  officers  in  New  Mexico.. '  374  377 

174.  June  19,  1878,  section  3,  quoted  as  to  repeal  of  other  acts  incon- 

sistent therewith 375  378 

175.  June  20,  1878,  appropriations  for  artificial  limbs 388  392 

176.  June  20,  1878,  clause  of,  quoted  as  to  work  of  entomological 

commission 529  532 

177.  June  9,  1879,  as  a  legislative  construction  of  act  of  March  3, 

1877 533  536 

178.  June  9,  1879,  quoted  from  as  to  salaries 532  535 

179.  June  21,  1879,  as  to  renting  bnildings  for  Government  use i  134  133 

180.  June  21,  1879,  as  to  salary  of  governor  of  New  Mexico 374  378 

181.  June  21,  1879,  authorizes  Secretary  of  Interior  to  rent  bnildings  , 

for  Census  Office ^ 135     .   133 

182.  June:W,  1879,  as  to  salaries 373  376 

183.  June  4,  1880,  as  to  fees  of  referees 12  12 

184.  June  4,  1880,  cited ,  13  13 

la^.  June  14,  1880,  as  to  St.  Mary's  Falls  Canal 34  35 

186.  June  15,  1880,  as  to  decorating  public  buildings 74  69 

167.  June  15,  1880,  as  to  payment  of  per  diem  to  Senate  clerks 64  78 

188.  June  15,  1880,  as  to  pay  of  Senate  clerks i  72  67 
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189.  June  15,  1860,  as  to  salary  of  governor  of  New  Mexico 374  !  378 

190.  Jane  15,  1860,  makes  uo  api>ropriation  fur  special  or  called  I 

session 74  i  68 

191.  June  15,  1880,  supplemented  by  act  of  March  3,  1881 84  ,  79 

192.  June  16,  1880,  appropriation  for  artificial  limbs ^  388  392 

193.  June  16,  1880,  as  to  expenses  of  the  Geological  Survey 135  134 

194.  June   16,  1880,  as  to  interest  on  claims  against  District  of 

Columbia 238  239 

195.  June  16,  1880,  as  to  prices  paid  for  land 258  260 

196.  June  16,  1880,  as  to  public  lands |  !j^  ^ 

197.  June  16,  1880,  as  to  relinquishment  of  claims  to  lands 281  i  283 

198.  June  16,  1880,  as  to  renting  buildings  for  Government  use 134  ,  133 

199.  June  16,  1880,  as  to  rights  of  assignees  of  claims  against  Dis- 

trict of  Columbia 239  I  241 

200.  June  16,  1880,  as  to  swamp  lands 138  136 

201.  June  16,  1880,  an  to  transfer  of  judgment 238  239 

202.  June  16,  1880,  construed 259  I  260 

203.  June  16,  1880,  construction  of,  as  to  public  lands 261  |  262 

204.  June  16,  1880,  operates  as  a  rule  of  descent  and  transfer  of  i 

property 264  !  266 

205.  June  16,  1880,  quoted 13  13 

206.  June  16,  1880,  quoteil  as  to  claims    against   the  District  of 

Columbia 24U  '  241 

207.  June  30,  1880,  as  to  examination  of  surveys 2:J7  238 

208.  June  30,  1880,  as  to  salaries 373  I  376 

209.  June  30,  1881,  as  to  salaries '  373  376 

210.  July9,  1846,  as  to  claims i  177  I  178 

211.  July  27,  1861,  indemnifying  States  for  war  expenses 305  I  307 

212.  July  27,  1861,  requires  settlement  of  claims  of  States 314  I  316 

213.  July  1, 1862,  to  provide  internal  revenne 493  I  496 

214.  July  11,  1862,  authority  of  Secretary  of  Treasury  as  to  engrav-  , 

ingand  printing 567  '  570 

215.  July  14,  1862,  as  to  intention '  398  401 

216.  July26,  1866,  as  to  grant  to  State  of  Kansas 259  t  261 

217.  July  28,  1866,  as  to  amount  of  compensation  of  Senator,  Rep- 

resentative, and  Delegate ' 403  406 

218.  July  20,  1868,  as  to  Indian  lands *  367  370 

219.  July  12,  1870,  as  to  compensation  of  clerks  in  land  offices 422  425 

220.  July  15,  1870,  as  to  Indian  lands 367  370 

221.  July  12,  1876,  as  to  postmasters 43  43 

222.  July  12,  1876,  as  to  use  of  "star'Mn 446  449 

223.  August  8.  1846,  as  to  witnesses 4Hl  4H4 

224.  August  31,  1852,  as  to  payment  of  cost  and  expenses  of  trial  of 

soldiers 252  I  253 

225.  August  31,  1852,  section  11  i-estored  by  Congress 345  |  348 

226.  August  4,  1854,  as  to  public  lands J  3^  ,  ^ 

227.  August  4,  18.'>4,  reducing  prices  of  public  lands  by  graduation..  342  345 

228.  August  16,  1856,  as  to  jurisdiction  over  soldiers 251  '  252 

229.  August  5,  1861,  as  to  direct  tax  of  Georgia 309  '  310 

230.  August  5,  1861,  as  to  direct  tax  of  twenty  million  dollars 303  305 

231.  August  5,  1861,  as  to  withholding  money  due  States 299  301 

232.  August  5,  1861,  quoted  from  in  Kansas  case 315  317 

233.  August  5,  1861,  section  53,  ad  to  releases 311  313 

234.  August  5,  1861,  section  53,  as  to  set-off 300  302 

■     235.  August  5,  1876,  as  to  power  of  Secretary  over  number  of  clerks 

employed • '  8 

236.  August  14,  1876,  as  to  extension  of  period  for  redemption  of 

lands  sold  for  direct  tax 528  531 
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237.  Aagust  15,  1876,   abolishing  office  of  assistant  treasurer  at  i 

Charleston '  355  '  358 

238.  August  15,  1876,  as  to  compensation  of  gangers ..,  572  575 

239.  August  15,  1876,  as  to  gaugers «  570  573 

240.  August  7, 1882,  as  to  appropriation  for  artificial  limbs ,  400  i  403 

241.  September  22,  1789,  as  to  disbursing  officer  for  Senate  or  Hoiu»e.  407  '  410 

242.  September  28,  1»^0,  as  to  moneys  received  for  sale  of  subsist-  i 

ence,  military  stores,  supplies,  &.c ;  420  424 

243.  September  28,  ia')0,  re-enacted  in  section  3617,  Revise<l  >tatutes.  342  |  345 

244.  September  30,  1850,  as  to  compensation 407  410 

245.  September  30,  1>^0,  as  to  salary  of  officer  holding  two  offices. ..  528  ,  531 

246.  September  30,  1850,  proviso  in,  quoted  as  to  salary  for  two  ! 

offices 530  I      533 

247.  December  24,  1872,  as  to  assessments i    500        503 

Acting  Commissioner  of  Internal  Btrtnue —  i 

1.  Approval  by,  of  fee-bill  for  gauging -572  575 

Acting  Secretary —  I  i 

1.  Letter  of,  in  Elgee's  case 457  460 

Action —  ,  J 

1.  Guardian  may  bring  an,  in  his  own  name 225  226 

2.  If  record  of,  is  silent,  notice  will  not  be  presumetl 93  j  87 

3.  Jolut,  as  to  attorneys  of  record , '. .  1 i     103  '  97 

4.  Right  of,  for  allowance  for  cigar-stamps  is  in  actual  uiaker .    'MS  351 

5.  Right  of,  for  breach  of  covenant .• 266  267 

6.  Valid,  of  oue  Department  binding  on  the  othei-.s  .'. 109 

Actual  Maker— (See  Afaker.) 

Adams f  George  if..  Clerk  S.  B, — 

1.  Asks  information  on  question  of  commutation 70  ,       64 

Additional  Allowance— {i^ee  Allowanoe;  Compensation;  Pay.) 
Act9— 

1.  And  joint  resolutions  as  to  National  Board  of  Health .')35  |      538 

2.  Appropriation,  resolution  of  Congress  affecting t      84  78 

3.  Authorized,  of  agents,  Government  only  bound  by 117  |      115 

4.  June   11,    1878,   and  June  16,    1880,  as  to  payment  of  claim.s 

against  the  District  of  Columbia i  239  240 

5.  June  12,  1858,  and  March  3,  1869,  as  to  public  buildings 355  ,  358 

6.  Of  Congress,  as  to  Indian  lauds  in  Kansas 579  |  582 

7.  Of  1849,  1850,  and  1855,  compared  as  to  refunding-  purchase-  ' 

money i    342  |      345 

8.  Particular  provision  of,  not  to  be  construed  as  general  legisla-  ' 

tion 135  I      133 

9.  The  several,  as  to  rent  of  buildings  should  be  construed  as  a  | 

part  of  one  law '     136        134 

10.  Usual  form  of  appropriation '    375  |      379 

11.  Which  are  not  general  or  permanent,  asto ,    580  .     583 

Additional  GompenHation—(Soe  Compensation;  Allowance;  Pay,)  ' 

Additional  Pa^— (See  Compensation.) 

Additional  Ser rices — (See  Services. ) 

1.  Adce,  Alvey^  A.,  State  Department,  as  to  absences  of  foreign  | 

ministers •      til  ^ 

Adjudication— 

1.  Of  First  Comptroller,  May  29,  1868 '    311        313 

Ai^udicatioHS — 

1.  Of  executive  officers  regarding  Kansas  claim,  grounds  for |    320  ;      322 

Adjustment —  ' 

1.  Of  accounts,  as  to 401        404 

2.  Of  accounts  of  marshals 269       27P 

Administration —  j 

1.  As  to  the  effects  of  an  estate   220        ^^^ 

Administrator —  i 

1.  Rights  of,  as  to  refund  of  purcluise-money  of  land 1    262        264 
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Jdmtfi{»lrator9— (See  Executors;  Guardians;  TrusUea,) 

1.  Or  executors  of  deceased  tmstees^  rights  and  daties  of 

Jdmisfion — 

1.  Of  Kansas,  as  to  certain  percentages  allowed  in  act  of 

Advattce — 

1.  Of  money,  as  to  expediency  of 

2.  To  Lientenant-Colonel  Smith  cannot  be  made,  as  to  disbnrrte- 

ments  for  artificial  limbs 

Adratices — 

1.  As  to  classes  of  

2.  As  to,  to  receiver,  of  sarplns  fees 

3.  Cannot  render  irrevocable  the  power  to  receive  a  draft 

4.  Directed  to  the  Treasurer  for  payment  of  compeuRation  of  Sena-  | 

tors,  &c 

5.  May  be  made  to  marshal  for  fees  and  costs  as  witness 

6.  On  security  afforded  by  the  custody  of  a  draft  deemed  to  be  i 

against  public  policy ' 

Adrertinng — 

1.  As  to  further  allowances  to  collectors  for  

Affidavit — (See  Complaint;  Deposition.) 

1.  As  to  copy  or 

2.  As  to  filing  and  preserving 

3.  Of  E.  A.  iSmith,  as  to  extra  cigar-stamps 

AgtMcy — 

1.  As  to  law  of 

Agent— 

1.  Authority  of,  to  receive  payment  for  draft 

2.  Difference  between  a  public,  and  a  general  private 

3.  Disbursing,  collector  of  customs  to  act  as 

4.  Disbursing,  is  required  to  render  an  account  of  his  disburne- 

ments 

5.  Disbnrsing,  liability  of 

6.  Disbursing,  of  St.  Ann's  Infant  Asylum,  as  to  bond  of 

7.  Disbursing,  required  to  give  bonds 

8.  Obtained  draft  in  favor  of  Di  Cesnola,  and  refuses  to  deliver  it. 

9.  Of  the  President,  fon»ign  minister  as  . .  1 

10.  Of  United  Staten,  Sister  Elizabeth  as 

11.  Performing  services  before  Congress  or  the  Departments,  juris- 

diction of  courts  over *. 

12.  Sent  to  investigate  the  affairs  of  First  National  Bank  of  New 

Orleans 

13.  Special  disbursing,  and  superintendent  of  work 

14.  Special,  extract  from  report  of,  in  Martin's  case 

15.  Special  letter  of  Attorney-General  as  to  appointment  of 

16.  Special,  status  of 

17.  United  States  as  such,  in  selling;  certain  Indian  lands  in  Kansas. 
Agents — 

1.  As  to  authority  of  Head  of  Department  to  appoint  under  ap- 

propriation acts 

2.  Claim,  regulations  governinj;  allowance  of  fees  to 

3.  Confidential,  appointment  of,  by  surveyors-general 

4.  Contidential,  paid  for  service,  not  for  time  employed 

5.  Government  only  bound  by  the  authorized  acts  oif  its . . . .' 

6.  Rights  of  attorneys  and  claim 

7.  Special,  appointment  of 

8.  "Special,  local  and  route,  as  to  salary 

9.  Special,  should  be  made  in  writing 

Agreement — 

1.  As  to,  between  Public  Printer  and  employes 

2.  As  to,  under  which  employ^  in  Government  Printing  Office 

rendered  service  .  .\ > 
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Agreements — (See  AssifftwienU ;  Tranefers ;  Lietis) 154  154 

1.  AstoWal 167  m 

Agricultural  CoTleye  i!>crip — (See  Scrip,) 
Alaska — 

1.  Seal-lisheries,  a.s  to  appropriation  for  ageuta  at 397  400 

Alexander y  A.  J, —  • 

1.  Party  in  Executor-Survivorship  case 231  232 

Alexander ^  Robert  L,  C  Atcheison — 

1.  Party  in  Trusted-Survivorship  case 231  23*2 

Allen's  Case 214  215 

Allen,  John  J, — 

1.  Party  in  Allen^s  case  214  215 

Allen  vs.  Blunt — 

1.  As  to  authority  of  public  officer 25  25 

Allman,  George — 

1.  Appeal  of,  under  section  270,  Revised  Statutes 445  I  448 

AllmaUj  George — 

1.  Party  in  Star-Route  case  - 444  i  447 

Allotment — 

1.  As  to,  of  lauds  to  Indians  in  Kansas 582  I  585 

Allowance — (See  Hes  Adjudicata,)  i 

1.  A  claim  for  reimbursement 2ti0  2ti2 

2.  Additional,  as  to,  after  service 558  ■  561 

3.  Additional,  authority  of  Secretary  to  make 205  2U6 

4.  Additional  or  extra— (See  Compensation.) 

5.  Additional,  section  1765,  Revised  Statutes,  prohibiting 205  206 

6.  As  to  compensation  for  public  service 572  575 

7.  As  to  compensation  of  inspector  of  surveys 233  i  235 

8.  As  to  illegal  creditor 444  447 

9.  As  to,  of  claims '  172  172 

10.  As  to,  of  extra  compensation 208  207 

11.  By  Commissioner  of  Internal  Revenue,  force  of,  when  founded 

on  mistake Ill  104 

12.  Claim  for,  on  ci;;ar-8tamps,  not  assignable 340  34tf 

13.  Effect  of,  of  claim,  after  warrant  has  been  issued 177  17d 

14.  For  a  claim  for  refund,  as  to :M5  34i? 

3^  3S^ 

16.  For  artificial  limbs  not  assignable 380  3tS3 

17.  For  artificial  limbs  not  subject  to  any  legal  or  equitable  process.  380  383 

18.  For  artificial  limb  not  subject  to  attachment,  levy,  or  seizure. .  3e0  383 

19.  For  excess  of  stamps  on  prize-packages  of  cigars,  as  to 340  349 

20.  For  oftice-reut  for  land  offices  414  417 

21.  For  revenue  stamps  unnecessarily  used 346  349 

22.  For  salary,  as  to  scale  of  compensation 557  560 

2.'$.  For  stamps  in  favor  of  actual  maker  of  cigars :M8  351 

24.  Made  by  his  predecessor  cannot  be  rev^^  by  the  Comptroller 

of  the  Currency 134  132 

25.  No,  cau  be  made  in  favor  of  Beir  or  Smith,  in  Leggett's  case 351  ^ 

26.  Of  claim  for  damages  on  contract  sounding  in  tort U^ 

27.  Of  claims  as  to  revising  and  reversing 129  127 

28.  Of  costs  an  to  jurisdiction  of  courts  regarding 109 

29.  Of  percentages  to  several  States,  as  to  public  lands .^84  687 

30.  Of  Secretary  after  services  performed  is  an  implied  contract . . .  208  207 

31.  Or  compensation,  as  to  pay  for  services 532  535 

32.  Special  scale  of  compensation  under  207  211 

33.  To  Mr.  Huidekoper  rejecte<l 362  3^ 

Allowances — 

1.  As  to,  for  deputy  collectors 561  564 

2.  As  to,  in  settlement  in  accounts 84  79 

3.  As  »o,  made  by  Commissioner  of  Internal  Revenue ,  556  559 

4.  By  Treasury  Department  to  deputy  collectors,  copy  of '  206  |  210 

6.  Effect  of  retroactive ;  558  66» 
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Salject. 


I  »» 


^1 


Allowances  ^Coutinned, 

6.  Extra  for  expedited  services 

7.  Retroactive  as  to,  for  expenses 

Allspach'a  Case 

2.  AUspach,  Nathan,  party  in  Allspach's  case 

Amarine,  Hutsell — 

1.  Party  in  Reward  case 

Ambassador — (See  Minister,) 
Amendjnent — 

1.  As  to,  of  regulations  concerning  gangers 

Amount — 

1.  Dae  Kansas  for  percentage  of  proceeds  of  sale  of  pnblic  lands, 

as  to 

2.  Due  Kansas  from  United  States 

3.  Found  due  from  Martin 

4.  Needed  for  artificial  limbs,  included  in  estimates  of  Secretary  of 

War 

5.  Needed  for  artificial  limbs,  omitted  from  estimates  of  Secretary 

of  the  Interior 

6.  Of  balances  due  claimants  to  be  reported  to  Congress  for  ap- 

propriation   

7.  Of  pension  due  cannot  be  disturbed 

8.  Payable  to  a  deputy  marshal  limited  by  statute 

9.  To  be  reimbursed  to  be  ascertained  from  accounts  for  sale  of 

Indian  lands •. 

10.  Recovered  by  suit,  as  to  interest  on 

Analytical  Statements — 

1.  And  receipts  required  from  Secretary  of  Senate  and  Clerk  of 

House 

Annual  Appropriations — (See  Appropriations.) 

1.  On  incidental  expenses  of  district  land  offices  the  only  source 

for  payment  of  clerks  in 

Annual  Report — 

1 .  Of  Secretary  of  the  Treasury  quoted  from,  as  to  extra  allowances . 
Apparatus — 

1.  As  to  artificial  limbs 

Appeal — 

1.  As  to  right  of,  from  settlement  by  Sixth  Auditor 

2.  By  sureties  on  second  bond  of  postmaster,  as  to 

3.  In  Star-Route  case  dismissed 

4.  Of  sureties  in  Martin's  case 

5.  Time  for,  as  to  judgment  in  Court  of  Claims 

6.  To  First  Comptroller  from  Sixth  Auditor  must  be  made  within 

twelve  months  from  such  settlement 

7.  To  First  Comptroller  not  affected  by  request  for  suit 

Appellate  Court — (See  Court.) 

Appointment — 

1.  Approved  bond  is  evidence  of 

2.  A  regulation  may  sometimes  be 

3.  Of  clerks,  how  authorized 

4.  Of  foreign  ministers 

5.  Of  officer  by  Heads  of  two  Departments 

6.  Of  special  agents 

7.  Person  holding  two  clerkships  generally  entitled  to  the  salary 

of  both  offices 

8.  Power  of,  as  to  survivorship 

Appointments  — 

1.  As  to,  of  Commissioners  of  District  of  Columbia 

2.  No  particular  form  required 

3;  Of  special  agents  should  be  made  in  writing 

H.  Ex.  Doc.  219 40 
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626  First  Comptroller's  Office^  Treasury  Department 


Subject. 


Appropriation —  < 

1.  Act  of  March  3,  1881,  as  to  interest  of  claims  against  the  Dis-  ' 

trict  of  Columbia I  242  .  243 

2.  Amount  of,  for  per  diem  of  Senate  clerks |      72  66 

3.  Amounts  due  claimants  to  be  reported  to  Congress  for i  589  >  692 

4.  Annual,  extends  only  for  one  year '  244  |  245 

5.  Annual,  illustration  of  use  of I  246  i  247 

6.  Applicability  of,  in  reference  to  fees  of  referees I      12  ,  13 

7.  Applicability  of,  to  payment  of  judgment )      94  i  88 

8.  Applicability  to  subsequent  laws I      15  |  15 

9.  As  affected  by  resolution  of  Congress 84  ,  78 

10.  As  to,  by  Sixth  Auditor  of  payment  to  credit  of  postmaster 1  329  |  331 

11.  As  to  employment  uuder j  566  |  569 

12.  As  to,  of  five  per  centum  of  net  proceeds  of  sale  of  public  lands 


20 


iuKansas.: 580  |     583 

13.  As  to  provision  in,  affecting  subsequent  appropriations 380  i     384 

14.  As  to  special,  to  an  officer 359 

15.  Authority  of  a  Head  of  Department  under,  to  appoint  ^ents...  20 

16.  Being  exhausted,  no  authority  to  continue  certain  officers  in  | 

position I  378 

i7.  Character  given  to,  by  the  revision  must  prevail 526 

18.  Deficiency,  act  of  Juno  22,  1874,  as  to  Post-Office  Department  .J  i:J5 

19.  Effect  of  expression  **  in  full  compensation  "in i  373 

20.  Effect  of  supplyiug  deficiency  in,  by  disbursing  agent i  370 

21.  Extra  compensation  unless  there  is  an 210 

22.  For  artificial  limbs I  379 

23.  For  artificial  limbs  can  be  advanced  to  pension  agents 399 

24.  For  artificial  limbs,  disbursement  of '  383 

25.  For  artificial  limbs  for  18ri2,  should  be  credited  to  Pension  Office,  i  397 

26.  For  compensation  of  special  agents l  233 

27.  For  expenses  of  International  Sanitary  Commission '  536 

28.  For  incidental  expenses  of  diHtrict  land  offices,  asto .,...1  422 

29.  For  Philadelphia  mint,  proper  charges  from I  33 

30.  For  postal  deficiency '  '443 

31.  For  purpose  of  paying  for  property,  available  only  when  it  and  i 

other  money  is  sufficient  for  full  payment \  228 

32.  For  reimbursing  Osage  Indians , 244 

33.  For  renting  buildings  for  Government  use '  134 

34.  For  Saint  Mary's  Falls  Canal I  34 

35.  For  salary,  monthly  payments  of 1 . . . .' ,  401 

36.  For  settlement  of  claims  for  swamp-land  indemnity 138 

37.  fncideutal  expense,  as  to |  412 

38.  In  * *full  compensation"  for  reduced  salary 373 

39.  In  gross  for  specific  service 233 

40.  Is  valid,  though  no  estimate  was  submitted  for  it  to  Congress.. |  398 

41.  No  money  to  ue  drawn  from  Treasury  except  by 369        372 

42.  None  made  for  special  or  called  session  of  the  Senate,  in  act  of  { 

June  15,  1880 ,  74         68 

43.  Of  $8,000  for  examination  of  public  surveys,  limitations  of i  235'     236 

44.  Of  $8,000  for  examination  of  public  surveys,  purposes  of 235       236 

45.  Permanent  annual I ',  525        528 

46.  Permanent  specific,  as  to 525        528 

47.  Specific  as  to  compensation  for  services  of  agent  or  commis-  i 

sioner ' 138 

48.  Specific,  contingent  fund  may  sometimes  be  used  as '  79  '       74 

-    -       -     -  -      -       -  39         40 
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49.  Specific,  Saint  Mary's  Falls  Canal  case 

50.  The  reimbursement  proceeds  of  sale  are  not  to  be  paid  to  the 

credit  of  any  particular  appropriation 

51.  To  repay  purchasers  of  lands  sold  for  direct  taxes,  quoted 

52.  Under  the  War  Department,  as  to  artificial  limbs 

53.  Vouchers  to  be  charged  to,  proper 

54.  Without  an,  claim  cannot  be  paid : 


370  I  373 

527  I  630 

389  ,  392 

90  84 
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Satijeat. 


3  . 


Appropriaiian  Act — 

1.  As  to  classification  of  items  in 

2.  Providing  for  but  one  regular  session  of  the  Senate 

Appropriatum  Clauie — 

1.  In  the  Kansas  act  of  admission \ 

AppropritUUm  Ledgers — 

1.  As  to  changes  in 

Appropriations — 

1.  Annual,  definition  of 

2.  Application  of 

3.  As  to 

4.  As  to,  for  additional  pay 

5.  As  to,  for  incidental  expenses  of  Land  Office 

6.  As  to,  for  payment  of  claims  for  unliquidated  damages 

7.  As  to  use  of 

8.  Carried  to  surplus  fund 

9.  Character  of,  as  afieoted  by  evident  purpose 

10.  Constitutional  authority  of  Congress  to  make 

Constitutionality  of  expenditure  of,  for  decorations 

Digest  of 

Disbursements  of,  by  charitable  institutions 

For  contingent  fund,  purposes  of 

_- -  For  fixed  salaries  not  applicable  for  other  services 

16.  For  refund  of  money  where  stamps  had  been  used 

17.  For  salaries  can  only  be  applied  to  pay  salaries  prescribed  by 
law 

18.  General,  as  a£fected  by  resolution  of  the  Senate 

19.  Made  for  specific  purpose 

20.  No  contract  can  be  made  in  excess  of  appropriations 

21.  Particular  provisions  of,  as  to  time  of  running 

22.  Permanent  annual,  as  to  payment  of  judgments  from 

23.  Perinanent  specific,  available  until  otherwise  ordered  by  Con- 
Kress * 

24.  Requirements  as  to,  for  commissions 

25.  Salaries  due  officers  cannot  be  paid  if  there  be  no 
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26.  Specific,  no  part  of,  a  contingent  fund I      84 


27.  To  repay  evicted  purchasers. 

28.  Use  of,  as  affected  by  inference  or  construction 

29.  Use  of  for  convenience  and  ornament 

30.  Use  of,  Sister  Elizabeth's  case 

Appropriation  Warrant — 

1.  Full  text  of 

Approval — 

1.  Of  Commissioner  of  Internal  Revenue  not  conclusive  on  the 

First  Comptroller 

2.  Of  head  of  bureau  regarding  contingent  fund  not  conclusive . . 
Architect — 

1.  Letter  of,  as  to  holidays 

Area — 

1.  Of  Indian  reservations  in  Kansas 

Argument — 

1.  Of  Griswold  &  Thompson  in  Dnnnegan's  case 

2.  Of  Mr.  Leake  in  his  case  before  the  First  Comptroller,  quoted.. 
Army — 

1.  Duties  of  medical  purveyors  appertain  to  regular 

2.  Rules  for  government  of 

Army  Pennons — 

1.  As  to,  for  artificial  limbs 

Army  8upj>lies — 

1.  Opinion  of  Attorney-General  Stanton  as  to  contracts  for 

Arrangement — (See  Agreement.) 

1.  As  to  changing  attorney,  or  employing  other  counsel  by  claimant . 
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First  Comptroller's  Office^  Treasury  Department 


Subject. 


Arrangement — CoDtinued. 

2.  Order  of,  in  estimates  and  appropriations,  as  to 

Arrest — (See  Imprisonment;  Bail,)  j 

1.  As  to,  made  in  parsuance  of  contract  for  a  reward ' 

2.  Imprisonment  and  bail  of  offenders,  section  1014,  Revised  Stat*  i 

utes,  as  to » i 

Arrests—  ^ 

1.  Criminal,  section  1014,  Revised  Statutes,  as  to  , 

Artioles — 

1.  Fifty-eight  and  tif ty-nine,  rules  for  government  of  the  Army,  ! 

as  to  jurisdiction  over  soldier '. . .  I 

Artificial  Limb — 

1.  As  to  purchase  of  and  payment  for  an ' 

2.  Sums  appropriated  for,  part  of  pension  money  in  Treasury | 

Artifidal'IAmh  Case ] 

Assay  Commissioners— (See  Commissioners,)  ' 

Assent— (See  Consent,) 

1.  As  to,  of  party  liable  to  make  payment  under  implied  or  void  i 
contract i 

^.  Effect  of,  as  to  proper  officers  of  Department  as  to  changing 

attorney 

Assessing — (See  Taxes.) 
Assessments — 

1.  Some,  are  made  by  Commissioner  of  Internal  Revenue 

Assessor — 

1.  Office  of,  abolished  July  1,  1873 

Assets — 

1.  Of  Merchants'  National  Bank,  as  to  Hobbs's  case 

2.  Payments  of  dividends  of  insolvent  banks  from 

3.  Trust-funds  as 

Assignee — 

1.  As  to  equitable  rights  of,  to  a  claim 

As  to,  of  quartermaster's  vouchers 

Had  notice  that  assignment  was  void  in  Contract-Assignment 

case 

Of  quartermaster's  voucher  cannot  acquire  an  interest  therein. 

Rights  of,  regarding  claims  upon  United  States 

6.  The  person  who  has  purchased  is  in  law  the 

Assignees— (See  Trustees,  tfc.) 

1.  Of  claims  against  the  District  of  Columbia,  rights  of 

2.  Of  contracts  cannot  make  themselves  creditors  of  the  Govem- 
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ment . 


3.  Of  reversions,  as  to,  act  of  June  16,  1880 1 

4.  Where  one  dies,  execution  of  trust  devolves  upon  survivors ; 

Assignment — 

1.  As  to,  of  business  paper  in  bank  for  collection ' 

2.  As  to,  of  called  bond i 

3.  As  to,  of  claims  upon  the  United  States , 

4.  As  to  time  of  making  an , 

5.  Of  a  bond,  execution  of  a  separate  declaration  of  a  trust  should 

conform  to  that  of 

6.  Of  a  Government  bond  for  continuance ! 

7.  Of  an  interest  on  judgment i 

8.  Of  Beir  to  Leggett  &  Co.,  of  claim  for  allowance  for  cigar- 

stamps  , 

9.  Of  bond,  George  F.  Putnam  is  competent  to  make  a  valid 

10.  Of  called  bonds 

11.  Of  claim  against  Government  void 

12.  Of  claims  upon  United  States  prohibited  by  statute  until  after 

warrant  is  issued 

13.  Of  Government  bonds,  as  to 

14.  Of  quartermaster's  vouchers 
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Subject. 


A99ignment — ContiDued. 

15.  Title  to  judgment  does  not  pass  by 

16.  Under  power  of  attorney  made  by  £.  R.  Moodie,  text  of. 

A$signfnenl8^{See  Traiufers;  Powers  of  Attorney,) 

1.  As  to,  of  claims  upon  the  United  States 

Astignar^ 

1.  Under  Moodle's  power  entitled  to  receive  payment 

A$8ign8^ 

1.  Meaning  of,  in  the  statute 

Asaietanoe — 

1.  Marshal  has  power  to  command  necessary 

A$9i»tant  Medical  Purveyor — 

1.  No  authority  to  advance  money  from  appropriation  for  artificial 

limbs  to 

A$$istant  Po«(ma«tor— (See  Postmaater,) 
A»9iBtant  Secretary — 

1.  Approval  by,  of  fee-bill  for  gauging 

2.  French,  opinion  of,  act  of  June  14,  187d 

A»9istani  2Vea»iirer— (See  Treasurer,) 

A§9umpait — 

1.  As  to  action  of,  on  an  account  stated 

A$9umption — 

1.  Of  payment  of  liability 

Agylum — (See  Institution,) 

1.  As  to  appropriation  for  the  erection  of  a  building  for  the  Ger- 

man Orphan 

2.  Saint  Ann's  Infant,  as  to  disbursing  agent 

3.  Saint  Ann's  Infant,  Washington  City 

Atkins f  James — 

1.  Party  in  Dunnegan's  case 

Atkinson^  Charles  J, — 

1.  Party  in  Martin's  case 

Atttichment — 

1.  As  to,  in  District  of  Columbia 

2.  As  to,  of  drafts 

Attomey^iSee  Agent,  j-c) 

1.  And  client,  regulations  as  to  claims  before  Treasury 

2.  And  client,  relation  of 

3.  And  client,  rules  affecting,  in  Court  of  Claims 
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4.  And  plaintiff,  rights  of,  under  retainer 

5.  Authority  as  to  executions 

6.  Authority  to  appear  in  court 

7.  Brayles,  E.  N.,  m  Dunnegan's  case 

8.  Denial  of  right  of,  to  act  in  Department 

9.  District,  appearance  of,  in  suits -. 

10.  District,  duty  of 

11.  District,  should  have  notice ' 

12.  Draft  for  claims  will  be  paid  to  pi-oper 

13.  Duty  of,  as  to  client  cannot  be  delegated 

14.  Exclusion  of,  from  suit,  effect  of,  on  judgment 

15.  Force  of  power  of 

16.  Form  of  power  of,  to  co-partners  to  receive  draft 

17.  Form  of  power  of,  to  receive  check  or  draft 

18.  Government  not  responsible  unless  represented  by  its 

19.  Having  possession  of  Treasury  draft  has  no  lien  thereon 

20.  Having  valid  claim  for  services  can  have  no  lien  on  draft  of 

Treasury 

21.  John  A.  Wimpey,  in  Dunnegan's  case 

22.  Lien  in  favor  of,  not  recognized  by  Government 

23.  Merrick,  R.  T.,  in  Seward's  case 

24.  Modes  of  enforcement  of  lien  of 
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Subject. 


Attorney — Continued. 

25.  Nathaniel  Wilson,  in  Di  Cesnola's  case 

26.  Notice  to,  as  to  time  and  place  of  payment  by  Treasnrj. 

27.  Of  plaintiff,  payment  of  money  to 

28.  Original,  sometimes  called  an  attorney  of  record 

29.  Proper,  who  is  the,  to  receive  drafts 

30.  Power  of,  as  to  rijB^ht  to  revoke 

31.  Power  of,  authorizing  agent  to  sell  and  assign, 

32.  Power  of,  does  not  modify  duties  of  Treasurer 

33.  Powers  of,  circular  in  relation  to 

34.  Powers  of,  in  suit 

35.  Right  of  attorney  to  revoke  authority  of 

36.  Right  of,  to  vacate  judgments 

37.  Rights  of,  under  power  given  by  claimant 

38."  Shellabarger,  Samuel,  in  Sewaid's  case 

39.  United  States  draft  withheld  by 

40.  Warrant  of,  effect  of 

41.  When  draft  is  delivered  to  Treasurer 

42.  William  Penn  Clarke,  in  Di  Cesnola's  case 

Attorney  at  Law— 

1.  Isan  officer  of  court 

Attorney^  District — 

1.  Duty  of,  under  section  771,  Revised  Statutes 

Attorney-General — 

1.  As  to  payments  of  judgments  of  Court  of  Claims 

2.  Circular  of,  as  to  section  850,  Revised  Statutes 

3.  Compromise  considered  by 

4.  Instructions  of,  to  marshals,  &c 


I 


5.  Letter  from,  regarding  Kansas  claim 

6.  Opinion,  February  7,  1877,  as  to  additional  compensation 

7.  Opinion  in  Dunnegan's  case  as  to  claims  for  damages  in  tort . . . 

8.  Opinion  in  MitchelPs  case  cited  in  Evans's  case 

9.  Opinion  in  Whiting's  case 

10.  Opinion,  June  11,  1877,  as  to  two  offices 

11.  Opinion,  June  11,  1877,  in  case  of  additional  pay 

12.  Opinion  of,  as  to  accounts  and  damages  sounding  In  tort 

13.  Opinion  of,  as  to  appropriations  and  pay  of  agents  and  com- 

missioners   

14.  Opinion  of,  as  to  bar  of  claims  for  allowance  for  stamps 

15.  Opinion  of,  as  to  constructive  mileage 

16.  Opinion  of,  as  to  costs  concurred  in 

17.  Opinion  of,  as  to  costs  under  section  642,  Revised  Statutes 

18.  Opinion  of,  as  to  disbursements 

19.  Opinion  of,  as  to  forfeiture  under  bonds .* 

20.  Opinion  of,  as  to  jurisdiction  of  Auditor 

21.  Opinion  of,  as  to  jurisdiction  of  Comptrollers  and  Auditors 

22.  Opinion  of,  as  to  meaning  of  contingent  expenses 

2.3.  Opinion  of,  as  to  mileage 

24.  Opinion  of,  as  to  payment  for  additional  services 

25.  Opinion  of,  as  to  power  to  appoint  agent  or  commissioner 

26.  Opinion  of,  regarding  forfeiture  of  salary 

27.  Opinions  of,  dated  January  7,  1875,  and  January  16,  1878,  ex- 

amined   

28.  Supervisory  authority  of,  over  marshals. 


29.  Views  of,  considered  in  appendix  to  1  Lawrence,  Compt.  Dec.  < 

Atiomey-Qeneral  Cuehing — 

1.  As  to  duty  of  Auditor 

2.  Opinion  of,  as  to  duty  of  President  in  defense  of  soldiers,  quoted 

3.  Opinion  of,  regarding  claims 
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SnlijMt. 


AUomejf'Gtneral  Stanton — 

1.  Opinion  of,  as  to  contracts  for  Army  supplies 

Attome^Gmteral  Wirt— 

1.  Held  that  in  every  instance  the  Comptroller's  decision  is  final.. 

2.  Opinion  as  to  conclnsi  veness  of  actions  of  predecessors 

Attorney  of  Beoord—(See  Attorney,) 

1.  Authority  to  demand  payment  of  j  udgment 

2.  Can  there  be  an,  as  to  prosecution  of  claims  before  Treasury. . . 

3.  Certificate  of,  as  to  claims 

Attomeye— 

1.  And  claim  agents,  rights  of i 

2.  And  claimants,  circular  in  relation  to  delivery  of  drafts  to i 

3.  A.  J.  Boreman,  in  Thompson's  case 

4.  A.  J.  Falls,  in  Allen's  case 

5.  As  to  joint  authority  of,  to  collect  money 

6.  Blake  Brothers  &  Co.,  for  Moodie 

7.  Carlisle  &  McPherson,  in  Elgee's  case 

8.  Charles  and  Greorge  A.  l^ing,  in  Contract-Assignment  case 

9.  Conflicting  claims  of,  as  to  receiving  Treasury  drafts 

10.  Construction  of  Treasury  regulations  regarding  fees  of 

11.  For  Kansas,   letter  to,  from  Acting  Secretary  French,  as  to 

set-off 

12.  Geor};e  £.  Harris,  in  McAllister's  case 

13.  George  Scovillc,  in  Guiteau's  case: 

14.  I.  G.  Kimball,  in  Cliffs  case 

15.  Jeremiah  M.  Wilson,  in  Cliffs  case 

16.  J.  F.  Kinney,  in  Cliff  s  case 

17.  J.  M.  Wilson,  in^Kansas  case 

18.  Jurisdiction  of  courts  over } 

19.  Jurisdiction  of  Treasury  Department  over 

20.  Nathaniel  Wilsofa,  in  Star-Route  case 

21.  Richard  McAllister,  jr.,  in  McAllister's  case 

22.  Samuel  Shellabarger,  in  Cliffs  case 

23.  Samuel  Shellabarger,  in  Kansas  case 

24.  S.  J.  Crawford,  in  Kansas  case 

5b5.  Sullivan  &  Sullivan,  in  McAllister's  case 

26.  T.  W.  Tallniadcre,in  McAllister's  case 

Attorney  $  Fee—{iiee  Lien.) 
Attorneys  of  Record — 

1.  As  to  joint  action  of 

2.  As  to  payment  of  fees  due 

3.  Privileges  of,  Dnnnegan's  case 

4.  Qualifications  of,  Dnnnegan's  case 

Audit  Caee — 

1.  Referred  to  as  to  repeals 

AudiP— 

1.  Definition  of 

Auditor— 

1.  Action  of,  in  Evans's  case  affirmed 

2.  Acts  on  an  account,  before  Comptroller  certifies  balance 

3.  Commissioner  of  General  Land  Office  is  an 

4.  Directions  of,  for  delivery  of  drafts 

5.  Of  the  Treasury  for  the  Post-Office  Department,  authority  of. . 

6.  Opinion  of  the  Attorney-General  as  to  jurisdiction  of 

7.  Second,  referred  letter  of  Story  &  Wilson  to  Secretary  of  the 

Treasury 

AudUor  of  the  Treasury  for  the  Post-Offioe  Department— (8ee  Sixth  Auditor, ) 
Authority— 

1.  And  instructions,  difference  between 

2.  As  to  prescribing  average  compensation  to  gangers 

3.  Conferred  by  statutes,  as  to  set-off 
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Authority — Continued.  '  i 

4.  Conferred  on  Surgeon-General  by  proviso  in  act  of  March  23,  | 

1876,  asio 301  '  394 

5.  Constitutional,  of  Congress  to  make  appropriat ions •  75  ^  69 

6.  For  operating  Saint  Mary's  Falls  Canal I  37  ^  38 

7.  For  renting  buildings  for  Government  use 134  ]  133 

8.  For  the  purchase  of  lot  for  a  new  station-house,  the  Commission-  ' 

ershaveno '  340  i  343 

9.  Given  to  courts  by  consent  of  Government  officers t  117  ,  115 

10.  Joint,  as  to,  of  attorneys  to  collect  money ,  94  '  88 

11.  Of  accounting  officers  as  to  allowances  for  damages I  503  506 

12.  Of  accounting  officers  conclusive  on  the  President 69  i  63 

13.  Of  agent  to  receive  payment  for  draft 160  161 

14.  Of  assistant  postmaster ,  46  46 

15.  Of  attorney  as  to  executions 101  ,  95 

16.  Of  attorney  as  to  right  of  claimant  to  revoke 167  •  167 

17.  Of  Attorney-General  as  to  jurisdiction  of  officers i  487'  490 

18.  Of  attorney  to  appear  in  court ^ ,  101  95 

19.  Of  Commissioner  of  Internal  Revenue  as  to  gaugers i  570  573 

20.  Of  Commissioner  of  Internal  Revenue  as  to  seizure  of  distilling  : 

apparatus '  539  542 

21.  Of  Commissioner  of  Internal  Revenue  to  offer  reward ,  548  551 

22.  Of  Commissioners  of  District  of  C  olumbia  as  to  payment  for  , 

extra  services '  533  536 

23.  Of  Comptroller  of  the  Currency 129  127 

24.  Of  Comptrollers,  Auditors,  and  Commissioner  of  Customs,  as  to 

public  accounts I  554  557 

25.  Of  Congress  to  annex  conditions i  265  267 

26.  Of  Congress  as  to  taxes , 299  301 

27.  Of  co-ordinate  departments ' 109 

28.  Of  courts  as  to  payment  of  drafts  on  Treasury 143  143 

29.  Of  courts  over  cases  not  specitically  provided  for Ill'  106 

30.  Of  courts  to  go  behind  Revised  Statutes 112  107 

31.  Of  court  to  issue  subpoena  for  witnesses i  484  '  487 

32.  Of  district  court 113  111 

dUi.  Of  Executive  Department  to  appoint  agents  or  comnussioners 138 

34.  Of  executive  officers  to  examine  claim  for  damages  under  sec- 

tion 3220.  Revised  Statutes 109 

35.  Of  National  Board  of  Health 535  ,  538 

36.  Of  officers  of  District  of  Columbia |  534  537 

37.  Of  parent  or  guardian  to  indorse  for  infant 26  27 

38.  Of  Postmaster-General  to  make  regulations j  47  i  47 

39.  Of  President  as  to  accounting  officers '  69  '  63 

♦      40.  Of  President  over  foreign  ministers i  61  65 

41.  Of  public  officer '  25  » 

42.  Of  Public  Printer,  as  to i  501  504 

43.  Of  Public  Printer,  as  to  nature  and  extent  of 507  510 

44.  Of  receivers  as  t-o  excess  purchase-money i  342  345 

45.  Of  remaining  executors  as  to  bonds 217  218 

46.  Of  remaining  trustees 248  249 

47.  Of  Secretary  in  paying  claims - 133  i  131 

48.  Of  Secretary  of  the  Senate,  as  to  financial  clerk 1  411  414 

49.  Of  Secretary  of  the  Treasury  as  to  balances  certified 299  301 

50.  Of  Secretary  of  the  Treasury  to  allow  additional  compensation.  556  559 

51.  Of  Secretary  of  the  Treasury  to  make  additional  allowances.  ..|  205  206 

52.  Of  Secretary  of  War  in  reference  to  Saint  Mary's  Falls  Canal  ..37  ^ 

53.  Of  Secretary  of  War  to  appoint  agent  or  commissioner '  ^ 

54.  Of  Secretary  to  make  additional  allowances 205  206 

55.  Of  Senate  with  regard  to  disbursements I  402  .  4w 

56.  Of  State  legislative  enactments,  as  to,  over  the  General  Gov- 

ernment )  301  3W 

57.  Of  the  Board  of  Health  as  to  agents,  and  pay  thereof 536  539 
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^M^ortiy — Cout  iiiue<l« 

58.  Of  the  Sixth  Auditor 325  327 

59.  Of  the  Surgeon-General  as  to  disbursements 379  38:^ 

60.  Of  the  United  States,  as  to  Indian  lands  in  Kansas •  578  j  581 

61.  Of  the  United  States  to  make  rearulations  regarding  Indians.  \  \ 

asto 584  '  587 

62.  Remedial  in  its  nature ,  402  |  405 

63.  St-atnte,  for  receivers  to  make  refund  of  purohase-money 342  j  345 

t>4.  Supervisory,  of  Attorney-General  over  marshals ;  269  {  271 

65.  To  allow  claims  for  damages  on  contracts  sounding  in  tort I i  110 

66.  To  employ  persons  in  Government  Printing  Office,  as  to 502  505 

67.  To  indorse,  evidence  necessary  to  establish |  29  30 

68.  To  erect  public  buildings,  as  to  disbursing  agents 359  I  362 

69.  To  issue  duplicates  of  drafts 142  1  142 

70.  To  make  investigations  by 138  i  136 

71.  To  pay  salaries,  ^c.,to  Senators  and  Senate  employ^  monthly  ;  409  I  412 

72.  To  prescribe  compensation  by  fees,  as  to 570  |  573 

73.  To  prescribe  salary  or  per  diem  compensation j  570  j  573 

74.  To  purchase  sites  for  police-stations |  335  '  338 

75.  To  receive  draft  for  services j  194  I  195 

76.  To  refund  excess  purchase-money  still  in  force t  342  |  345 

77.  Under  a  power  of  attorney,  as  to t  372  j  376 

78.  Under  appropriations  for  making  investigations <  138  136 

AutharUieg—                                                                                                   ,  ' 

1.  As  to,  in  cases  decided ,  V  VII 

2.  As  to  rights  and  responsibilities  of  employer  and  employ^ !  510  ,  513 

Avnra^tiff—  ' 

1.  Fees,asto |  574  I  577 

AyeTf  PhineM —  I 

1.  Party  in  Leake's  case |  431  ,  434 

li.  .  I 

Bail—{Qee  Arre$t ;  ImpriaonmenU) 

BaUiff---  I 

1.  Trustee  or  executor  may  appoint I  221  221 

Balance — (See  Be$  Adjudicata. )  | 

1.  As  to,  accruing  against  Martin  after  January  1,  1878 '  329  i  331 

2.  As  to,  against  disbursing  officer •  550  553 

3.  As  to  certifying  a 518  I  521 

4.  Certified  by  Sixth  Auditor  not  conclusive  against  sureties ,  330  332 

5.  Comptroller  certifies,  after  Auditor  has  acted  on  the  account . . .  .373  376 

6.  Due  to  United  States,  accounts  certified  cannot  be  reopened.  299  301 

7.  Due  under  one  bond,  liquidation  of,  by  receipts  under  another. .  325  i  327 

8.  Duly  certified  in  Martin's  case i  329  331 

9.  Found  due  to  creditor  paid  by  Treasurer  of  United  States 401  404 

10.  No,  due  to  claimant  in  Seat^s  case 121  119 

Balances — 

1.  Asto 310  312 

2.  As  to,  adjusted  merely  to  make  rests i  331  333 

3.  As  to  recovery  of  unpaid |  326  328 

4.  Certified  .'against  disbursing  officer  not  subject  to  reconsidera- 

tion  ,  555  5.'>8 

5.  Certified  as  due  from  Kansas 310  312 

6.  Certified  by  Comptroller,  right  of  the  Head  of  a  Department  to 

make  a  change 20  ,  20 

7.  Of  appropriations,  as  to,  when  covered  into  the  Treasury 489  492 

8.  Of  Comptroller  conclusive  on  executive  branch  of  the  Govern- 

ment   311  313 

9.  To  be  reported  to  Congress  for  appropriation 489  492 

10.  Unexpended,  of  appropriations  to  be  carried  to  surplus  fund. . .  244  ;  245 
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Bank—  I  I 

1.  As  to  liability  of  disbursing  officer  depositing  with j  552  565 

2.  Check  on,  is  an  order,  imd  may  be  revoked 151  151 

3.  National,  as  to  insolvent |  129  '  127 

4.  National,  claim  of  receiver  of 129  I  127 

5.  Responsibilities  of,  as  to  checks I  151  '  151 

6.  Responsibility  of,  for  deposits i  60  1  50 

7.  Rights  of,  as  to  funds  of  a  depositor 156  156 

Bank  CA«di^(See  Check.)  \ 

Bar  -  I 

1.  Executive  has  no  right  to  waive,  by  statute  limitation I    133        131 

2.  To  payment  of  commissions,  as  to I    357 

BaronM  of  the  Exchequer —  I 

1.  Opinion  of,  as  to  surety  on  bond 386 

BarrettyGregoryf  Jr, — 

1.  Party  in  Contract-Assignment  case 470        473 

Barrettf  Thomae— 

1.  Party  in  Elgee's  case |    457        460 

Bdr,  David—  i 

1.  Party  in  Leggett's  case |    346        349 

Bench  Warrant — 

1.  To  arrest  Amarine I    543       546 

Beneficiary —  \ 

1.  As  to  paying  interest  to  intended |    200  ,      201 

2.  As  to  payment  of  interest  on  bond  to 20u  |     201 

Beneficiariee —  i  i 

1.  As  to,  under  statute !    258  !     260 

Benevolent  In»titution$—(  See  Inetitutions, )  I 

Benton'8  Case I    452  t      455 

Benton,  W.  A.— 

1.  Party  in  Benton's  case i    453        466 

Bestf  Mr.  Justice — 

1.  Opinion  of,  as  to  power  of  surviving  trustee 247        248 

Bill%f  Exchange—  *-  «»  , 

1.  Difference  between  checks  and I    149        150 

Bill  of  Interpleader— (See  Interpleader,) 

BilU—  i  , 

1.  Or  notes  in  possession  of  bank  for  collection,  as  to  lien  on 156        156 

Binders— {See  Public  Pnnter. )  I 

Binding —  i  I 

1.  And  printing,  public,  appropriations  for 524        527 

2.  As  to  duties  of  Public  Printer I    501  I     504 

Blake  Brothers  f  Co.—  j 

1.  Parties  in  Moodie's  case 371        375 

Blocker,  Charles  B.—  \ 

1.  Party  iu  Duunegan's  case 94         88 

Board  of  Health—  i 

1.  National,  as  to  pay  of  clerk  for 535  i     538 

Bond— 

1.  Approved,  is  evidence  of  appointment 126  '      124 

2.  Assignment  of,  for  continuance i  246  .      248 

3.  As  to  breach  of  second 326 

4.  As  to  date  of I  121 

5.  As  to  forfeiture  under 121 

380 


6.  As  to,  of  pension  a^ent 

7.  As  to,  of  Public  Pnnter 

8.  As  to  sale  and  assignment 

9.  As  to  withholding  money  due  to  surety  on  official 

10.  Conditions  of,  as  to  time 

11.  Date  of,  as  affecting  Judgment 

12.  Distiller's,  as  to  final  judgment  against 

13.  Distiller's,  form  of 
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B<md — Continued. 

14.  Foim  of,  of  inspeotof y  weigher  and  measurer 

15.  Held  intrust,  pa^ng  interest  on ...  ^ 

16.  Liability  of  sureties  on,  are  inquired  into  in  suit 

17.  New,  required  on  reappointment  of  principal 

18.  Of  assistant  medical  purveyor  does  not  cover  disbursements  of 

pensions 

19.  Of  disbursing  agent  Saint  Ann's  Infant  Asylum,  as  to 

20.  Official,  construction  of  by  courts 

21.  Of  indemnity  for  duplicate  drafts 

22.  Of  indemnity,  form  of,  prescribed  by  Treasury  Department 


23.  Of  indemnity  given  bv  Leg^ett  Sl  Co. 

24.  Of  indemnity  required  for  duplicate  draft. 


25.  Of  inspectors,  weighers  and  measurers,  circular  as  to 

26.  Of  Lieutenant-Colonel  Ebenezer  Smith,  quoted  from 

27.  Of  pension  agent  is  liable  for  disbursements  of  pensions 

28.  Of  postmjAster 

29.  Of  Secretary  of  the  Senate,  amount  of 

30.  Postmaster's,  as  to  receipts  under 

31.  Provisions  of  statute  part  of  a 

32.  Title  to 

33.  Voluntary,  cases  cited  as  to  validity  of 

34.  Voluntary,  validity  of  .J 

35.  When  distiller  required  to  give 

36.  When  principal  estopped  fr^m  denying  liability  under 

B<md-Aiaiffnment  Ca$e 

Bi>nd-Continuanoe  Ctue , 

Bonds— 

1.  Apparent  conflict  as  to,  in  decisions  of  courts,  how  reconciled  . . 

2.  As  to,  for  payment  of  claims  against  District  of  Columbia 

3.  Called,  assignment  of 

4.  Called,  contract  for  continuance  of - 

5.  Difl'erent,  of  postmasters 

6.  Effect  of  contract  in 


^1 


127 
200 
330 
335 


7.  Exception  to  general  liability  of  sureties  in  favor  of  collectors  \ 

of  internal  revenue | 

8.  Form  of  request  of  continuance  of ] 

9.  Inspectors',  filed  in  Treasury  Department i 

10.  Of  inspectors,  section  3711,  Revised  Statutes,  as  to J 

11.  Opinion  of  Attorney-General  as  to  forfeiture  under ' 

12.  Registered  Grovemment,  as  to  duplicate  checks  for  interest  on . .  i 
1.3.  Registered  in  the  name  of  an  infant 

14.  Registered  in  the  name  of  infants,  payment  of  interest-checks 

thereon i 

15.  Required  of  inspectors | 

16.  Revised  Statutes,  sections  3702  to  3705,  as  to | 

17.  Rights  of  postmaster  under  different I 

18.  Registered,  Trustee-Survivorship  case ■> 

19.  State  or  United  States,  Kansas  school-funds  to  be  invested  in  . . ! 

B&nd-Triuit  Ca$e I 

Boohbinden—  \ 

1.  As  to,  in  Gk)vernment  Printing  Office I 

2.  As  to,  in  private  offices I    5 

Bareman,  A,  J, —  I 

1.  Attorney  in  Thompson's  case I 

Boianioal  Garden —  I 

1.  Origin  of 

Boundary —  { 

1.  Of  Kansas,  as  to  Indian  lands 

Bounty  Land — 

1.  Military,  warrant • 
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386 

390 

394 
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325 
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201 

121 

119 

113 
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114 
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121 

119 

246 

248 

217 

218 

334 

336 
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239 
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232 

217 

218 

325 

327 

335 

•337 

335 

337 

219 

220 

122 

121 

122 

121 
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120 

146 
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30 

31 
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6S6  First  Comptroller's  Office^  Treasury  Department. 


Subject. 
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(U 

^ 

Bouvier — 

1.  DefiDition  of  pension  by '    389       392 

2.  Definition  of  salary  by 4  4 

Brady,  Thoma$  J, — 

1.  SecondAssifitantPostmaster-General.recommendation  in  report 

of i    445       448 

Branch — 

1.  Of  the  Service,  duties  of  the  Chief  of -    124       122 

Braylea,  E,  N.— 

1.  Attorney  in  Dnnnegan's  cafle 96,      89 

Brawn,  John  V.  L, — 

1.  Party  in  Brown's  case 53H       541 

Brown'8  Case 537       540 

Bridge— 

1.  Action  for  recovery  of  price  of  building  abutment  of 521       584 

Brief— 

1.  Of  counsel  for  Gaiteau  in  support  of  application  for  witnesses..     4^       486 

2.  Of  Nathaniel  Wilson,  attorney  in  Star-Route  case,  copy  of 445       448 

Bristatv,  B,  H,— 

1.  Secretary  of  the  Treasury,  circular  of,  as  to  powers  of  attorney.  1    192       193 
Buildinge — 

1.  For  Government  use,  authority  for  renting 134       133 

Buildinge,  Public— {See  Public  Buildinga.) 
Bundy'B  Caee— 

1.  Re-examined  and  affirmed 34         35 

Burchardf  Horatio  C — 

1.  Director  of  Mint,  quoted  in  Decoration  case 75        70 

Burchf  John  C. — 

1.  Late  Secretary  of  the  Senate 403       406 

2.  Secretary  of  Senate,  letter  regarding  pay  of  Senate  clerks 72         66 

Bureau — 

1.  As  to.  Engraving  and  Printing 567       570 

2.  Head  of,  approval  of,  regarding  contingent  fund  not  conclnsive  '      75        69 
Burfau  of  Engraving  and  Printing — 

1.  Rules  and  regulations  as  to 567       570 

Bunnees  Paper — (See  Paper,  Notes,  or  Bills.) 

1.  Regular,  of  San  Francisco  mint 71         72 

C. 

Ckibel,  S.  G.— 

1.  Party  in  German  Asylum  case 228       229 

Cable  Dispatcht8—{See  Dispatches,) 
Called  Bonds— {See  Bonds. ) 

1.  As  to  draft  in  payment  of 371       374 

Campbell,  Peter — 

1.  Party  in  Campbeirs  case    238       239 

CampbelVs  Case 23H       239 

1.  Copy  of  judgment  in 238       239 

Canal  Case — 

1.  Re-examined  and  affirmed 34         35 

Canal— 

1.  Saint  Mary's,  cession  of,  to  the  United  States 36        37 

2.  Saint  Mary's  Falls,  authority  for  operating 37         38 

3.  Saint  Mary's  Falls,  improving  and  operating 34         35 

Cancellation — 

1.  As  to,  for  conflict 281        283 

2.  Of  entries  to  public  lands 281       283 

Carlisle  <$-  MoPherson— 

1.  Attorneys  in  Elgee's  case 459       462 

Cartage — 

1.  As  to  sums  received  for 370       373 
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1  114  1 

112 
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111 
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V 
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V 
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VII  ' 

1 

vn 

1  329 

331 

282  1 

282  ' 

1     1 

284 
284 

'  424 
I  281 

427 
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Carter,  James  T.— - 

1.  Party  in  Seat's  case 

Case,  Hon.  Charles— 

1.  Receiver  of  First  National  Bank  of  New  Orleans 

Cases— 

1.  As  to  exolnsion  of,  when  not  specifically  provided  for 

2.  Cited  against  revenue  officers 

3.  Cited  as  to  probable  cause 

4.  Election,  fees  in 

5.  Table  of 

Cases  Decided— 

1.  As  to  preparation  and  revision  of 

Cash— 

1.  As  to,  taken  from  funds  after  second  bond  of  Martin  took  effect. , 
Cash  Entry—  I 

1.  Gives  color  of  title 

2.  May,  by  long  possession,  ripen  into  perfect  title 

Cash  Entries— 

1.  As  to  fees  and  commissions  in  land  offices 

2.  Relinquishment  of  claims  to 

Casus  Omissus —  '  ' 

1.  The  particular  case  left  unprovided  for  should  be  disposed  of  I 

according  to  the  prior  enactment 408  |      411 

Ceded  Lands—  I  i 

1.  As  to  proceeds  of  sale  of ,    366        269 

Cemtennial  Exhibition— 

1.  As  to  status  of  commissioners  for  the 

2.  Statutes  quoted  in  reference  to  appropriations  for  decorations. , 
Certifloate— 

1.  As  to,  of  transfers  of  claims  against  United  States 

2.  Of  attorney  of  record 

3.  Of  balance  of  Second  Comptroller 

4.  Of  Commissioner  of  Internal  Revenue,  quoted  as  to  Worrall's 

claim 

5.  Of  Comptroller  Tayler,  in  Hobbs's  case 

6.  Of  non-absence  given  by  Territorial  officers 

7.  Of  probable  cause — (See  Probable  Cause,) 

8.  Of  probable  cause,  Supreme  Court  quoted  as  to 

9.  Of  Speaker  conclusive  over  accounting  officers  as  to  commuta- 

tion   

10.  Reasons  for  requiring,  for  attorney 

1 1 .  Right  of  claiming  and  holding  possession  of 

Certificate  of  Xon-Ab8ence—{See  Kon-Absefiee.) 
Certificates — 

1.  Of  allotment  of  lands  to  Indians 

2.  Of  First  Comptroller  directed  to  Register 

Cestui  Que  Trust— (See  Guardian,) 

1.  As  to  death  of  one  of  three  trustees 

2.  How  authorized  to  substitute  a  new  trustee 

3.  Rights  of,  on  death  of  trustee 

4.  When  absolute  title  vests  in 

"  Champion"— 

1.  As  to  the  relief  of  the  crew  of  steamer 

Chancellor  Kent — 

1.  For  the  court,  opinion  of,  ^  to  surviving  trustees 

Charges — 

1.  Against  persons  engaged  in  trade  among  the  Indian  tribes,  as 

to  investigations  of 

ChaHtdble  InstUution—(See  InsHtution,) 

Check—  I 

1.  Debtor,  payment  by,  on  national  bank  to  United  States 129 

2.  Differe  ice  between  bill  of  exchange  and |    149 
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173  1 
174 

65 
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Subject. 


^1 


Check — Continued. 

3.  Drawn  by  Thomas  P.  May.  Receiver's  case 

4.  On  a  bank  is  an  order,  and  may  be  revoked 

5.  Or  draft  from,  of  power  of  attorney  to  receive 

6.  Or  draft,  when  drawer  of,  can  be  released  from  liability 

7.  Series  of  transfers  of,  as  to  liability  of  drawer 

Check*— {Qee  Vraft.) 

1.  And  drafts  as  paper  overdue 

2.  And  drafts,  difference  between 

3.  Disbursing  officers  pav  claims  either  in  money  or  by 

4.  For  interest  due  to  infants,  to  whom  they  may  be  paid 

5.  Regulations  as  to  payment  of  drafts  and 

Cherokee  Neutral  Lande— 

1.  As  to  Indian  reservations  

Cherokee  Strip — (See  Indian  Beservatiane,) 

Che9nejf*8  Ca$e 

Chickaeaw  Indiana— {See  Treaties,) 
Chirf-Juetice  Marehall— 

1.  Opinion  of,  as  to  illegal  transactions 

2.  Opinion  of  Supreme  Court  as  to  Jurisdiction  of  courts 

Chitf-Justice  Waite— 

1.  Letter  of,  as  to  appropriation  clause 

CKocktaw  Ind\an9—(JS>ee  Tteatiee,) 
Cholera — 

1.  As  to  International  Sanitary  Conference 

Cigars — 

1.  As  to  necessity  for  repacking 

2.  As  to  repacked  and  restamped 

3.  As  to  riff hts  of  maker 

4.  As  to  sale  of,  contrary  to  laws 

5.  Leggett's  money-order,  as  to 

Cigar  Stamps — 

1.  As  to  allowance  for,  under  section  3426,  Revised  Statutes. . 
Circuit  Court— {See  Court,) 

1.  As  to  lud^ments  of 

2.  As  to  limitation  of  fees  of  clerks  of 

Circular — (See  Begulations,) 

1.  As  to  bond  of  inspectors,  weighers  and  measurers 

2.  As  to  continuance  of  bonds 

3.  As  to  delivery  of  drafts 

4.  As  to  disbursing  moneys  Appropriated  for  public  buildings  . 

5.  As  to  drafts,  quoted 

6.  As  to  payment  of  drafts,  quoted 

7.  As  to  regulations  of  claims  for  indemnity  for  swamp  lands. 

8.  August  6,  1880,  instructions  governing  repayments  . 


130 
151 
165 
151 
149 

142 
150 
142 
26 
162 

582 

535  I 


476 
255 

588 


S. 


m 

151 
165 
161 
150 

142 
150 
14S 
87 
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585 

538 


479 
256 

591 


536  i      539 


9.  In  relation  to  powers  of  attorney J 


10.  In  relation  to  powers  of  attorney,  copies  of 


■W 


11.  In  relation  to  the  delivery  of  drafts  to  claimants  and  attorneys. ' 

12.  Instructions  relative  to  public  moneys 

13.  Number  182,  supplement  to,  copy  of,  as  to  gangers , 

14.  Number  130,  October  10,  1876,  as  to  changing  attorney  by  | 

claimant i 

15.  Number  205,  as  to  fees  and  expenses  of  gangers , 

16.  Number  205,  regulations  as  to  gangers'  roes ' 

17.  Of  April,  1875,  Treasury  Department,  as  to  powers  of  attorney  , 

18.  Official  checks  of  United  States  disbursing  officers | 

19.  Of  instructions  concerning  drafts  and  checks i 

20.  July  19,  1880,  as  to  payment  of  drafts I 
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192 

193 

173 

174 

140 

140 

269 
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96 

145 
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196 
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Snbject. 


Circular— ContiDiied. 

21.  Of  Secretary  of  the  Treasury,  of  July  19,  1880,  as  to  attorneys 

of  claimants 

22.  Of  Treasury,  January  22, 1880,  quoted  as  to  drafts 

Ciiireft— 

1.  Of  one  cannot  sue  another  State 

CiHzen9— 

1.  Or  officers  abroad,  jurisdiction  of  courts  over 

2.  Or  officers  abroad,  power  of  Congress  over 

3.  Private,  of  the  District  of  Columbia,  fuel  purchased  by,  to  be 

inspected 

4.  Private,  power  of  Congress  over 

CwUizaiion  Funi — 

1.  As  to  deposits  in  Treasury  for 

Civil  Law^ 

1.  Doctrine  of  accounting  derived  from 

CivU  ProBeeution9—{%te  ProieouHans.) 
CZatm— (See  Interest.) 

1.  Against  District  of  Columbia 

2.  Against  Government,  as  to  validity  of  assignment  of 

3.  Against  Qovernment,  how  waived 

4.  Against  judgment  as  to  date  of  bond 

5.  Against  the  United  States,  has  the  receiver  of  the  First  Na- 

tional Bank  a 

6.  Asainst  the  United  States  is  not  assignable 

7.  Allowed  iu  Reward  case 

8.  Amount  of,  by  Kansas  under  act  July  27,  1861 

9.  Amount  of,  showing  that  it  is  not  for  salary. . . . : 

10.  Arising  on  a  draft  which  has  actually  been  delivered 

11.  As  offset  from  dividends 

12.  Assignment  of,  prohibited  until  after  warrant  is  issued 

13.  As  to,  against  First  National  Bank  of  New  Orleans 

14.  As  to  determination  of  illegal  credits  in  settling  a 

15.  As  to,  for  additional  compensation  for  deputy  collectors 

16.  As  to,  for  direct  tax  from  Georgia 

17.  As  to,  for  refund  of  stamps  or  taxes 

18.  As  to  mode  of  settling  and  paying I 

19.  As  to,  of  dismissed  public  printers  who  were  subject  to  call 

20.  As  to,  of  one  who  has  purchased  a  contract i 

21.  As  to  withholding  money  due  to  a  surety  to  satisfy  unadjudged  .| 

22.  Being  allowed,  as  to  revocation  of  power  to  receive  draft I 

23.  Before  Treasury  Department,  regulations  affecting  attorney 

and  client 

24.  For  balance  of  salary  as  to I 

25.  For  cigar-stamps  in  October,  1878,  barred  by  act  March  1,  1879. .  \ 

26.  For  damages,  under  section  3220,  Revised  Statutes,  authority  [ 

of  executive  officers  to  examine '< 

27.  For  refund  is  not  assignable  distinct  from  the  land 

28.  For  refund  of  proprietary  stamps  unnecessarily  used  is  not 

barred  by  two-years*  limitation 

29.  For  remuneration,  as  to  consent  to  suspension  of  work , 

30.  For  repayment  of  tax  illegally  collected 

31.  For  salary  to  be  reported  to  Speaker  of  the  House I 

32.  For  unpaid  salary,  as  to i 

33.  Governor  Wallace's,  for  salary  cannot  be  allowed ! 

34.  If  amount  of,  is  open  to  coutroversy,  acceptance  of  part  with-  | 

out  protest  is  a  waiver 

35.  In  Riley's  case  to  be  approved I 

36.  Legal  title  to,  for  cigar-stamps  is  in  actual  maker i 

37.  Not  made  for  salary,  as  affecting  nature  of  services I 

38.  Of  actual  maker  for  allowance  for  stamps  is  not  assignable { 

3J.  Of  contractor  for  work  done  by  his  assignee 
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CZatm — Continued  • 


12.  Rights  of,  as  to  changing  his  attorney 

13.  Rights  of,  to  demand  settlement  in  court  regarding  assignment 

of  draft 

14.  Right  of,  to  revoke  authority  of  attorney  as  to  drafts 

15.  Right  of,  to  revoke  power  of  attorney 

16.  To  seat  in  Congress  not  entitled  to  commutation 


540 


40.  Of  C.  S.  Chesney  disallowed 537 

41.  Of  employ^  in  Printer's  case,  within  jurisdiction  of  accounting  1 

officers 530 

42.  Of  Fish  disallowed *. i  534 

43.  Of  Government  Printing  Office  for  contract  compensation,  as  to .  520 

44.  Of  John  V.  L.  Brown  allowed 541 

45.  Of  Kansas  for  percentage  of  proceeds  of  sale  of  public  lands. . .  I  5^1 

46.  Of  minors  in  Government  service  precluded  by  payment 26 

47.  Of  Professor  Riley  for  salary,  as  to I  529 

48.  Of  receiver  of  national  bank 129        127 

49.  Of  Sharp  for  a  reward,  as  to 

50.  Of  the  State  of  Kansas,  as  to  school-funds 

51.  Of  United  States,  as  to,  against  insolvent  national  bank 

52.  On  draft  or  money  by  lien  not  recognized  by  Treasury 143  |     143 

53.  On  judgment,  Dunnegan's  case 113        108 

54.  Original,  against  District  of  Columbia,  interest  payable  on |  238  i 

55.  Original,  judgment  for,  against  the  District  of  Columbia,  with  I 

interest  at  the  rate  of  3.65  from  August  1,  1874,  only  to  be  ,  I 

paid I  241 

i6.  Payment  of,  by  account  or  by  disbursement I  401 

57.  Payment  of,  usage  of  the  Treasury  Department  as  to I  160 

58.  Presented  by  Meguire  rejected 191 

59.  Receipt  in  full  payment  bars  further 373  j     376 

60.  Rejected,  as  to  future  action  on j  550        553 

61.  Rejected,  may  be  reopened  by  Secretary i  311  I      314 

62.  Though  allowed  and  certified,  cannot  be  paid  without  an  appro-  i  I 

priation *. 133  |      131 

63.  To  additional  compensation,  when  salary  is  fixed  by  '*  competent  ' 

authority".... 19 

64.  To  allowance  of  credit  in  disbursing  officer's  account,  as  to I  554 

65.  To  a  refund  is  not  assignable  by  any  act  of  the  claimant 264 

66.  To  salary  of  deceased  postmaster  by  executrix 40 

67.  Vouchers  ^iven  by  a  quartermaster  for  supplies  for  the  Army  I 

become  in  effect  a i  452 

68.  Wallace's,  cannot  be  disposed  of  till  acted  upon  by  First  Auditor.  |  375 

69.  Wallace's^  entitled  to  consideration  by  accounting  officers 375       378 

70.  When  reported  to  Congress 94  |       88 

71.  When  valid,  reported  to  Congress  for  appropriation '  375  '     378 

72.  While  being  prosecuted  in  Treasury  Department,  attorney  not 

to  be  changed 166  I      167 

Claim  Agents — (See3^e»f».)  ' 

Claimant —                                                                                                           ,  I 

1.  Account  of,  acted  upon  by  Auditor  before  being  certified  by 

Comptroller '  373  i      376 

2.  Allowed  compensation  in  Leake's  case i  442  '      445 

3.  As  to,  against  United  States 401        404 

4.  As  to  certifying  a  balance  due '  518  '      5Sl 

5.  Duty  of,  in  order  to  have  standing  in  court  of  equity 466  ,      469 

6.  Entitled  to  no  relief  in  Contract-Assignment  case 480  '      483 

7.  In  Dunnegan's  case,  right  of,  to  payment 113        111 

8.  In  'Wallace's  case  has  no  valid  claim 877        380 

9.  No  balance  due  to,  in  Seat's  case |  121        120 

10.  Power  of  attorney  by,  does  not  modify  duties  of j  166  |      167 

11.  Residing  abroad,  right  to  make  set-off  against •  300  <     302 

*        '^        166  I      167 


523 
537 
523 
544 
584 
'-ff 
532 


543  546 
578  I  581 
132        130 


243 
404 
161 
191 


19 
557 
266 

40 

455 
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158'  159 

167  I  167 
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Subject 


if 


CUUmanis  and  Attorneys — 

1.  Circular  ia  relation  to  delivery  of  drafts  to 

2.  As  to  prevention  (ff  obstruotion  in  payment  of  claim  to ' 

3.  As  to  rights  of  Beir  &,  Smith  to  ask  allowance  for  cigar-stamps,  j 

4.  As  to  rights  of,  for  allowance  for  cigar-stamps 

5.  Duty  ot  execntive  officers  as  to  payment  to < J 

6.  For  stamps  in  Le^gett's  case,  no  allowance  can  be  made  to 

7.  Have  no  interest  in  stamps  for  which  allowance  is  asked 

CUUfM-- 

1.  Alabama,  as  to  pay  for  additional  services  of  Commissioners  of. 

2.  Act  of  July  9,  1846,  as  to...: '. 

3.  Act  of  February  26,  1853,  as  to i 

4.  Against  District  of  Columbia,  rights  of  assignees  of i 

5.  'Against  the  United  States,  as  to  assignment  of ' 

6.  Affainst  the  United  States,  as  to  purchasers  of ' 

7.  Allowed  for  war  expenses I 

8.  As  to,  arising  from  transler  of  contracts 

9.  As  to,  of  Kansas  under  act  of  July  27,  1861 

10.  As  to  presentation  to  the  Commissioners  of  the  District 

11.  As  to  rejected 

12.  As  to  revising  and  reversing  an  allowance  of 

13.  As  to  set-off  in  adjusting 

14.  Attorneys'  conflicting,  as  to  Treasury  draft 

15.  Authority  of  the  Secretary  in  paying 

16.  Authority  to  allow,  for  damages  not  sounding  in  tort 

17.  Authorized  and  liquidated,  as  to  settlement  of 

18.  Conflicting,  as  to  money  repayable 

19.  Construction  of  statute  as  to,  of  officers  for  compensation 

20.  Court  of,  as  to  power  of 

21.  Duty  of  accounting  officers  regarding 

5^  For  a  refund  made  prior  to  June  22,  1874,  are  valid 

23.  For  damages  on  contracts  sounding  in  tort,  allowance  of 

For  repayment.  Secretary  of  the  Interior  approves 

For  unliquidated  damages  sounding  in  tort,  as  to 

For  war  expenses  by  Kansas 

In  favor  of  or  against  the  United  States f. 

Kansas,  as  to  syndications  of  executive  officers  regarding  ... 

Of  Leg^ett  Sl  Co.  for  cigar-stamps I 

Of  parties  to  void  contracts,  as  to 

Opinion  of  Attorney-General  Cushing  regarding ' 

Of  special  agents  for  fee-*  and  expenses  as  witnesses i 

Of  State,  against  United  States,  as  to  adjustment  and  payment  i 

of  ..V 

Outstanding,  against  the  District 

35.  Secretary  of  the  Treasury  not  an  accounting  officer  charged  i 

with  the  duty  of  settling  and  adjusting 

Section  23H,  Revised  Statutes,  as  to 

Section  236,  Revised  Statutes,  quoted  as  to  settlement  and  ad-  > 

jnstment  of 

Settlement  and  adjustment  of,  sections  269  and  277,  as  to 

39.  Settlement  of,  for  swamp  lands 

40.  To  public  lands,  relinquishment  of ' 

41.  Transfer  or  assignment  of,  can  only  be  made  after  issuing  war-  i 
rant  for  payment  of 

Transfers  of 

Under  exhausted  appropriations,  or  the  balances  of  which  have  ' 

been  covered  into  the  Treasuiy i 

Unjust,  protection  of  Government  against ' 

Upon  the  United  States,  Revised  Statutes,  section  3477,  as  to.. I 
ClarkCy  WUliam  Penn—  I 

"^  1.  Attorney  in  Di  Cesnola's  case | 

H.  Ex.  Doc.  219 41 
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1' 

^- 

Cla$8iJlcation —  i 

1.  Of  items  iu  appropriation  act,  OS  to I  394  397 

Clause—                                                                                     •                    I  . 

1.  Of  Section  5596,  Revised  Statu teSy  as  to  repeals i  581  584 

C^ilF— (See  Officer.)  i 

1.  Additional  compensation  for  performing  the  duties  of  another,  '  | 

cannot  be  paid  to  a I  1  ■,  1 

2.  Ap{>ointment  of,  as  agent  by  Head  of  a  Department 20  I  20 

3.  Assistant,  as  to  right  to  receive  fees  as  referee ^1  16  ;  16 

4.  Assistant,  Court  of  Claims,  right»  of ^  12  !  12 

5.  As  to  payment  of  salary  to,  as. agent  under  appointment  of  the  i 

Head  of  a  Department .'  20;  20 

6.  As  witness  for  Government,  expenses  of 269  i  271 

7.  By  suspension  of  salary  not  entitled  to  additional  compensa-  i 

tion : 20  I  20 

8.  Detailed  as  disbursing  agent,  on  giving  bond,  as  such,  may  • 

have  money  advanced  to  him ! .  - 1  V^S  136 

9.  Detailed  as  special  agent,  may  also  be  detailed  as  dlsbiirHiiig  | 

agent .' 138  ;  136 

10.  Disbursing,  in  the  Interior  Department,  Evaun's  case 1  |  1 

11.  Duties  of,  as  to  salary H  ,  8 

12.  Financial,  of  Henate,  as  to 402  405 

13.  For  International  Sanitary  Conference,  as  to 1*35  t  538 

14.  Having  salary  tixed  by  law,  as  to  right  to  receive  pay  for  addi-  ; 

ti on al  services : I  1 

15.  In  a  Department  may  be  assigned  to  make  investigations  as 

special  agent i:W  136 

16.  Of  House  of  Representatives,  as  to 404  !  407 

17.  Of  Senate  committee,  how  appointed 87  81 

18.  Of  the  House  made  a  disbursing  officer  by  act  February  23, 1815.  407  410 

19.  Rights  regarding  salary 10  '  10 

20.  With  fixed  salary,  as  to  payment  to,  on  vouchers  for  services . .  1  1 
Clerk  House  of  Hepreeentativee — 

1.  Asks  information  on  question  of  commutation ,  70  64 

2.  Payment  for  additional  services  by 593 

Clerke—  '^ 

1.  Act  March  3,  1881,  as  to  pay  of  Senate ,  83  78 

2.  Appointment  of,  authorized  in  acts  organizing  Executive  De-  i 

partinents 378  :^8l 

3.  As  to,  in  district  land  offices 412  ;  415 

4.  As  to,  in  Government  Printing  Office t  506  509 

5.  As  to,  employed  by  register  of  lauds 412  415 

6.  As  to  employment  bv  register,  of  one  or  more 414  417 

7.  As  to  paymeut  out  of  appropriation  for  incidental  expenses  of  |- 

land  offices 412  415 

8.  In  Government  Printing  Office,  recognized  as  officers 511  514 

9.  Of  circuit  courts,  as  to  fees  of '  574  577 

10.  Of  courts,  accounts  of  stated  by  First  Auditor 484  '  487 

11.  Of  committees  of  Senate,  as  to  compensation  of 593 

12.  Of  Senate,  act  of  June  15,  1880,  as  to 72  67 

13.  Of  Senate,  act  of  June  15,  1880,  as  to  payment  of  per  diem  to . .  84  78 

14.  Of  Senate,  amount  of  appropriation  for  per  diem  of ,  72  66 

15.  Of  Senate,  amount  of  compensation  due ,  72  |  66 

16.  Of  Seuate,  amount  of  compensation  for I  92  86 

17.  Of  Senate,  as  to  annual  salaries  of i  92  86 

18.  Of  Senate,  as  to  payment  to,  under  act  of  June  15, 1880 H7  82 

19.  Of  Senate  committees,  compensation  to '  83'  78 

20.  Of  Senate,  effect  of  reappointment  as  to  pay  of i  83  ;  78 

21.  Of  Senate,  effect  of  Senate  resolution  as  to  their  pay t*4  \  78 

22.  Of  Senate,  how  paid  during  executive  session I  72  '  66 

23.  Of  Senate,  letter  of  Secretary  of  Senate  regarding  pay  of 72  1  ^66 

24.  Of  Senate,  payment  of,  how  made 1  73  68 
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Clerks — Coutiuued. 

25.  Of  Senate,  per  diem  of,  as  affected  by  doratiou  of  seiwioD 85  80 

26.  Of  Senate,  reorganization  of  comuiitteeB  of,  as  affecting !  73  67 

27.  Of  Senate,  time  of  service 73,  67 

28.  Payment  ot,  by  Senate I  83  78 

29.  Taking  oat;)i,  as  affecting  compensation  of  Senate j  88  I 

30.  Whose  appointment  is  authorized  in annaal  appropriation  bills.'  378  ,      381 
Clerks  i-cw— (See  Fees.)                                                                                1  , 
ClerksMps- 

1.  In  Interior  Department,  right  to  hold  two 1  i          1 

Client—  , 

1.  And  attorney,  regulations  affecting,  as  to  claims  before  Treasury . ,  102  '        96 

2.  And  attorney,  relation  of i  101  95 

3.  As  to  delegation  of  duty  t«,  by  attorney » 103  i        97 

Clients  —  \ 

1.  As  to  collecting  fees  due  for  serviceafrom i  173  173 

Cliffs  Case I  186  187 

1.  Historyof 186  187 

Clift,  William  ^,— 

1.  Party  in  Cliffs  case ,  186  ,      187 

Coal'Fields—  I 

1.  Inspection  of,  by  confidential  agents 235  236 

Cainoidenoe—  ' 

1.  As  to,  in  language  in  sections  3220  and  3228,  Revised  Statutes. .  i  495  498 

2.  Of  language  in  sections  3426  and  3689,  Revised  Statutes,  as  to.  496  499 
Collector— 

1.  Deputy,  payment  of  judgment  against 93  87 

2.  Deputy,  regulations  as  to  compensation  of 205  206 

3.  Duty  of,  to  institute  suit 435  438 

4.  Isan  officer 558  561 

5.  Ofcustoms  cannot  appoint  another  person  to  make  disbursements.  351  354 

6.  Of  customs  to  act  as  disbursing  agent 351  354 

7.  Of  customs  to  act  as  disbursing  agent  when  public  building  is  ' 

in  place  of  his  location 358  361 

8.  Of  internal  revenue,  as  to,  with  different  sets  of  sureties {  329  331 

9.  Of  internal  revenue,  bonds  of,  form  exception  to  others  as  to  i 

liability  of  sureties 335  '      337 

10.  Of  internal  revenue  reimbursing  amount  of  judgment 280  282 

Collectors— 

1.  As  to  cases  reported  to  district  attorney 428  431 

2.  Of  customs  are  required  to  act  as  disbursing  agents '  362  365 

3.  Of  customs  in  certain  cities  entitled  to  commissions  for  dis- 

bursements for  erection  of  public  buildings 359  362 

4.  Of  customs,  not  entitled  to  commissions  for  disbursements  at 

places  other  than  that  in  which  he  is  located 358  361 

5.  Of  customs,  where  entitled  to  commissions  for  disbursements  ..  352  355 

6.  Of  internal  re ven  ne,  additional  allowance  to 206  207 

7.  Of  internal  revenue,  as  to  additional  pay  to 558  561 

8.  Scale  of  compensation  of,  under  special  allowance 1 207  '      211 

Collecting—(See  Taxes,) 

Collection  Districts — (See  Districts,) 

1.  President  authorized  to  prescribe 493  496 

Chllections — 

1.  As  to  graduated  scale  of 558  561 

Comments — 

1.  By  First  Comptroller  on  decision  of  Court  of  Claims  in  Dun- 

negan's  case ' 109 

Commission —  I 

1.  As  to  expenses  of ,  528  531 

2.  As  to,  of  collectors  ofcustoms  for  disbursements 357  '      360 

3.  As  to,  on  disbursements  for  construction  of  public  building 351  354 
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CommUeion  -Continued.  I 

4.  As  to  meaning  of 

5.  Of  Congress,  rights  of,  as  to  claimants ! 

6.  Of  skilled  entomologists,  as  to 

Commisaidner^  I 

1.  Of  Customs,  duties  of ' 

2.  Of  Customs,  office  of,  created  March  3,  1849 | 

3.  Of  elections,  duties  of I 

4.  Of  Internal  Revenue,  action  of.  in  Dunnegan*s  case 

5.  Of  Internal  Revenue  advised  as  to  emoluments  of  inspectors  of 

tobacco 

6.  Of  Internal  Revenue,  as  to  approval  by,  of  claim  for  refund 

7.  Of  Internal  Revenue,  as  to  recommendations  for  further  al- 

lowances to  collectors 

8.  Of  Internal  Revenue,  as  to  remitting  taxes ' 

9.  Of  Internal  Revenue,  force  of  allowance  by,  when  founded  on 

mistake : 

10.  Of  Internal  Revenue  may  prescribe  fees  of  inspectors  of  to- 

bacco  4| 

11.  Of  Internal  Revenue,  power  of,  under  section  3215.  Revised 

Statutes ' 

12.  Of  Internal  Revenue,  recommendation  of,  as   to  salaries  of  i 

deputy  collectors , 

13.  Of  Internal  Revenue,  reffulations  of,  as  to  gangers I 

14.  Of  Internal  Revenue,  right  to  vacate  Judgments ; 

15.  Of  Internal  Revenue,  office  of,  created  by  act  July  1.  1862 ' 

16.  Of  Pensions,  duties  of,  as  to  commutations  for  artificial  limbs.. ' 

17.  Of  Pensions,  duty  of,  as  to  artificial  limbs 

18.  Of  the  General  Land  Office-^ See  Land  Office.)  1 
20.  Of  the  General  Land  Office,  accounts  stated  by  showing  amount  ' 

due  Kansas,  proceeds  of  sale  of  lands i 

20.  Of  the  General  Land  Office,  authority  as  to  cancellation 

21.  Of  the  General  Land  Office,  duties  of,  as  to  contested  title I 

22.  Of  the  General  Land  Office  is  an  auditor ' 

23.  Of  the  General  LandOffice;  letter/)f,  quoted,  dated  July  27, 1881. 

24.  Of  the  General  Land  Office,  powers  and  duties  of , 

25.  Of  the  General  Land  Office,  powers  of,  as  to  the  appointmentof 

special  agents 

26.  Of  the  General  Land  Office  supervises  subordinate  supervisors  i 

of  ])ublic  lands '. 

27.  Of  the  sinking-fund,  Treasurer  of  the  United  States  is  ex-officio- 

28.  Of  the  sinking-fund  under  act  March  3,  1881 ' 

29.  Or  agent,  authority  of  the  Secretary  of  War  to  appoint 

CommUaioners — 

1.  Assay,  duties  of 

2.  Assay,  payment  of  necessary  expenses  of 

3.  As  to  repayment  of 

4.  Authorized  to  revise  the  statutes  I 

5.  Court  of,  of  Alabama  Claims,  opinion  of  Attorney-General  as  ' 

to  pay  of,  for  additional  services 

6.  For  the  Centennial  Exhibition,  status  of i 

7.  Have  no  authority  under  act  March  3,  1881,  to  purchase  lot  for 

new  station-house 1 

8.  Not  entitled  to  fees  for  affixing  seals  to  oaths  of  office 

9.  Of  circuit  court,  fees  of 

10.  Of  the  District  of  Columbia,  as  to  presentation  of  claims  to 

11.  Of  the  District  of  Columbia,  authority  of,  to  purchase  sites  for  i 

police-stations 

12.  Of  the  District  of  Columbia,  duties  of,  as  to  purchase  of  fuel  . . ! 

13.  Of  the  District  of  Columbia,  letter  of,  as  to  purchase  of  a  lot  . . 

14.  Of  the  District  of  Columbia,  referee  fees  paid  by 
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Ci>mmi$8ion9—(See  Salary;  Pay;    Wages;    Compensation;   Pa-  Diem; 

Charges  ;  AllawanceSf  fc, )  I 

1.  As  to,  allowed  by  First  Auditor  in  Huidekoper*8  case 353  '  356 

2.  As  to  compensation  for  pablic  service 572  |  575 

3.  As  to  forfeit  of,  by  delinquent  in  case  of  suit 466  |  469 

4.  As  to,  of  district  attorney  on  judgment  rendered  in  his  favor- . .  |  468  471 

5.  Final  homestead,  as  to ,  424  '  437 

6.  Final  timber  culture,  as  to !  424  !  427 

7.  For  disbursements  not  allowed  for  construction  of  public  build-  !  i 

ings  in  certain  cities |  351  354 

8.  Not  chargeable  to  purchasers  of  public  land \  424  '  427 

9.  Postmaster  at  Philadelphia  not  entitled  to,  for  acting  as  disburs- 

ing agent '  362'  365 

10.  When  may  collectors  of  customs  be  entitled  to 358  |  361 

Committee —  , 

1.  Of  Senate,  clerk  of,  how  appointed 87  |  81 

2.  On  accounts,  direction  of,,  regarding  extra  allowance,  in  House 

of  Representatives '  593 

3.  On  Printing,  report  of,  as  to  compensation  of  Government  i  i 

printers ,  523  |  525 

4.  On  the  Judiciary,  United  States  Senate,  letter  of  chairman,  as  to  , 

Revised  Statutes I '  525  528 

Committees — >  ' 

1.  As  to  payment  of  clerks  of  Seftate 593 

2.  Of  the  Senate,  organization  of i  85  '  79 

3.  Of  the  Senate,  reorganization  as  affectiug  clerks  of ^  73  |  67 

4.  Senate,  compensation  to  clerks  of 83  j  78 

Common  Indian  Title —  ' 

1.  As  to  reservations  under i  578  i  581 

2.  Right  of  permanent  occupancy  known  as 579  !  562 

Common-Law —  i 

1.  As  to  refund  for  purchase  of  laud  prior  to  June  16,  1880 <  259  I  261 

2.  Bouvier's  definition  of I  515  !  518 

3.  Change  of  rule  of,  by  Congress  as  to  public  lauds 266  S  268 

Common- Law  Hule — (See  Rule,)  ' 

Common  Schools —  i 

I .  Fund  for,  from  public  lands  in  Kansas I  301  '  303 

Commutation —  ' 

1.  Act  February  12,  1868,  quoted  regarding '  71  65 

2.  Act  January  20,  1874,  as  to |  71  '  65 

3.  Amount  of 71  '  65 

4.  Authority  of  accounting  officers  over  accounts  for .' \  70  '  65 

5.  Certificate  of  Speaker  conclusive  over  accounting  officers  as  to  71  |  65 

6.  Claimant  to  seat  in  Congress  not  entitled  to 71  65 

.7.  For  artificial  limbs I  379  382 

8.  For  newspapers  and  stationery  in  Congress ,  70  64 

9.  For  transportation,  as  to  artihciul  limbs : 380  ,  383 

10.  Right  of  members  of  Congress  to , 70  64 

11.  Time  not  an  element  in  fixing  right  to (  71  '  65 

12.  When  contestant  is  entitled  to 71  |  65 

Commutation  Case 70  .  64 

Commutation  Money — 

1.  As  to  effect  of  section  4789,  Revised  Statutes 391  394 

Commutations —  i 

1.  To  soldiers  for  artificial  limbs 379  383 

Compact — 

1.  As  to,  proposed  by  ordinance  of  July  29,  1859 301  303 

2.  Between  United  States  and  Kansas  considered 31«  320 

Compensation — (See  Commission.)  , 

1.  Act  September  22,  1789,  as  to..-. 407  410 

2.  Act  March  10,  1796,  as  to 407  410 

3.  Act  March  19,  1816,  as  to , 407  410 
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CompatMh'ofi — Coutiuued.  * 

4.  Act  January  22,  1818,  aa  to 407 

5.  Act  September  30,  1850,  aa  to 407 

6.  Act  February  10,  1854,  creating  diBbursing  officers  of I  407 

7.  Additional,  as  to  allowance 205 

8.  Additional,  as  to  construction  of  statutes  regarding I  17  I '     17 

9.  Additional,  as  to  right  of  clerk  having  salary  fixed  by  law  to  j 

receive j  1 

10.  Additional,  as  to,  when  payment  is  to  be  made  from  taxes  col-  I 

looted  i»  the  district 19 

11.  Additional,  cannot  be  made  to  one  clerk  for  performing  the  dn 

ties  of  another 

12.  Additional,  case  of  Converse  v«.  United  States 

13.  Additional,  considered  in  annual  report  of  First  Comptroller. . .  i  18         18 

14.  Additional,  control  of  Congress  over !  210  \     209 

15.  Additional,  in  case  of  clerk  acting  as  referee i  16         16 

16.  Additional,  intention  of  Congress  as  to I  277        279 

17.  Additional,  not  to  be  paid  to  clerk  by  reason  of  suspension  of  ,  ' 

salary '  20         20 

18.  Additional,  opinion  of  Attorney-General,  February  7, 1877 ,  18  '       18 

19.  Additional,  opinion  of  Attorney-General  regarding 17  ,       17 

20.  Additional,  to  internal-revenue  collectors    556  '     f 59 

21.  Additional,  to  Wilson  and  other  deputies,  disallowed i  211        210 

22.  Additional,  United  States  »«.  Jones 25  i       25 

23.  Additional,  when  salaries  are  fixed  by  '< competent  authority  ". . |  19         19 

24.  AUowed  by  Court  of  Claims  in  Randolph's  case *. 13         13 

25.  Amount  of  commissions  allowed  disbursing  agents '  359       362 

26.  Amount  of,  due  Senate  clerks 72         66 

27.  Amount  of,  for  Senate  clerks 92         96 

28.  And  damages,  as  to  private  suitors  in  Court  of  Claims 509  i     512 

29.  As  deputy  collector  and  as  deputy  marshal,  as  to 537  '     540 

30.  As  to  allowance  of  extra. *  546       549 

31.  As  to  allowing  parties,  on  transfer  contracts 477       480 

32.  As  to  appropriation  providing,  for  services  as  agent  or  commis- 

sioner       138 

33.  As  to  authority  to  reduce  retroactively  the  rate  of 206       206 

34.  As  to,  due  registers  and  receivers 413       416 

35.  As  to,  during  absence  with  leave 563       566 

36.  As  to,  for  holding  two  compati  ble  offices 531  '     534 

37.  As  to,  for  services  of  district  attorney  where  there  is  a  liability 

to  a  fine,  penalty,  or  forfeiture 430       433 

38.  As  to,  for  work  by  the  day,  piece,  or  contract 568       571 

39.  As  to  highest  rate  of,  allowed  to  deputy  marshals 538       541 

40.  As  to,  inSenaf-e 401       ^ 

41.  As  to,  to  inspector  of  surveys 233       234 

42.  As  to  modes  of,  for  public  service 572        5^5 

43.  As  to,  of  clerks  in  district  land  offices 413        4lo 

44.  As  to,  of  contractor  for  carrying  the  mails 443  ,      44b 

45.  As  to,  of  district  attorney 429  '      4^ 

46.  As  to,  of  employes  serving  under  contract •. 566        5w 

47.  As  to  official  or  clerical 414        417 

48.  As  to,  of  gaugers  of  spirits i  570       ^73 

49.  As  to,  of  Government  printers  for  26th  of  September,  1881 517       5W 

50.  As  to,  of  parties  purchasing  contracts 469 

51.  As  to  pay  for  services I  632 

52.  As  to  payment  of  clerical 412 

53.  As  to  rate  of,  for  employ^  of  Government  Printing  Office j  501  ! 

54.  As  to  reduction  of  rate  of,  after  service  performed '  211  I 

55.  As  to  right  of  Government  printers  to  earn j  503 

56.  As  to  right  to,  for  time  lost * ■  511 

57.  As  to,  under  regular  fee-bill i  429 

58.  Construction  ofsecf  ons  1765  and  3151,  Revised  Statutes,  as  to. . '  211 


472 
535 
415 
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CompeHsatioH — (Juutiuned.  I 

£&.  Denied  for  travel  not  necessarily  performed '  287  ,  289 

60.  Discretionary,  authorized  by  section  83ti,  Ke vised  Statutes |  434  '  437 

61.  Discretionary  by  Secretary  of  the  Treasury !  428  t  431 

62.  Discretionary  or  fixed  by  fees 428  431 

63.  Double  when  two  offices  are  held '  7|  7 

64.  Duplicate,  Revised  Statutes,  section  1765,  as  to i  276  277 

65.  Enacting  claase  in  appropriation  bills,  as  to  full '  375  I  378 

66.  Extra,  of  Senate  clerks  as  atfected  by  section  1765,  Revised  .  i 

Statutes I  84  78 

67.  Extra,  of  Senate  clerks  as  affected  by  section  3680,  Revised  ,  i 

Statutes , I  84  78 

68.  For  examination  and  preparation  of  cases  by  distriot  attorney. .  434  '  437 

69.  Formerly  certified  by  President  of  Senate  and  Speaker  of  House . '  407  i  410 

70.  For  work  in  Bureau  of  Engraving  and  Printing  fixed  by  Secre-  | 

tary  of  the  Treasury  is  conclusive '  569  I  572 

71.  Fixed  by  discretion  of  the  Secretary  of  the  Interior,  as  to |  7  i  7 

72.  General  words  may  be  aptly  restrained  according  to  the  sub-  I 

ject-matter  as  to I  361  j  364 

73.  Maximum,  of  registers  and  receivers,  as  to |  419  422 

74.  Monthly,  asto. ,  401  i  404 

75.  Of  collectors  under  special  allowance,  scale  of i  207  211 

76.  Of  commissioners  for  Hot  Springs  reservation,  as  to 532  \  535 

77.  Of  deputies  fixed  prospectively '  561  564 

78.  Ofdeputy  collectors  considered I  206  '  206 

79.  Ofdeputy  collectors,  duty  of  Secretary  of  Treasury  as  to 209  208 

80.  Of  deputy  collectors  of  internal  revenue , ,  205  206 

81.  Ofdeputy  marshals,  asto 538  541 

82.  Of  gangers,  as  to 570  573 

83.  Of  gaugers  by  the  month,  as  to  computing 574  577^ 

84.  Of  gaugers  oi*  spirits 572  575 

85.  Of  gaugerH  shall  not  exceed  five  doUarti  a  day 573  576 

86.  Of  marshaU  for  retaining  prisoners '  256  258 

87.  Of  members  of  National  Board  of  Health 5:^'>  538 

88.  Ofofficer  holding  two  positions 211  212 

89.  Of  persons  in  arrears 276  278 

90.  Of  Senate  clerks  for  a  period  in  which  no  committees  were  or- 

ganized   593 

91.  Of  Senate  clerks  taking  oath  of  office,  as  affecting 88    

92.  Of  Senators,  Representatives,  and  Delegates 401  404 

93.  Of  special  agents 138  136 

94.  Right  of,  as  to  employes  of  Government  Printing  Office.: 501  504 

95.  Right  of  Secretary  of  War  to  snspeud  salary  and  fix  other 20  20 

96.  Secretary  of  the  Treasury  to  regulate  rate  of  counnissiuus  of 

disbursing  agents • 360,  364 

97.  Sections  1765  and  3658,  Revised  Statutes,  compared  and  con- 

strued   362  365 

98.  Security  for,  as  to,  before  issuing  of  a  warrant 154  154 

99.  To  clerks  of  Senate  committees,  Special-Session  case 83  78 

100.  To  employ<$s  of  Government  Printing  Office,  joint  resolution 

directing  payment  of 524  527 

**  Competent  Attthority^^ —         ^ 

1.  Salaries  fixed  by,  as  affecting  claim  to  additional  compensation .  19  19 
Complaint — (See  Affidavit;  Deposition.) 
Oomplointe— (See  Examination;  Records.) 

1.  Filed  and  preserved  by  chief  supervisor  of  elections 214  215 

Compotition —  i 

1.  As  to  prices  paid  f(»r,  in  Government  Printing  Office 501  504 

Compositors — ( See  Public  Printer. )  I 

1.  Afl  to,  in  private  offices 508  511 

2.  As  to  payment  of,  in  Government  Printing  Office 507  ,  510 
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:t76 
117 

380 
115 

550  ' 

553 

131  , 
i     ^-^1 

129 
127 

I     129' 
1     271 

127 
272 

,     130 

12B 

29G  ' 

301 

299 

301 

551 

554 

Compromise — 

1.  As  to  payment  of  claim,  how  negatived 

2.  Considered  by  Attorney-Gteneral 

Comptroller— (See  First  and  S^nd  Comptrollers.) 

1.  As  to  effect  on  successor  of  decision  by  former 

2.  Of  the  Currency,  as  to  paying  dividends  of  insolvent  uatioual 

banks 

3.  Of  the  Currency,  authority  of 

4.  Of  the  Currency,  cannot  revoke  or  recall  allowance  made  by 

him 

5.  Of  the  Currency,  duties  of,  as  to  payment  of  bank  examiners  .. 

6.  Of  the  Currency,  letter  to  Secretary  of  the  Treasury  in  Receiv 

er^s  case 

Comptrollers — 

1.  Adjudication  of»  not  conclusive  upon  Congress 

2.  Decisions  made  by,  conclusive  upon  thoir  successors  aud  upon 

the  executive  branch  of  the  Government 

Comptroller  Tayler — 

1.  Reply  of,  to  Secretary's  letter  as  to  Hobbs's  case,  quot-ed  from  . . 
Conditions — 

1.  Imposed  by  leirislature  of  Kansas  not  bindins  on  the  United 

States..... 301        303 

Confidential  Agent — (See  Agent,)  ! 

Conflict— 

1.  Apparent,  between  sections  2255  and  3682,  Revised  Statutes  . .. 

2.  Cancellation  for / 

3.  In  words  of  statutes,  as  to 

4.  Conger's  case 

Congress — 

1.  Action  of,  as  to  duplicate  compensation 

2.  Act  of,  as  to  propositions  or  claims  in  ordinance  of  constitution 

of  Kansas 

3.  Act  of,  granting  lands,  July  26,  1866 

4.  Adjudication  of  Comptrollers  not  conclusive  on .' 

5.  Amounts  due  claimants  to  be  reported  to 

6.  As  to  authority  given  to  officers  to  prescribe  salary 

7.  As  to  competency  of,  to  direct  expenditure  of  money  not  yet  in  i  | 

Treasury , I    413       416 

6.  As  to  delegation  of  power  to  allow  extra  compensation ,    210  i     209 

9.  As  to  power  of,  over  distribution  in  event  of  death  of  party  en-  | 

titled  to  money 259 

10.  Authority  off  to  annex  conditions  to  obligations  of  Government  I    265 

11.  Cannot  vest  any  part  of  the  pardoning  power  in  a  circuit  court  : 

commissioner 435  |     438 

12.  Can  withhold  power  to  render  judg  tents  for  costs  against  , 

United  States 296,     298 

13.  Claimant  to  seat  in,  not  entitled  to  commutation |      71 

14.  Claim,  when  reported  to '      94 

15.  Commutation  in,  for  stationery  and  newspapers j      70 

16.  Consideration  of,  as  to  sections  236,  3614,  aud  3648,  Bevised 

Statutes , 

17.  Constitutional  authority  of,  to  make  appropriations 

18.  Contestant  for  seat  in 

19.  Contestee  in,  rights  of 

20.  Decisions  by  First  Comptroller  transmitted  to 

21.  Declarations  of,  as  to  disposition  of  proceeds  of  sale  of  public 

lands 

22.  Duty  of,  as  to  providing  revenue 

23.  Effect  of  grant  by,  of  percentage  of  proceeds  of  sale  of  public 

lands 

24.  Estimates  of  expenditures  to  be  sent  annually  to 
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422 

281 

283 

16-1 

16 
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35 
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27. 


29. 
30. 
31. 

32. 

33. 
34. 
35. 


CangreBS — CoDtinaed. 

&.  Evidences  of  purpose  of,  to  apply  the  two-years'  limitation  to 

claims  made  under  section  3220,  Revised  Statutes 

Has  ri^ht  to  prescribe  extent  .of  liability  of  sureties 

Intention  of,  as  to  duties  of  district  attorneys 

Intention  of,  when  using  the  phrase  **to  the  purchaser  thereof, 

his  heirs  or  assigns'' 

Legislation  of,  as  to  Indian  public  lands t . . 

May  authorize  States  to  assume  proportion  of  direct  tax. . . 

May  give  authority  to  courts  to  renaer  judgment  on  merits  of  a 

cause 

May  withhold  from  courts  authority  to  render  judgpaent  against 

United  States 

Member  of,  entitled  to  salary  for  entire  session 

Power  over  citizens  or  officers  abroad 

Power  over  criminal  and  civil  causes. . 

36.  Power  over  diplomatic  officer .' 

37.  Power  over  private  citizens 

38.  Power  to  pay  debts,  Ac 

39.  Purpose  of,  as  to  estimates 

40.  Purpose  of,  in  making  appropriation  for  the  German  Protestant 

Orphan  Asylum  Association 

41.  Refusing  to  agree  to  compact,  left  matter  to  legislature  of 

Kansas '. 

42.  Resolution  of,  affecting  appropriation  acts 

43.  Riffht  of,  to  control  public  money 

44.  Safe  rule  is  to  act  on  what  is  said  by 

C<mgre$$ional  CommiMioit— (See  CommUsian.) 

Congre99Umal  Beoard— 

1.  Appropriation  for i 

Cansent— 

1\  Effect  of,  as  to  pay  for  time  lost  during  susi>ension  of  work 

2.  Of  Government  officers,  authority  given  to  courts'  by 

3.  Of  parties  does  not  confer  jurisdiction 


4.  Reducing  judgment  by 

Consideration— ^ee  Interest ;  trust ;  Security ;  Agreement, ) 

1.  As  to  power  of  attorney  given  upon  a , 

2.  Judgment  transferable  for  a  valuable 

3.  Meaning  of  a  power  given  for  a  valuable 

4.  Of  Senate  resolution,  March  18,  1881 | 

Conspiracy  Statute —  i 

1.  As  to  nature  of t 

Conspiracy —  ^  I 

1.  As  to  revenue ! 

2.  In  violation  of  section  5440,  Revised  Statutes,  as  to 

Constitution —  ! 

1.  Authority  of  Congress  under,  to  make  appropriations 

2.  Of  Kansas  quoted  from i 

3.  Quoted  as  to  drawing  money  from  the  Treasury  t ' 

Constitution^  Art,  F/,  Amendment—  \ 

1.  Rights  of  persons  accused  of  crimes  under ^ 

Construction— (See- IntentionSf  Reason^  and  Spirit.)  I 

1.  And  explanation  of  sections  2255  and  3Sd2,  Revised  Statutes. ..  j 
42.  As  to  allowances I 

3.  As  to  intentioa  of  Congress  regarding  st  ition-houses  in  George- 

town and  Washington | 

4.  As  to,  of  a  special  provision i 

5.  As  to,  of  authority  under  which  an  agent  acts ; 

6.  As  to,  when  meauing  of  language  of  Revised  Statutes  is  plain . . 

7.  As  to,  when  necessary  to  carry  out  the  intention,  reason,  or  ! 

spirit  of  an  act i 
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63 

251 

252 

59 

53 

69 

63 

309 

311 

416 

419 

230 

231 

302 

304 

84 

78 

417 

420 

340 

342 

524 

527 

522 

525 

117 

115 

106 

100 

113 

111 

167 

167 

238 

239 

179 

180 
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Construction — Coutiuued.  ^  I 

8.  Every  part  of  a  statate  must  be  viewed  iu  connection  with  I  i 

the  whole ;  338  340 

9.  Oiven  to  section  3648,  Revised  StatuteK 410  413 

10.  Of  actof  February  12,  lrJ6ri 71  |  65 

11.  Of  act  of  January  20, 1874 I  71  ,  65 

r  16  i: 

12.  Of  actof  Juue  20,1874 i  |  [9  .  [g 

i  244  I  245 

13.  Of  act  of  June  23, 1874 123  121 

14.  Ofactof  March  3,  1875 300  |  309 

15.  Of  act  of  July  12,  1876 43  43 

16.  Of  actof  August  5,  1876 |  8 

17.  Of  act  of  June  14, 1878 \  jj3  j^ 

40  '  40 

i  44  44 

18.  Ofactof  Maroh3,  1879 ,    {  52  ,  51 

123  121 

I  205  '  206 

19.  Of  act  of  May  18,  1880 i... 36  ,  36 

20.  Of  act  of  June  4, 18C0 12'  15 

21.  Of  act  of  June  14, 1880 34  I  36 

22.  Of  actof  June  15,1880 72  67 

23.  Of  act  of  June  16, 1880 259  '  260 

24.  Of  act  of  June  16, 1880,  as  to  public  lands 261  262 

25.  Of  act  of  March  3,  1881 87  81 

26.  Of  act  of  March  3,  1881,  as  to  claims  against  the  District  of 

Columbia 242  243 

2r.  Of  au  officer's  l)ond :J84  387 

28.  Of " any  law    *     *    .*    rolat,iii;(  t'»  revonuo  laws" ,.   441  444 

29.  Ofappropriattou  acts,  as  to  doubts  regarding 135  133 

30.  Of  custom-houses,  court-houses,  post  offices,  and  mariue  ho.s- 

pitals,  as  to :i5fi  35S> 

31.  Of  ditf  irjuce  ia  purpose  and  effdnt  between   iuitructi«»n  and 

regulation,  as  to 559  562 

32.  Of  expression,  ''additional  pay,  extra  allowance,  or  compensa- 

tion"  ..:! - 547  550 

3  i.  Of  expression  "  public  lands  "  in  act  admitting  Kansas 578  5«1 

31.  Of  expression  **  while  actually  employed" 575  578 

35.  Of  general  words  following  particular 276  278 

35.  Of  last  wills  as  to  public  lands • 263  264 

37.  Of  law  by  judicial  tribunal  when  illegal  allowance  has  been 

made 444  447 

3  S.  Of  laws  in  regard  to  payment  of  Tn^asnry  draft    14R  1^ 

3).  Of  logislation  touching  interests  of  laborer  should  be  liberal. . .  199  ^ 

4').  Of  proviso  in  appropriation  act •*93  w7 

41.  Of  public  buildings,  circular  relative  to 364  ^ 

4i.  Of  regulations  as  to  fee^  and  exp-m^es  of  gangers 575  57o 

43.  Of  regulations,  duties  of  accounting  officers,  as  to —  205  206 

44.  Of  regulations  of  Treasury  Department .' 166  Iw 

4'>.  Ofseotion  8  JS, -Revised  Statutes 440  ^w 

46.  Of  section  850,  Revised  Statutes,  by  Attorney-General 278  »0 

47.  Ofsection  877.  Revised  Statutes -•- ,  284  286 

45.  Ofsection  1765,  Revised  Statutes '  5:U  »* 

c  no  104 

4'.».  Of  section  3220,  Revised  Statutes <  lU  }J^ 

50.  Of  section  3645,  Revised  Statutes,  as  to  payment  of  drafts ,  150  15J 

51.  Ofsection  3654,  Revised  Statutes ,  -^^  ^ 

52.  Ofsection  3657,  Revised  Statutes 354'  357 
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ConatrucHon — Continued. 

53.  Of  sections  in  R^yisedStatutesbearingondisbnrsementof  money. 
54.*  Of  sections  in  Ke  vined  Statutes  

55.  Of  sections  70^,  10S9,  and  1090,  Revised  Statntes 

56.  Of  sections  1765  aud  3151  as  to  compensation 

Of  sections  3596  and  3597,  Revised  Statutes ^ 


57. 

58. 


59. 
60. 
61. 
62. 
63. 

64*. 


Of  sections  5595,  5596,  and  5597,  Revised  Statutes 

Of  statute  as  to  "  the  old  law,  the  evil,  and  the  remedy''. .. 

Of  statute  retrospective 

Of  statute  should  be  such  as  to  make  it  operative 

Of  statutes  as  to  costs 

Of  statutes  as  to  funds 

Of  statutes  as  to  gangers'  fees 

65.  Of  statutes  as  to  holidays  

66.  Of  statutes  as  to  mail  service 

67.  Of  the  expression  ''  fees  shall  not  exceed  five  dollars  a  day  "... 

68.  Of  the  expression  ''  when  rendering  actual  service'' 

69.  OfTitleXLI ♦ 

70.  Only  allowable  when  language  is  ambiguous 

71.  Or  inference,  as  affecting  the  exercise  of  power  ...^ 

72.  Or  inference,  as  affectinj^  the  use  of  appropriations 

73.  Regarding  dispoBitiou  of  Senate  contingent  fund 

74.  Regulations  of  Secretary  governed  by  same  rules  of,  as  applied 

to  statutes 

75.  Rule  of,  as  to  restrictive  words  which  may  be  regarded   as 

general  or  conclusive 

76.  Rule  of,  as  to  two  statutes  relating  to  the  same  thing 

77.  Rule  of,  cases  illustrating 

78.  Rule  of,  opinion  of  supreme  judicial  court  of  Massachusetts 

as  to 

79.  Should  be  always  so  as  to  suppress  the  mischief  and  advance  the 

remedy 

80.  Should  be  liberal  towards  officer  where  compensation  is  allowed 

but  amount  doubtful 

81.  To  be  given  to  a  power  of  attorney 

82.  With,  joint  resolution  should  be  liberal 

Conntr active  Mileage — (See  Mileage. ) 

Contract — 

1.  As  to  annulment  of 

2.  As  to,  between  Government  and  private  citizen 

3.  As  to  compensation  of  deputies 

4.  As  to  conditions  annexed  to  it  by  existing  laws 

5.  As  to  employes  of  Government  Printing  Office 

6.  As  to,  for  Army  supplies 

7.  As  to,  for  continuous  service  in  Government  Printing  Office 

8.  As  to  full  conditions  of 

9.  As  to  implication  of,  from  circumstances  

10.  As  to,  in  Osage  treaty  regarding  appropriation  for  fees  and  com- 
missions   

As  to  legal  or  equitable  rights  of  party  to  transfer 

A  lien  arises  by  

As  to,  of  private  person  for  services  for  tixed  period 

As  to,  of  suretyship 

As  to  persons  continuously  employed  in  public  service  under  . . . 
As  to  power  of  Postmaster-General  to  increase  amount  of 

17.  As  to  salary  of  officer  fixed  by 

18.  As  to  special  iiy  ury  in  consequence  of  breach  of 

19.  As  to,  to  pay  a  reward 

20.  As  to  transference  of 

21.  As  to  what  the  laws  annex  to  a 


11. 
12 
13. 
14. 
15. 
16. 


^1 

1? 

|rg 

^ 

^ 

351 

354 

413 

416 

462 

465 

211 

212 

356 

359 

527 

530 

588 

591 

289 

291 

91 

85 

336 

338 

258 

259 

418 

421 

571 

574 

573 

576 

198 

199 

448 

451 

574 

577 

575 

578 

111 

106 

Q7n 

280 

82 

76 

82 

76 

403 

406 

209 

208 

293 

295 

355 

358 

20 

20 

263 

265 

450 

453 

356 

359 

370 

374 

199 

200 

469 

472 

502 

505 

561 

564 

334 

•336 

501 

504 

469 

472 

502 

505 

326 

328 

508 

511 

368 

371 

477 

480 

153 

153 

502 

505 

326 

328 

566 

569 

443 

446 

563 

566 

503 

506 

548 

551 

469 

472 

469  1 
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1^ 


Contract — Continued.  i 

'22.  As  to,  when  rescinded i  503  I  506 

23.  As  to,  with  Meguire 190  191 

24.  Effect  of  prohibition  of  transfer  of,  is  more  than  one  of  remedy  .j  474  477 

25.  Every  person  is  presumed  to  know  legal  effect  of  hin 332  ,  335 

26.  Express  order  of  services  fixing  compensation  before  services  | 

performed  is  a 208  207 

27.  For  carrying  the  mails i  <  A^  ^j^ 

28.  For  carrying  the  mails,  as  to  expedited  service i  443  '  446 

29.  For  carrying  the  mails,  as  to  increased  or  additional  service 443  446 

30.  For  carrying  the  mails,  increase  of  fifty  per  cent,  on |  448  451 

31.  For  continuance  of  called  bonds 217  218 

32.  Implied  allowance  of  Secretary  after  service  performed  is  a 208  '  207 

33.  In  bonds,  effect  of ,  335  337 

34.  Is  more  than  what  is  explicitly  stated ,...  326  3S8 

35.  No  question  can  arise  as  to  leave  of  absence  under  work  by ,  569  572 

36.  No  recovery  for  value  parted  with  upon  an  illegal 476  479 

'37,  No,  shall  be  made  until  appropriation  therefor  by  Congress .  137  134 

38.  Obligation  of,  consists  in  its  binding  force  on  party  who  makes 

it I  3:»  335 

39.  Of  Clift  and  others  with  A.  S.  Meguire 191  191 

40.  Of  service,  as  to  force 520  '  523 

41.  Of  surety  not  to  be  extended  beyond  scope  of  its  terms 379  382 

42.  Performed  by  assignee,  claim  for 469  472 

43.  Reward  as  property  created  by '  543  546 

44.  Terms  of,  with  Meguire,  from  Clift  «f  aZ 191  191 

45.  Transfer  of,  is  snfticient  to  annul 473  476 

Contract-Assignment  Case 469  472 

Contract  IJabUities — 

1.  Obligation  of  Government  to  meet  its 509  512 

Contract  Frice — 

1.  Of  labor,  as  to i  564  567 

Contractor — 

1.  As  to  punishment  for  any  fraud  or  neglect  of  duty  of 473  476 

Contractors —  , 

1.  And  employ^,  as  to  who  are  not  officers 531  534 

2.  As  to,  for  Treasury  Department 565  568 

Contracts — 

1.  As  to,  for  making  surveys 234  2X> 

2.  As  to  fraudulent  bids  for I  477  480 

3.  As  to  leave  of  absence i  564  567 

4.  As  to,  of  Public  Printer ,  501  .  504 

5.  As  to  subletting  or  trausfer  of  mail 469  472 

6.  As  to  subsequent  or  collateral I  476  479 

7.  As  to  system  of  public '  477  i  480 

8.  For  carrying  the  mails  are  usually  let  for  four  years j  451  454 

9.  For  carrying  the  mails,  as  to  stars  in  blank 446  449 

10.  For  personal  service,  as  to ^  521  .  &M 

11.  For  supplying  materials,  as  to ,  521  '  524 

12.  Maxim  in  construction  of '  302  ,  304 

13.  With  the  Government,  as  to  assignees  of .* '  469  472 

Contest—  ' 

1.  Among  attorneys  as  to  reception  of  Treasury  draft 145  ,  146 

Contestant —  i 

1.  For  seat  in  Congress 70  |  6i 

2.  Seated,  to  receive  commutation 71  65 

3.  When  entitled  to  commutation ,  71  |  65 

Contestee — 

1.  In  Congress,  rights  of |  70  I  W 

Contests-—  I 

1.  Between  attorneys  asto  rights  to  receive  drafts,  how  dis|>o8e<l  of.'  173  \  1*^ 
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2  .     s  . 

%4  9 

^1 

1^ 

1^ 

Context —    . 

1.  Meaning  of  particular  expressions  found  by  examining 

**  Cimiitigemt*'-' 

1.  Meaning  of,  as  to  incidental  expenses 

CantingeHt  ExjMn8&^{Qee  Expense.) 
**C<mHnaent  Expenses  " — 

1.  Opinion  of  the  Attorney-General  as  to  the  meaning  of 

2.  Saving  in,  by  superintendent  of  San  Francisco  mint 

Contingent  J^tid— (See  Fund.) 

1.  Of  Senate  and  House 

2.  Of  Senate  and  House,  as  to  disbursing  agents  for 

3.  Of  Senate,  Treasurer  may  be  authorized  to  disburse 

Continuous  Emplojfment^- 

1.  As  to,  in  Government  Printing  Office 

Continuous  Performance — 

1.  Appropriation  for  a,  may  be  applied  for  two  years  after  the  fis- 
cal year  in  which  it  was  made 

ContrtbuHon—iSee  lAdMit^;  Sureties,  <f-c.) 

1.  Bight  of,  in  equity  between  two  sets  of  sureties 

Controlling  Element^ 

1.  As  to  efibct  of  President's  proclamation  on  employes  in  Gov- 
ernment Printing  Office 

Controversy — 

1.  As  to  demand  of  claimant  when  open  to 

Convenience — 

1.  And  ornament,  use  and  appropriations  for ^ 

Converse  vs.  United  States^ 

1.  As  to  additional  compensation 

Conveyance — 

1.  Power  to  sell  land  gives  implied  power  to  make  a 

2.  Vests  in  vendee  right  to  the  refund 

Cooley,  D.  N.— 

1.  Commissioner  of  Indian  Affairs,  in  Hobbs's  case 

Cooper,  Deputy  Collector — 

1.  Party  in  Reward  case 

Co-Partners — 

1.  Form  of  power  of  attorney  to,  to  receive  draft 

Copy— 

1.  As  to,  of  affidavit 

2.  Of  allowance  made  by  Sixth  Auditor  in  Allman's  increased  and 

expedited  case 

3.  Of  bi  ief  of  Nathaniel  Wilson,  attorney  in  Star-Route l^ase 

4.  Of  circular  as  to  ganger's  fees  and  expenses 

5.  Of  Circular  No.  42,  as  to  continuance  of  bonds 

6.  Of  form  of  request  for  continuance 

7.  Of  genera]  instructions  as  to  gangers 

8.  Of  judgment  in  Campbell's  case 

9.  Of  letter  from  Acting  Secretary  of  the  Treasury,  in  Elgee's  case. 

10.  Of  orders  of  Postmaster-General  expediting  service 

11.  Of  orders  of  Postmaster-General  for  increased  service 

12.  Of  quarterly  account  for  salary  of  Governor  Wallace 

13.  Of  supplement  to  Circular  No.  182,  as  to  gangers'  fees  and 

expenses 

14.  Of  table  of  fees  and  commissions  prepared  and  issued  by  Gen- 

eral Land  Office 

15.  Of  voucher  for  transportation 

Copies — 


1.  Of  circulars  in  relation  to  powers  of  attorney . 

2.  Of  records,  as  to  election  cases 


338 

341 

78 

73 

80 

74 

83 

77 

491 

404 

407 

410 

403 
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514 
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244 

245 

335 
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515 
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376 

379 

82 

77 

18 

18 

337 

340 
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260 

552 
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166 

166 

215 

216 

448 
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445 

448 
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219 

219 

220 

577 
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Corkhill,  George  B.—  , 

1.  Letter  of,  as  to  snmmouiiig  witnesseB  in  Guiteau's  trial <  482  485 

Corparaiione —  ,  1  ' 

1.  As  to  rules  of  law  applicable  to !  509  5W 

2.  Or  persons  appointed  to  make  disbursements  for  public  baildiDgsi  352  355 
Corporatione,  Charitaole — (See  Inetitutione.) 

Co$ia—(  See  Expeneee, ) 

1.  Asto I  297  ;  299 

2.  As  to  allowance  for,  by  Commissioner  of  Internal  Revenue ,  109 

3.  As  to,  of  witnesses 1  271  '  273 

4.  As  to  taxing • !  296  300 

5.  Cannut  be  taxed  by  circuit  court  against  tbe  State 254  256 

6.  Letter  of  First  Comptroller  as  to I  298,  300 

7.  Liability  for,  in  criminal  cases ;  249  I  250 

8.  Provision  of  law  as  to I  258  259 

Co-Truetee—iSee  Ti-vitee,) 

Cotton—  I 

1.  Seized,  as  to  demand  for I  465  468 

Countereigning —  I  ' 

1.  As  to  force  of  expression  **  warranted  by  law  " >  479  482 

2.  Warrants,  as  to  authority  of  Second  Comptroller  in * ,  452  455 

3.  Warrants,  duties  of  First  Comptroller  as  to ,  195  ^  196 

Countees  of  8h<rfteebury —  I 

1.  As  to  guardianship 225  1  286 

Coupone — 

1.  Of  bonds  of  District  of  Columbia 241  243 

Court- 
ly Action  of,  in  certifying  compensation ,  285  2H7 

2.  As  to  allowance  made  oy,  for  district  attorney's  services 442  445 

•  3.  As  to  jurisdiction  over  accounting  officers  of  the  Treasury 269  271 

4.  Attomey-at-law  is  an  officer  of 100  95 

5.  Authority  of,  at  subsequent  term  as  to  judgment 10t5  108 

6.  Authority  of  attorney  to  api>ear  in 101  95 

7.  Authority  to  supply  place  of  insane  or  itoii  oov^poa  trustee 217  218 

8.  Cannot  exercise  executive  jurisdiction 271  273 

9.  Circuit,  commissioners  of,  as  to  fees 214  215 

10.  Copy  of  entry  on  record,  in  SeaVs  case 115  113 

11.  District,  authority  of 113  111 

12.  Judicial  e£fect  of  party  changing  attorney  in  a  cause  pending 

in 175  176 

13.  Jurisdiction  as  to  fees 269  271 

14.  Jurisdiction  of,  as  to  notice 105  ,  99 

15.  Jurisdiction  over  marshal 269  271 

16.  On  death  of  principal,  new  successor  in  trust  should  be  ap>  , 

pointed  by 200  201 

17.  Opinion  of,  as  to  cutting,  and  carrying  away  timber  from  In- 

ilian  lands 583  ^ 

18.  Order  of,  as  to  witnesses 481  4«4 

19.  Orphan,  in  Pennsylvania,  practice  as  to  guardians 223  283 

20.  Payment  of  officer  or  employ^,  as  to  witness  in 269  271 

Court,  Appellate—  ' 

1.  Review  of  judgment  in 109 

Court'Bomes— 

1.  Construction  of 356  359 

Court-Martial —  1 

1.  As  to  jurisdiction  over  soldier ,  249  250 

Court  of  Chancery — (See  Court,) 

1.  Jurisdiction  of,  to  give  effect  to  equitable  title  as  to  trusts ^  202  ,  802 

Court  of  Cteifw*— (See  Claime,)  \ 

1.  Action  for  balance  of  salary  lies  in 375  378 

2.  As  to,  judgment  of  District  of  Columbia .' 838  i  239 

3.  As  to,  judgments  of 456  459 
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Court  of  C/atMW— Continued.  j 

4.  As  to  prohibition  of  tranofer  of  contracts I    473  476 

5.  As  to  recognition  of  rights  of  assignees  of  claims  against  the  I 

District  of  Columbia 239  I  241 

6.  Comments  of  First  Comptroller  on  decision  of,  in  Duunegan's  '  | 

case i  109 

7.  Compeusat  ion  allowed  by,  in  Randolph's  case ,      13  |  13 

H.  Decision  of,  as  to  holding  two  offices I    530  j  533 

9.  Draft  isMue<l  for  payment  of 167  167 

10.  Has  no  jurisdiction  in  the  matter  of  an  assignment  of  a  contract.  •    474  i  477 

11.  Judgment  of,  in  Dunnegan's  case i  108 

12.  Jurisdiction  of ' |  110 

13.  Junsdictitm  of,  as  to  compensation  and  damages 502  |  505 

14.  Kansas  advised  to  appeal  to i    325  i  327 

15.  Opinion  of,  in  Dnnnegan's  case  quoted  from i 108 

16.  Petition  of  Thomas  J.  Hobbs  filed,  and  relief  granted i    556  1  559 

17.  Rights  of  assistant  clerk  of ,      12  I  12 

18.  Rlehts  of,  as  to  claimants 167  167 

19.  Rules  a£fecting  attorney  and  client '    102  }  96 

Court,  Supreme —  i 

1.  Decision  of,  as  to  assignment  of  claims 204  '  205 

Court9—  \  1 

1.  Apparent  conflicts  in  decisions  of,  as  to  bonds,  how  reconciled..     334  ,  336 

2.  As  to  different  remedies  to  an  employ^  wrongfully  dismissed...    .520  i  523 

3.  As  to,  in  Match-Bond  cases 430  433 

4.  As  to  relief  in  actions  of  tort !    522  525 

5.  As  to  relief  in,  when  the  action  is  ex-con  tractu 522  '  525 

6.  As  to  remedjr  of  an  assignee  in 452  '  455 

7.  Authority  given  to,  by  consent  of  Government  officers 117  i  115 

8.  Authority  of,  over  cases  not  specifically  provided  for I     111  106 

9.  Authority  of,  to  go  l>ehind  Revised  Statutes \    112  ,  107 

10.  Cannot  interpose  obstacles  to  payment  of  drafts  by  Treasury. ..      143  143 

11.  Claimants  against  insolvent  bauKS  required  to  go  before 131  129 

12.  Criminal  cases  removed  for  trial  from  State  to  national 249  250 

13.  Duty  of,  to  determine  liability  on  bond 330  3:ttJ 

14.  Effect  of  decrees  of,  on  United  States '     159  |  159 

15.  Judgments  of,  as  to  review  of,  by  executive  officers U)9 

16.  Judicial,  will  not  aid  a  wrong-doer ....-# i    349  352 

17.  Jurisdiction  of,  over  attorneys <      Jgi  ^^X 

18.  Jurisdiction  of,  regarding  damages  or  costs i '  1"9 

19.  Jurisdiction  of,  to  annul  judgments j    113  111 

20.  Power  of,  over  citizens  or  officers  abroad I      70  i>3 

Courts  of  Equitjf— 


1.  Jurisdiction  of J       ^^ 


160 
167  I      168 


Covenante — 

1.  Some,  of  vendor  run  with  the  land j    265  !      266 

Covering-in  Warrant — (See  Warrant.)  i 

Craigj  Landon  D, —  i 

1.  Party  in  Benton's  case 453  i      456 

Crawford,  S.  J.—  i  , 

1.  Attorney  in  Kansas  case I    307  ,      308 

Credit—  I 

1.  As  to  allowance  of,  to  officer  in  settlement  of  bis  account 553  '      556 

2.  As  to,  of  disbursing  officer  for  losses  through  failure  of  depos- 

itary       550 

Creditor— 

1.  As  to  deposits 51 

2.  As  to,  of  United  States I    401 

.3.  As  to  rights  of  attorneys  against  claimants  receiving  money  in  j 

Treasury  Department I    161 


553 

51 

4'i4 

162 
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Ct  editor — Continued.  i 

4.  Judgment,  as  to  payment  for  transfer 238  J     239 

5;  Judgment,  rights  of '      94         88 

6.  Preferred,  is  the  Government  a — Receiver's  case 131  ,      129 

7.  Right  of,  regarding  set-off 300        302 

Credits— 

1.  As  to,  in  settlement  of  marshals' accounts 4d2       4b6 

Creek  /ndiant— (See  Treaties,) 
Crime— 

1.  As  to,  arising  under  any  law  relating  to  the  revenue ,    430        433 

2.  As  to,  arising  under  revenue  law i    4*29        A32 

3.  To  obstruct,  resist,  oppose,  or  assault  a  marshal  is  made  a 545       b4d 

Criminal  Arreeta — {See  Arrests,)  I 

Criminal  Cases — 

1.  Liability  for  costs  and  expenses  in 249        250 

2.  Removed  for  trial  from  State  to  National  courts 249        250 

**  Criminal  Offences^*— 

1.  As  to  definition  of  expression 429        432 

Criminal  Prooeedings—iSee  Suits;  Trials,) 

Criminal  Process — (See  Process.)  i  j 

Criminal  Prosecutions— (See  Prosecutions,) 

Criminal  Statute—  I  i 

1.  May  relate  to  revenue  law 441'      444 

Criminal  irarrant—(See  Warrant,)  '  ; 

Crocker^  s  Case —  j 

1.  Referenceto 375  i      379 

Cross-Demands—  ,  i 

1.  Should  compensate  each  other |    456        459 

Cwre  av^  Remedy —  I 

1.  Constructions  adding  force  and  life  to l    401        404 

Currency f  Comptroller  of  tli^{See  ComptroUer,)  | 

Currency —  '  ' 

1.  Checks  and  drafts  not  designed  to  circulate  as ,    142  ,      142 

Custodian—  I  I 

1.  Representative  of  deceased  trustee,  duty  of,  as 202  ,     202 

Custom — 

1.  Of  appointing  officers  as  disbursing  agents,  as  to,  the i    361       364 

Custom-Houses —  %  \ 

1.  Construction  of 350        359 

Customs— 

1.  Revenues,  as  to 416  '      419 

Customs  Duties — 

1.  As  a  source  of  revenue 494        497 

Customs  Officers — 

1.  As  to  fees  paid  into  Treasury  by }      ?lg  i      ^jg 

D. 

Damages^ 

1.  As  to  allowance  for,  by  Commissioner  of  Internal  Revenue 109 

2.  As  to  liquidated  and  unliquidated 517  520 

3.  As  to  probable  cause 109  103 

4.  As  to,  resting  in  opinion 503  606 

5.  Bouvier's  definition  of 518  521 

6.  Claim  for,  under  section  3220,  Revised  Statutes,  authority  of 

executive  officers  to  examine 109 

7.  Claims  for,  allowance  of,  on  contracts  sounding  in  tort  . .  ^ 110* 

8.  Definition  of  unliquidated 503  606 

9.  For  not  building  a  house  properly '    503  506 

10.  For  not  using  a  farm  in  a  workman-like  manner 503  506 

11.  For  unskilful  surgery '    503  506 

12.  Jurisdiction  of  Court  of  Claims  as  to  compensation  and *    502  i  505 
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472 


Damages — Continued. 

13.  On  warrantee  for  sale  of  a  horse i    503        506 

14.  Sonnding  in  tort,  claims  for 503        506 

Damnification —  I 

1.  Is  not  alone  the  test  which  defeats  the  right  of  revocation 179        179 

Danay  H.  L.— 

1.  Party  in  Daua's  case 203  '      203 

Dana'$Cau 203        203 

Daniel-- 

1.  Qaoted  as  to  payment  of  checks 2d  28 

Dargan^  C,  J, — 

1    Opinion-  of  court  delivered  by,  as  to  surriving  trustees 247        249 

Date— 

1.  As  to,  of  bond : 

Davkif  Charles  JET.— 

1.  Party  in  Contract-Assignment  case 

Dealer—  i 

1.  As  to  rights  of,  for  stamps  unnecessarily  used 346  '      349 

DeatK— 

1.  Power  of  officer  revoked  by 47  '        46 

Debatea— 

1.  As  to,  in  ascertaining  intention  of  Congress ^.....i 397*      401 

Debt— 

1.  Bouyier's  definition  of 518        521 

2.  Legal  requirements  for  payment  of 318        320 

Debtor—  ' 

1.  Cannot  discharge  obligation  by  paying  part 376        379 

2.  Estopped  by  payment  from  demanding  a  refund 118        116 

3.  Has  no  right  to  direct  application  of  payments,  as  to  post- 

masters...  I    331        333 

4.  Judgment,  right  of,  to  recover  voluntary  payment ,    113  ,      112 

5.  Judgment,  rights  of,  under  reversal i    119  j      117 

6.  Privilegesof 301        303 

7.  To  United  States,  payment  by  check  on  national  bank.' 129  '      127 

1.  As  to  use  of  set-ofif  to  extinguish 300  1      302 

2.  Of  Territories,  Government  not  liable  to  pav 301  i      303 

Dtfotftoii— (See  Firet  Comptroller;  Second  Comptroller;  Sixth  Auditor;  \ 

Commieeioner  of  Customs,  ^.)  i 

1.  By  A.  G.  Porter,  First  Comptroller,  in  School-Fund  case i    581        584 

2.  Cases  decided  as  to  finality  of  officers' 1      25  ;        25 

3.  In  advance  sometimes  given  bv  accounting  officers 406        409 

4.  Of  Comptroller  final  and  conclusive  311         3^3 

5.  Of  Comptroller  in  appeals  from  Sixth  Auditor  is  conclusive 451         454 

6.  Of  First  Comptroller— (See  First  Comptroller,) 

7.  Of  officer  acting  under  authority  of  law  conclusive 20  20 

8.  Of  Supreme  Court— (See  Courts,) 

9.  Of  the  Commissioner  of  the  General  Land  Office  is  conclusive 

on  accounting  office 283        285 

10.  Of  the  Commissioner  of  the  General  Land  Office  not  conclusive 

on  party  making  entries ^83        285 

Decisions — 

1.  And  opinions  of  the  First  Comptroller,  joint  resolution  of  Con- 

gress as  to ". VII 

2.  And  opinions  of  the  First  Comptroller  transmitted  to  the  Sec- 

retary of  the  Treasury IV 

3.  As  to  liability  of  sureties 386  389 

4.  By  First  Comptroller  transmitted  to  Congress Ill 

5.  Of  First  Comptroller,  as  to  conclusiveness  of 554  557 

6.  Right  of  accounting  officers  to  review 20  i  20 

Declaration —  ^ 

1.  As  to,  of  trust  in  bonds  or  separate  paper 200        201 

H.  Ex.  Doc.  219 42 
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^ 


75 

69 

83 

77 

74 

6d 

77 

71 

516 

519 

501 

504 

Dec'aratfoit— Continued. 

2.  Of  trust,  form  of,  authorizing  substitution  of  new  trustees 202       202 

Declaratory  SiatenienU — 

1.  As  to  fees  and  commissions  in  land  offices 423 

Dec/tfiafion— (See  Forfeiture  of  Salary,) 
Decoration — 

1.  Of  mint  at  San  Francisco,  letter  of  superintendent  regarding  .. 

2.  Of  San  Francisco  mint,  voucher  for,  disallowed 

Decoration  Case 

2.  Statutes  quoted  in 

Decoration  Day — 

1.  As  to  closing  of  the  Departments  and  Government  Printing 

Office  on  

2.  As  to  legal  holidays * 

Decorating — 

1.  Mint  at  San  Francisco,  pay  for j      74  |       69 

.\>ecorationB —  i 

1 .  Constitutionality  of  expenditure  of  appropriations  for 81  '       76 

2.  Of  public  buildings '      74  ,       69 

3.  Propriety  of ,      76         70 

Decrees —  i 

1.  Of  courts,  effectf  on  United  States i     159        159 

Deed— 

1.  As  to  signature  of j     472  I      475 

2.  Of  conveyance,  as  to,  of  public  lands 266       268 

Defalcation —  I  | 

1.  As  to,  of  postmasters 325       328 

Defaulting  Officere—  |  ' 

1.  As  to  interest  on  recoveries  from ,    457       460 

Defence— (Bee  Congress.)  | 

Defendant —  | 

1.  As  to  witnesses  on  behalf  of,  in  criminal  trials 481  I     484 

2.  Rights  of  Government  as ■      98         92 

Deficiency  Appropriation — (See  Appropriation.)  i  i 

Definition — 

1.  Of  expression  "fine,  penalty,  or  forfeiture" I    429  |     432 

2.  Of  permanent,  and  permanent  specific,  appropriations !    244       245 

Delegate—  I  ' 

1  To  Congress,  compensation  of t    403       406 

Delinquent  Officer —  I 

1.  As  to  interest  on  amount  due  from 457        460 

Demonstration — 

1.  In  honor  of  officials 82         77 

Department — (See  Treasury.)  .         , 

1.  As  to  authority  of  the  Head  of,  to  appoint  a  clerk  as  agent,  and 

as  to  compensation 20         20 

2.  Executive,  of  Government  cannot  adjust  equitable  right  of  an  . 

assignee  to  a  claim ■ j    452        455 

3.  Head  of,  right  to  change  balances  certified  by  Comptroller 20         20 

4.  Indian,  appropriations  for i    244        245 

5.  Meaning  of,  in  statutes '     122        120 

6.  Of  the  Interior,  sums  disbursed  by,  as  to  pensions 367  '      391 

7.  Post.-Office,  as  to  management  of 330        332 

8.  Post-Office,  as  to  revenues  of ,    368        371 

9.  Post-Office,  regulation  of,  as  to  deceased  postmasters '      40*        40 

10.  Remarks  concerning  use  and  meaning  of  the  term j     125       123 

Department  of  the  Interior — 

1.  Account  of  disbursing  clerk  in 1  1 

2.  Right  to  hold  two  clerkships  in I  1 

Department  of  the  Treasury — 

1.  Meaning  of,  in  section  236,  Revised  Statutes l:{3       131 
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379 


555 


132 
554 


15C 


233 
51 


Department  of  War — 

1.  An  to  aclvaucement  of  money  to  o£Qcer  of ^ 

DepartmeMtB — 

1.  Aa  to  settleiuADt  of  acconnts  of  disbursing  officers  in  War  and 

Navy 

2.  Co-ordinate  authority  of .,.. 

3.  Executive, asto powers  of, reeardiug  liens I     143 

4.  Independent  establishment  of  Government  not {    122 

5.  Valid  action  of  each,  binding  on  the  others j .  .^ — 

J>epo$it — 

1.  With  assistant  treasurer,  as  to,  in  Receiver's  case 

Depo9itary — 

1.  As  to  credits  to  disbursing  officers  in  case  of  failure  of 

Depontiona — (See  Affidavit;  Complaint,) 
Depo9itwr — 

1.  Funds  of,  rights  of  a  bank  as  to 

DcjHwitory— (See  Treaawry, ) 
DepotU — ( See  Securitie$» ) 

1.  Mineral,  inspection 

2.  Morse  quoted  as  to 

3.  Responsibility  of  bank  for I      50 

4.  Right  of  surety  to  control j      40 

5.  Special,  as  to  Uen  on j    156 

DepredationB— 

1.  Upon  public  timber,  investigations  of I    237 

Deputies—  i 

1.  Ministerial  officers  can  appoint  their  own i      46 

D^uty  Collector-^iSee  Collector.)  ! 

1.  As  to  compensation  of,  in  inspection  of  tobacco  and  cigars !    211 

2.  Is  not  technically  an  officer '    212 

3.  Official  position  of,  defined !    209 

Deputy  Collectors —  ' 

1.  Allowance  for 206 

2.  Serving  under  a  salary,  as  to  additional  allowance  to 209 

Deputy  Marshal —  ♦  I 

1.  Amount  payable  to,  for  services  fixed  by  contract 542 

2.  Not  an  officer '    537 

3.  Right  of,  to  a  reward 542 

4.  The  marshal  and  his  sureties  are  liable  for  default  of >    545 

Deputy  Marshals — 

1.  As  to  payments  of 542 

Deputy  Postmaster — (See  Postmaster,)  ' 

Desert-Land  Entries — (See  Public  Land,) 

Details^ 

1.  Supplied  by  **  lapse  fund  " *. 9 

Detfens,  Charles — 

1.  Attorney-General,  regarding  status  of  special  agents 278 

Devisee — 

1.  Rights  of,  as  to  refund  of  purchase-money  of  land 262 

Di  Cesnola's  Case 142 

Digest— 

1.  Of  appropriations 92 

Diplomatic  Officer — (See  Officer,) 
Director  of  Mint — 

1.  Quoted  in  Decoration  case ' 75 

Direct  Tax— 

1.  Assumption  of  liability  to  pay,  by  Kansas 1    316 

2.  As  to  manner  of  assessing,  collecting,  and  paying '    303 

3.  Obligation  of  Kansas  to  pay 303 

Direct-Tax  Sales— 

1.  As  to  evictions  from  lands  purchased  at 527 
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Disallowance — 

1.  As  to,  in  Hobbe^s  case 

DiBhursing  Agent — (See  Agent.) 

1.  As  to  credit  of,  for  supplying  deficiency  in  approptiatioii 

2.  As  to  effect  of,  snpplying  deficiency  in  appropriation  for  sal- 

aries, &c 

3.  Mr.  Hnidekoper  not  entitled  to  commissions  for  acting  us 

4.  When  appointed  by  the  Secretary  of  the  Treasury 

JDi8hur9ing  Oj^r— (See  OJUcer,) 

1.  Public  Printer  is  a 

DUhunementa —  , 

1.  As  to  practice  of  appointing  officers  to  make 

2.  Circulars  asto < 

3.  For  the  Senate,  as  to 

4.  Of  appropriations  by  charitable  institutions 

Di9Cii*eium — 

1.  As  to  contingent  expenses ^ 

2.  Belonging  to  Congress  alone 

Diapatchee — 

1.  Cable,  to  Mr.  Seward,  copy  of 

DitHnction— 

1.  Between  money  taxes  assessed  and  stamp  duties  not  assessed  .. 
DUiUler-^ 

1.  When  required  to  give  bond 

DiaHlleries— 

1.  As  to  pay  for  locating  and  raiding  illicit 

DitHller'a  Bond— {See  Bond.) 
Diatillery— 

1.  Forfeited  for  defrauding  Government  of  tax 

DUtilling  Apparatus — 

1.  As  to  destruction  of 

2.  Seizure  of,  for  violation  of  law,  as  to 

DUtHbutifm— 

1.  As  to  death  of  party  entitled  to  money 

Dhtrici  - 

1.  As  to  additional  compensation  being  paid  from  taxes  collected 

in 

2.  Commissioners  of,  as  to  presentation  of  claims  to 

Diairict  Attorney — (See  Attorney.) 

1.  As  to  compensation  for  services  rendered  by,  where  there  may 

arise  no  legal  proceedings 

2.  Can  officially  appear  when  United  States  requires  defence 

3.  Claim  of,  quoted 

4.  George  B.  Corkhill,  letterof,  as  to  summoning  witnesses 

5.  United  ^States,  cannot  ex-officio  be  substituted  for  State  prose- 

cuting officer 254  :J5<> 

Dietrict  Attorneys — 

1.  As  to  compensation  of 4^  431 

District  Commisnioners  -(See  Commissioners.) 
District  Court— (See  Court.) 

District  Land-Office  Case 412  413 

District  of  Columbia — (See  District.) 

1.  As  to  expenses  of iM  537. 

2.  As  to  judgment  Of  Court  of  Claims  against i3ts  239 

3.  ^s  to  laws  in  force  in,  regarding  witnesses , 481  4?<4 

4.  Fuel  purchased  in,  to  be  inspected ; 12rt  126 

5.  Government  of,  under  authority  of  Congress 339  312 

6.  Judgment  against 238  239 

7.  Outstanding  claims  of • 12  12 

S.  Rights  of  assignees  of  claims  against 239  241 
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Subject. 


Di9trict8^ 

1.  Collection,  as  to 

2.  Consolidated,  as  to 

3.  Surveying,  as  to,  of  pnblio  lands ' 

Dividend— 

1.  Comptroller  of  Currency  required  to  make  a  ratable 

2.  Due  fnim  Jb^irst  National  Bank  of  New  Orleans  placed  to  credit 

of  United  States 

Dividenda — 

1.  As  to,  in  Receiver's  case 

2.  Claims  as,  offset  from » 

3.  Duty  of  Comptroller  of  the  Currency  as  to  payment  of 

Documentary  StampB — (See  Stamps.) 
Donee — 

1.  As  to  power  to  execute  a  trust 

2.  Rights  of,  as  to  disposition  of  Government  bond ' 

3.  When  power  vests  interests  in,  not  revokable 

Double  Compen8atio»^(Sfie  Compensation,) 

1.  Section  1765,  Revised  Statutes,  as  to 

Doubtful  Language — 

1.  As4to  construction  of 

Draft— 

1.  After  claim  is  allowed  as  to  revocation  of  power  to  receive 

2.  A  proper  indorsement  on,  is  a  legal  voucher 

3.  As  to  attachment  of 

4.  As  to  delivery  of,  to  proper  party 

5.  As  to,  for  called  bond 

6.  As  to,  in  Con  tract- Assignment  case 

7.  As  to,  in  payment  of  claim  against  United  States 

8.  As  to  negotiability  of,  paid  for  supplies  received  on  transfer 

contract 

9.  As  to  payment  of,  by  Treasurer  to  proper  party 

10.  As  to,  when  money  appropriated  for  its  payment  has  bcni 

covered  into  the  Treasury 

11.  Authority  to  issue  duplicate 

12.  Circular  in  relation  to 

13.  Disposition  of,  in  Artificial-Limbs  case 

14.  Duplicate  of  form  of,  bond  of  indemnity  for 

15.  Duplicate  of,  in  favor  of  Di  Cesuola,  asked  for  by  him 

16.  Duty  to  pay,  is  an  executive  function 

17.  Effect  of  making,  payable  to  Moodie 

18.  Form  of  power  of  attorney  to  receive 

19.  Indorsed,  evidence  of  payment  of  claim 

20.  Indorsement  of,  for  collection  or  payment 

21.  Indorsement  on,  by  First  Comptroller  approving  power  of  at- 

torney  

22.  In  Moodie's  case  payable  to  his  attorneys 

23.  Is  an  equivalent  of  money  when  accept<^d  in  liquidation  of  debts. 

24.  May  become  unavailing  us  security  for  attomey*s  fee 

25.  May  pay  money  on,  without  issue  of 

26.  Mode  of  proHentnieut  for  payment 

27.  Of  Treasury,  attorney  having  valid  claim  fi>r  services  can  bavo 

no  lien  on 

28.  Only  a  means  of  effecting  payment 

29.  Or  check,  form  of  power  of  attorney  to  receive 

30.  Or  check,  when  drawer  of,  can  be  released  from  liability 

31.  Payment  of,  to  holder  after  three  years 

32.  Prevention  of  insuing  of  duplicate  of,  prohibited  by  law 

33.  Retention  of,  in  contravention  of  policy  of  law 

34.  Right  of  McAllister  as  to  custody  of . .' 

35.  Right  to  hold,  indefinitely  cannot  exist 

:I6.  Treasury,  attorney  having  possession  of,  has  no  lien  thereon . . . 
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Draft — Continued. 

37.  Until  delivered  is  sabject  to  revocation  by  First  Comptroller..  480  i  4SS 

38.  When  sent  to  care  of  attorney 145  145 

39.  When  to  be  treated  as  a  nullity :  156  :  156 

40.  When  Treasurer  delivers,  to  attorney 145  >  146 

Dr<4fto— (See  Checks,) 

1.  Action  of  Auditor  in  statement  of  account 145  <  145 

2.  And  checks  as  Pftp^r  overdue 142  '  142 

3.  And  checks,  difference  between 150  i  150 

4.  As  to  duplicate 479  '  4«2 

5.  As  to  indorsement  of 100  Ibl 

6.  As  to  liens U^  •  143 

7.  As  to  payee^B  indorsement  on i  204  j  206 

8.  As  to  provisions  by  statutes  for  issuing  duplicates  of 147  '  147 

9.  As  to,  which  have  remained  unpaid  more  than  three  years 479  I  482 

10.  Authority  of  First  Comptroller  over  payment  or  delivery  of 16^  16B 

11.  Circular  as  to  delivery  of, 102  '  97 

12.  Circular  an  to  payment  of,  quoted 173  •  174 

13.  Circular  in  relation  to  delivery  of 145  ,  146 

14.  Circular  of  July  19,  1880,  as  to  payment  of 193  19.1 

15.  Conflicting  claims  as  to  receiving  Treasury IW  i  l^ 

16.  Disposition  of,  when  payable  to  original  claimant,  if  claim  has 

been  sold 203  2U3 

17.  Duties  of  Treasurer  an  to  inaccessible 149  149 

18.  Effect  on  payment  when  overdue 150  150 

19.  For  compensation  to  Senators,  &c 406  '  409 

20.  Issued  for  payment  of,  for  Court  of  Claims 167  '  167 

21.  Powers  of  attorney  as  to 203'  20i 

22.  Powers  of  attorney  to  receive  182  ;  M 

23.  Practice  of  Departments  as  to  delivery  of 145  :  145 

24.  Regulations  as  to  payment,  checks  and 162  '  163 

25.  Treasurer's  duty  in  absence  of  a  regulation  a^  to 182  1*^ 

26.  Treatment  of,  in  payment  of  quartermasters*  vouchers 203  203 

27.  WrofigfuUy  withneld,  authority  to  make  payments  without 

them 142  142 

Drawer — 

1.  Of  interest-check 28  28 

2.  Responsibility  of,  as  to  checks 151  151 

Drawer  of  Check— {Qeo  Check.) 

1,  Or  draft,  when  released  from  liability }  Jc.  j5i 

Dray  age—  \ 

1.  As  to  sums  received  for 370  373 

Duee— 

1.  Disbursing  officers  pay,  in  money  or  by  checks 146  146 

2.  From  the  Government,  modes  of  payment  of 146  146 

Dunnegan'e  Case 93  ^ 

1.  Revised  Statutes  quoted  in 96  90 

2.  Statutes  quoted  in 107  WI 

Dunseathf  David-— 

1.  Party  in  Clift's  case 186  1*^ 

Dunwoodiff  W.  P.— 

1.  Disbursing  agent  of  the  National  Board  of  Health,  as  to  ac- 
counts of 535  538 

Duplicate — 

1.  Draft,  form  of  bond  of  indemnity  for 164.  164 

2.  Draft,  authority  to  issue ,  142  i  142 

3.  Of  draft  in  favor  of  Di  Cesnola  asked  for  by  him   145  '  14^ 

Duration — 

1.  Astoofflce 531  534 

1.  As  to  punishment  of  fiscal  officer  of  charitable  institution  for 

neglect  of 122  l» 
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Sabject. 


2>aUjr— Continued.  '  | 

2.  Of  accoanting  offlcore  as  to  contracts  for  carrying  the  mails  , 

aud  accounts  under 443  '  446 

3.  Of  accounting  officers  as  to  examination  of  claims 489  I  492 

4.  Of  accounting  officers  as  to  extra  allowances i  559  i  562 

5.  Of  accounting  officers  to  make  set-off I  456  >  459 

6.  Of  attorney  as  to  client  cannot  be  delegated j  103  |  97 

7.  Of  Couimisisioner  of  PensionH  under  general  i>ension  laws •)90  394 

b.  Of  Comptroller  of  Currency  to  pay  dividend I  133  i  131 

9.  Of  Congress  as  to  providing  revenue .81  75 

10.  Of  district  attorney  under  section  771,  Revised  Statutes '  1 10  104 

11.  Of  executive  officers  as  to  payment  to  claimants '  166  '  167 

12.  Of  executive  officers  to  make  payments •  1<)6  167 

13.  Of  Government  to  make  payment  wlieu  draft  is  loitt 142  142 

14.  Of  Government  to  pay  salaiy 560  '  563 

15.  Of  marshal  as  to  illicit  distillation 540  543 

16.  Of  marshal  or  deputy,  as  to  violation  of 542  545 

17.  Of  officers  prescribed  by  law  imperative,  not  discretionary 20  20 

18.  Of  postmaster  as  to  payment  by  draft  of  balance  demanded  . . .  330  332 

19.  Of  Secretary  of  the  Interior  under  the  general  pension  laws. ..  390  394 

20.  Of  Secretary  of  the  Treasury  as  to  revising  and  reversing  the  . 

allowance  of  claims >. 129  127 

21.  Of  Surgeon-General  under  general  pension  laws  ,  :{90  ,  394 

22.  Of  Treasurer  as  affected  by  regulations 1H3  184 

23.  Of  Treasurer  as  to  claimants I  171  172 

24.  Of  Treasurer  as  to  payment  of  draft  to  party i  162  ,  162 

25.  Of  Treasurer  as  to  payment  of  money  158  158 

26.  Of  Treasurer  in  the  absence  of  a  regulation  as  to  drafts i  182  182 

27.  Of  trustees ■  217  .  218 

28.  To  pay  draft  is  an  executive  function 159  '  159 

29.  Under  appropriations  for  stated  purposes 13:^  '  136 

I>Nlt«9— (See  Taxes.) 

1.  And  powers  of  Commissioner  of  the  General  Land  Office 234  235 

2.  And  powers  of  surveyor-general 234  235 

3.  And  rights  of  sureties 54  52 

4.  And  trusts  of  postmasters 325  328 

5.  As  to  defrauding  United  States  out  of 441  444 

6.  As  to  office 531  534 

7.  Executive,  jurisdiction  of  courts  over 159  159 

8.  Executive,  limitation  and  absence  of  jurisdiction  of  courts  over, 

considered 143  ;  143 

9.  Of  administrators 51  51 

10.  Of  assessor  imposed  on  internal-revenue  collector,  July  1, 1873  . .  500  '  503 

11.  Of  assistant  medical  purveyor  not  defined  by  statutes ^  383  387 

12.  Of  chief  medical  purveyor,  as  to  383  387 

13.  Of  Commissioners  of  the  District  pf  Columbia  as  to  purchase  of 

fuel 122  121 

14.  Of  executive  officers 34  34 

15.  Of  executors 217  218 

16.  Of  fiscal  officer 122  120 

17.  Of  fiscal  officer  as  to  rendering  accounts 123  121 

18.  Of  foreign  ministers 59  53 

19.  Of  National  Board  of  Health,  as  to 5.35  5,38 

20.  Of  officers  cannot  be  delegated 78  72 

21.  Of  President  regarding  enforcement  of  law 64  58 

22.  Of  public  ministers  defined  by  laws  of  nations 63  58 

23.  Of  the  *^  chief  of  the  branch  of  the  service" 1-^4  122 

24.  Of  Treasurer  as  to  inaccessible  drafts 149  149 

25.  Of  Treasurer  not  modified  by  power  of  attorney 166  167 

Dwarris,  Sir  jP.— 

1.  Rule  as  to  construction,  quoted 337  339 
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1.  Of  the  deoisions  by  the  First  Comptroller,  as  tu 1  V  VII 

EdwrnndB^i  Caw '...  525  i  528 

EdmuntUf  George  F. — 

1.  Party  in  Edmnnds's  case 525.  528 

Effect—                                                                                                          I  J 

1.  And  validity,  as  to,  of  a  second  power  of  attorney 172  '  173 

2.  Offinal  judgment \  108  102 

3.  Of  order  of  Jud^e  to  stay  proceedings 1  105  '  99 

4.  Of  party  changing  attorney  in  a  canse  pending  in  Judicial  court .  175  '  176 , 

5.  Of  President's    proclamation  as  to  employS  in  Qoyemment 

Printing;  Office 512  515 

6.  Of  regulations  or  powers  of  attorney 186  187 

Election  Caees—                                                                                             !  I 

1.  As  to  duties  of  chief  supervisor  of  elections 214  215 

2.  As  to  duties  of  commissioner 214  215 

3.  Fees  in 214  215 

ElgeCf  John  K, —  .  1 

1.  Party  in  Elgee's  case 458  ,  461 

Elgee^s  Case 1  456  459 

Embezzlement — 

1.  As  to ,  125  124 

2.  By  fiscal  officer  of  charitable  institution,  punishment  for 122  '  120 

Emolument — 

1.  And  pav  as  to  discharge ,  405!  408 

2.  As  an  element  of  an  office 532  535 

3.  Astooffice 531  |  534 

Emoluments— (See  Pay  ;  AUowanoe;  Compensation) 20H  207 

Employ^— 

1.  As  to  rights  of  a  dismissed 502  505 

2.  As  to  wrongful  dismissal  of 510  513 

3.  Rights  of,  when  dismissed 509  I  512 

Employ^ —  I 

1.  As  to  compensation  of 565  568 

2.  As  to,  in  Treasury  Department 565'  568 

3.  Government,  as  to  compensation  to,  for  holidays 196  199 

4.  Of  Government,  expenses  of,  as  witnesses .* 269  271 

5.  Of  Government  Printing  Office  are  entitled  to  compensation 

during  suspension  of  work ' 524  527 

6.  Of  the  Government  who  are  within  the  meaning  of  joint  resolu-  , 

tion 199  '  200 

7.  Right  of  compensation  as  to  laws  applicable 512  515 

8.  Special,  as  to  payment  of 9  9 

9.  Temporary,  paid  from  ** lapse  fund" 9  9 

Employer — 

1.  As  to  reserved  rights  ef 522  525 

2.  Liability  of,  as  to  dismissed  employ^ 509  513 

Employment — 

1.  As  to,  under  organic  law  or  appropriation  acts 566  569 

2.  Of  persons  in  Government  Printing  Office,  as  to 507  510 

Enacting  Clause — 

1.  As  to  reduction  of  salaries :<74  378 

Engraving— 

1.  Appropriations  for 523  526 

Entomologist — 

1.  As  to,  in  Department  of  Agriculture 528  531 

Entry — 

1.  Gives  right  to  contest  or  cancellation ,  282  285 

2.  Party  wno  makes  entitled  to  repayment  as  to  public  lands 282  284 
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Subject.  t^  «S 

1.  As  to  erroneons  allownuce  of 2S1  283 

2.  Of  pablic  lauds,  as  to  cancel1atio9  of iidl  283 

BHVOjf  -(See  Min'^ter,)  , 

JS^ily— (See  Coifr<»  0/  Equity,)  | 

1.  Difference  between  nataral  and  legal i  464  <  467 

2.  He  that  bath  committed  iniquity  shall  not  have '  349  I  352 

3.  Of  conrts  follows  the  law I  465  i  468 

4.  Remedial  statutes  in,  construction  of  enacting  words 407  1  410 

5.  Will,  where  no  officer  of  the  Oovernment  is  concerned,  some-  1 

times  restrain  revocation  of  power 1  177  177 

1.  Astowritof .• 106  '  10^ 

E9tabliahment9—' 

1.  Independent,  of  Government,  not  Departments 122  1  121 

B$Uite^ 

1.  As  to,  of  Indians  in  Indian  lands 579  ,  582 

2.  Legal,  in  bond,  trustees  held  in  Bond- Assignment  case 247  248 

3.  Of  postmasters,  liability  of 49  49 

Ettates-- 

1.  fnterest  of,  how  sold  and  conveyed 104  98 

EtUmaiea^ 

1.  For  contingent  expenses  of  district  land  offices 420  4^ 

2.  .May  be  consulted  as  evidence  of  prevailing  coustruction 420  ,  423 

3.  Of  appropriations,  as  to  reference  to,  iu  construing  appropria-  , 

tions 380  384 

4.  Of  expenditures,  as  to 395  '  :^98 

5.  Of  expenditures,  how  prepared 1.1  395  399 


£9loppel—{See  Forfeiture  of  Salary,) 

1.  Meaningof 180  181 

2.  Payment  of  Judgment  as  to 118  ,      116 

3.  Principle  of,  as  applied  to  government 28  28 

EetoppeU—  ' 

1.  Are  admitted  to  prevent  injustice  or  fraud  on  others 180  >      161 

Evatu^e  Case— 

1.  Account  of  disbursing  clerk  iu  Interior  Department 1  1 

EvanSf  George  W, — 

1.  Letter  of 3  3 

Eveleth'e  Case 20  20 

Evictione — 

1.  As  to,  through  failure  of  title - 526  529 

Evidence^- 

1.  As  to,  for  salary 10  10 

2.  As  to  State  debt  of  Kansas  by  act  of  its  legislature 301  303 

3.  Necessary  for  issuing  duplicate  drafts 14*2  142 

4.  Of  acceptance,  notice  essential  ap 99  93 

5.  Of  appointment,  approved  bond  is 126  124 

6.  Of  appointment  of  inspectors 122  120 

7.  Of  inspection  of  fuel 122  120 

8.  Produced  by  Treasurer  as  to  payment  of  warrants 152  145 

9.  Required  of  appointment  of  inspectors  by  accounting  officers..  122  121 
Examination — (See  Inspection. ) 

Examinations — (See  Complaints;  Records.) 

1.  Ah  to  appropriations  by  inspector  of  surveys 234  235 

2.  Filed  and  reserved  by  chief  supervisor  of  elections 214  215 

3.  Of  public  survey*,  decision  of  A.  G.  Porter,  as  First  Comptrol-  • 

ler,  regarding 237  23^ 

Ejcaminer — (See /iM/>ector.) 

1.  Of  national  banks  is  not  an  officer 269  271 

2.  Of  national  banks  is  only  entitled  to  statutory  witness  fees 279  281 

3.  Of  national  banks,  payment  of,  as  a  witness 269  ,      271 
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Subject. 


Examining-Sur^eon —  ' 

1.  As  to  duties  of i    531        534 

Exception — 

1.  Section  2,  act  Febraary  18,  1861,  most  be  constnieil  as  foriiiiui^  i 

an 420        424 

2.  To  the  right  to  hold  more  than  oi\9  office ^ 530        533 

Exceptions —  • 

1.  As  to  effect  of  provisions  in  later  statutes 556  |     559 

2.  Can  only  arise  from  language  with  which  reasonable  clear-  I 

ness  creates  them i    507  i     510 

3.  Should  not  be  carried  beyond  the  clear  words  of  the  statute 

creating  them : 561  ■      664 

Exceeeee — 

1.  As  to  repayment  of ,    281        283 

Exceae-JRefiMd  Case 341        344 

£xct«09— (See  Taxee,) 

Ex  Contractu —  .  i 

1.  As  to  relief  in  court  when  the  action  is 522       525 

Exchange —  , 

1.  Medium  of,  checks  and  drafts  not  designed  to  circulate  as  a 142  '      142 

Exchequer —  I 

1.  Opinion  as  to  moieties  on  a  bond  by  the  Barons  of  the '    386  i     380 

Exclusion — 

1.  As  to  cases  of,  when  not  specifically  provided  fur Ill        106 

Ex  Delicto  —  i 

1.  As  to  relief  in  courts  in  actions  of  tort 522       525 

Execution —  ^ 

1.  Of  power  given  to  several  persons 104         98 

2.  Protection  from,  probable  cause '    109        104 

Executions —  j 

1.  Authority  of  attorney  as  to 101         9S 

Executive  Departments —  ; 

1.  Appointment  of  clerks  authorized  in  laws  organizing 378  i     381 

2.  As  to  duty  and  authority  of  Heads  of j    408  |     411 

3.  As  to  legal  holidays '    501        504 

4.  No  express  law  which  classifies  items  belonging  to  the  various.      396       399 
Executive  Duties— (See  Duties,)  \ 
Executive  Officers— (See  Officers,) 

1.  Cannot  look  into  latent  equities 452        455 

2.  Cannot  presume  misappropriation  of  money 330       332 

Executive  Orders — (See  Orders.)  * 

Executive  Powers—i^ee  Powers.)  • 

Executive  Session — 

1.  Clerks  of  Senate,  how  paid  during 72         66 

2.  Pay  of  Senate  clerks  during 72         66 

Executor — 

1.  As  to  authority  of,  to  continue  bond 219       220 

2.  As  to  authority  of,  when  power  arises  by  implication •    217        218 

3.  Duty  of,  under  will  of  testator 219        280 

4.  May  receive  income  or  rent 221        241 

5.  Of  marshal,  responsibility  of 49         48 

6.  Of  postmaster,  as  to  right  to  salary    , 40  '       40 

7.  Of  postmaster  to  pay  assistant 40         41 

8.  Power  of,  in  case  of  death  of  his  co-executors i    217       218 

9.  Powers  of,  as  to  salary ,      52  '       61 

10.  Remttiuing,  authority  of.  as  to  bonds '    217       213 

11.  Rights  of,  aa  to  refund  of  purchase-money  of  laud 262  '     364 

Executors — (See  Administrators ;  Guardians ;   Trustees.)  I 

1.  Acts  of  one  ordinarily  bring  all I    217       218 

2.  As  to  powers  of,  when  one  renounces  the  trust 226  I     ^ 

3.  Duties  of i    217       218 

4.  Duties  of,  distinct  from  that  of  trustees ,    231  j     333 
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Subject 


ExeoutorB—Conthiued. 

5.  Manner  of  becoming  such 

6.  Or  administrators  of  a  deceased  trustee,  rights  and  duties  of 

7.  Power  of  survivor  of  co-executor 

8.  Powers  of,  in  Philadelphia I 

Exhibition,  International — (See  Centennial  Exhibition,)  I 

Existing  Law — 

1.  As  to  duty  of  Commissioner  of  Pensions  under,  regarding  arti-  I 

flcial  limbs I 

Expediency —  I 

1.  Of  advance  of  money,  as  to | 

Expediting —  •  i 

1.  Service,  as  to i 

Expenditure — 

1.  Of  appropriations  for  decorations,  constitutionality  of >  i 

Expenditures —  | 

1.  Estimates  of .^. 

2.  For  examinations  of  public  surveys,  amounts  of .' i 

3.  Of  charitable  institutions I 

Expense^  Allowance — (See  Allowance, ) 

Expense—  ' 

1.  Contingent,  definition  of ! 

Expenses —  i 

1.  And  c(>sts  in  criminal  cases i 

2.  And  costs,  prosecution  must  bear  its  own 

3.  As  to,  for  service  of  subpoenas 

4.  As  to  retroactive  allowances  for 

5.  Authorized,  of  San  Francisco  mint 

6.  Contingent,  accounts  of,  to  be  scrutinized 

7.  Contingent,  discretion  as  to 

8.  Copy  of  circular  concerning  gangers'  fees  and 

9.  Definition  of,  as  regards  salary 

10.  For  survey  and  sale  of  Indian  lands,  as  to 

11.  Incidental,  meaning  of  ''incident''  dnd  ''contingent,"  as  to... 

12.  Incidental,  of  Philadelphia  mint 

13.  Incurred  in  making  detence  borne  by  United  States 

14.  Of  a  commission,  as  to 

15.  Of  confidential  agents  for  examining  surveys,  asto 

16.  Of  District  of  Columbia,  revenues  for  payment  of 

17.  Of  executing  sentence,  as  to .* 

18.  Of  office,  as  to  further  allowances  to  collectors  for 

19.  Of  special  agents 

20.  Of  supporting  prisoner,  as  to 

21.  Of  transportation  and  confinement  of  persons  arrested 

22.  Saving  by  superintendent  of  San  Francisco  mint  in  contingent. 

23.  Travelling,  of  gaugers,  as  to 

Exposition^  International— \^^^  Centennial  Exhibition,) 

Express  Contract— {^^(i  Conti'oct,) 

Extra  Allowance— {See  Compensation;  Pay.) 

Extra  Allowances — 

1.  As  to  payment  for,  to  clerks  and  employes  of  House  of  Repre- 
sentatives   

Extra  Compensation,  Pay,  or  Allotcance—{See  Compensation.) 

1.  Purpose  and  policy  of  prohibition  against 

Extra  Services — ( See  Services, ) 

1.  As  to  pay  for 

2.  No  fees  chargeable  for,  to  purchasers  of  public  land 
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Factor — (See  Agent;  Atiomty,) 

1.  As  to  effect  of  advancement  on  goods  made  bv 178  179 

Factd^ 

1.  To  be  submitted  by  Secretary  affecting  certified  balance 31*2  i     314 

Falli,  A,  J.—  , 

1.  Attorney  in  Allen's  case 214  215 

Fee— 

1.  As  to  quantity  of  spirits  gauged 570  i     573 

2.  Of  Indian  lands  in  United  States 579  588 

3.  Of  Kansas   trust   and   New   York    Indian    lands   iu  Kansas 

granted  to  Indians 579  582 

Fee-BilU- 

1.  As  to  compensation  under 429  432 

2.  For  gauging,  as  to 571  574 

jP)909— (See  Allowances,  4rc, ) 

1.  Accruing  under  customs  laws  payable  into  the  Treasury :i70  373 

2.  Allowed  claim  agents,  regulations  as  to 196  ,     196 

3.  And  commissions,  duty  ot  register  and  receiver  a.^  t  n 428  431 

4.  And  emoluments  of  deputy  marshals,  as  to 538  i     541 

5.  As  referee,  ri^ht  of  assistant  clerk  to  receive 16  IH 

'  6.  As  to  appropriation  to  authorize  use  of :{70  37:i 

7.  As  to  compensation  for  public  service 572  575 

8.  As  to,  from  customs 416  419 

9.  As  to,  of  inspectors  of  tobacco )  t^il  ^^^ 

10.  As  to,  of  witnesses  in  criminal  trials 481  484 

•   11.  As  to  payment  of,  due  attorneys  of  record '^41  5J42 

12.  As  to  payment  of,  to  attorneys Ui6  16? 

13.  As  to  repayment  of 'jA\  ^ 

14.  As  to  retainment  of,  by  registers  and  receivers 413  416 

15.  Authorized  to  be  charged  hy  section  3239,  Revised  Statutes, ...  413  416 

16.  Availability  of 412  415 

17.  Collected  at  land  offices,  disposition  of 4  i3  4i6 

18.  For  filing  oaths,  sections  82H,  2027,  and  2U31,  Revised  Statutes, 

as  to JIj  215 

19.  For  services  as  referee 12  1^ 

20.  For  services  of  attorneys,  duty  of  executive  officers  as  to 161  1^ 

21.  For  services  of  marshal  for  serving  subpcenas,  letter  of  First 

Comptroller  as  to 297  300 

22.  In  election  cases 214  215 

23.  Not  chargeable  to  purchasers  of  public  land 424  427 

24.  Of  clerks  of  circuit  courts .*»74  577 

25.  Of  gangers,  circular  concerning,  copy  of :»76  579 

26.  Of  gangers,  each  day's  service  must  stand  by  itself  iu  caleulat- 

ing :»70  '>73 

27.  Of  ^augers,  modification  as  to  manner  of  compnting 575  57t? 

28.  Of  inspector  of  tobacco,  as  t«  practice  of  collection 213  213 

29.  Of  inspector  of  tobacco,  as  to  rate  of 213  2^. 

30.  Of  United  States  marshals,  sections  quoted  as  to 286  "^ 

31.  Of  United  States  marshal  when  case  is  removed  from  State  to 

United  States  courts 241)  250 

32.  Provision  for  payment  of,  made  by  Congress :tfj8  371 

33.  Received  under  section  2239,  Revised  Stiitutes,  must  be  covered 

into  the  Treasurv 413  416 

M,  Section  «28,  Revised  Statutes,  as  to  clerks 216  jj? 

35.  Section  828,  Revised  Statutes,  as  to,  for  affixing  seal 215  21d 

Fee-Simple — 

1.  As  to,  of  Indian  lands  in  Kansas 582  585 

Felony--  , 

1.  Power  of  marshal  as  to 542  ^^ 
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Fifth  Anditor—  i 

1.  Account  stated  by,  in  favor  of  Di  Cesnola i  143  i      144 

2.  A4ja8tment  of  fee-bill  for  ganging 572  i      575 

3.  Items  in  account  of,  as  to  BobWs  case 550  553 

4.  Statement  of,  as  to  amount  due  from  Kansas  for  direct  tax I  304  306 

1.  Of  Treasury  Department,  inspector's  bonds  In 122  121 

Final  CompromUe — 

1.  Acceptance  without  protest  of  less  than  is  really  due,  is  in  < 

natureof 376  380 

Final  Judgment — (See  Judgment,) 

1.  Ah  to  payment  of 456  459 

Financial  Clerk--{See  Clerk,) 

1.  Astodutiesof 411  414 

2.  Of  Senate  may  be  an  employ^  of  Treasury  Department, 412  415 

Fine— 

1.  As  to  correct  definition  of 437  440 

2.  As  to  meaning  of,  in  section  ^3^,  Revised  Statutes 429  432 

3.  As  to  proceedings  for  recovery  of 42b  431 

Finee—  . 

1.  As  to  recovery  of,  in  civil  actions  or  criminal  proceedings 435  438 

2.  As  to  remission  of,  by  Secretary  of  the  Treasury 4:^  438 

3.  As  to  sums  received  for 370  373 

Fint  Auditor-- 

1.  As  to  accounts  for  expenses  of  courts 4rt4  487 

2.  Directed  to  disallow  items  of  additional  compensation  in  Kve- 

leth'scase 26  26 

3.  Disallowance  of  voucher  by,  in  Evans's  case 2  2 

4.  Duty  of,  as  to  accounts 519  522 

5.  Jurisdiction  of - 123  121 

6.  Jurisdiction  of,  as  to  accounts 481  484 

.7.  Jurisdiction  of,  as  to  accounts  of  charitable  institutions 122  120 

8.  Jurisdiction  of,  as  to  claims  for  damages 518  521 

9.  Jurisdiction  of,  over  accounts  where  money  for  payment  has 

been  covered  into  the  Treasury. '  478  481 

10.  Jurisdiction  of,  over  marshals'  accounts 279  281 

11.  States  certain  classes  of  accounts 401  404 

Pirtt  Comptroller — 

1.  Accounts  of  the  General  Land  Office  revised  by 233  234 

2.  Acting,  countersigning  warrants ,  382  386 

3.  Advice  of,  as  to  order  of  President  Qrant !  402  405 

4.  Advice  of,  regarding  dividends  in  Receiver's  case 130  128 

5.  A.  G.  Porter,  decisions  by,  in  School-Fund  case i  581  584 

6.  Annual  report  of,  regarding  additional  compensation i  18  | .       18 

7.  Appeal  to,  can  be  made  after  suit  has  been  requested 329  331 

8.  Appeals  to,  from  decision  of  Sixth  Auditor,  section  270,  Revised  : 

Statutes 328  330 

9.  Approval  of  Commissioner  of  Internal  Revenue  not  conclusive 

on 488  491 

10.  As  to  appeals  to,  from  decisions  of  Sixth  Auditor 325  327 

11.  As  to  continuance  of  jurisdiction  of,  over  accounts 489  492 

12.  As  to  decision  not  objected  to  by  State 300  302 

13.  As  to  jurisdiction  of,  in  the  matter  of  delivery  of  drafts 181  181 

14.  As  to  time  of  countersigning  warrants 184  185 

15.  Authority  of,  as  to  payment  or  delivery  of  drafts 168  ,      168 

16.  Authority  of,  as  to  powers  of  attorney 168  168 

.   17.  Authority  of,  as  to  public  lands 281  !      283 

18.  Authority  of,  to  review  amendments  in  Second  Comptroller's 

certificate  when  making  balance  payable  to  assignee ,  453  456 

19.  Cannot  undo  acts  of  predecessors 313  i      315 

20.  Certificates  of,  as  to  amount  due  Kansas  May  6,  1880 305  '      307 
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21.  Certiticate  of,  dated  December  30,  1874,  as  to  amonut  then  dne 

from  Kansas 305  307 

22.  Certiticate  of,  directed  to  Register 310  312 

23.  Certificate  of,  final v i  299  i  301 

24.  Certifies  accounts 401  404 

25.  Certifies  balance  after  Auditor  has  acted  on  the  account i  373  i  376 

26.  Certifies  balance  in  favor  of  Di  Cesnola 143  144 

27.  Charged  with  duty  of  ascertaining  the  amount  of  interest  due  .  457  460 

28.  Check  upon  the  Secretary  as  to  advances 381  384 

29.  Comments  on  decision  of  Court  of  Claims,  Dunnegan's  case 109 

30.  Countersigns  warrants  for  payment  of  money  out  of  Treasury. .  258  260 

31.  Decides  questions  as  to  amount  of  mileage 292  294 

32.  Decision  by,  as  to  direct  tax  of  Qeorgia ,  309  310 

33.  Dtdcisiou  by,  in  Allen's  case ,  216  i  216 

34.  Decision  by,  in  Allspach's  case '  260  i  261 

35.  Decision  by,  in  Benton's  case 454  457 

36.  Decision  by,  in  Bond-Assignment  case 247  249 

37.  Decision  by,  in  Brown's  case i  539  542 

38.  Decision  by,  in  Campbell's  case 239  240 

39.  Decision  by,  in  Chesney's  case 536  I  539 

40.  Decision  by,  in  Cliffs  case I  190  191 

41.  Decision  by,  in  Con  tract- Assignment  case 471  I  474 

42.  Decision  by,  in  Dana's  cas6 '  204  .  205 

43.  Decision  by,  in  Decoration  case 76  1  70 

44.  Decision  by,  in  Di  Cesnola's  case '. ,  146  145 

45.  Decision  by,  in  Dunnegan's  case 97  .  91 

46.  Decision  by,  in  Evans's  case t ,  4  4 

.   47.  Decision  by,  in  Eveleth's  case 22,  22 

48.  Decision  by,  in  Fish's  case 534  537 

49.  Decision  by,  in  Geological-Survey  case ;  136  ,  135 

50.  Decision  by,  in  German-Asylum  case 229  230 

51.  Decision  by,  in  Infant's  case 27  28 

52.  Decision  by,  in  Kansas  case 309  310 

53.  Decision  by,  in  Kilbourn's  case 572  575 

54.  Decision  by,  in  Langford's  case 269  271 

55.  Decision  by,  in  Leake's  case ^  433  436 

56.  Decision  by,  in  McAllister's  case ^  171  1^2 

57.  Decision  by,  in  Osage-Indian  case 244  246 

58.  Decision  by,  in  Penn  Yan  case 42  43 

59.  Decision  by,  in  Ramsey's  case 280  282 

60.  Decision  by,  in  Randolph's  case 13  J3 

61.  Decision  by,  in  Receiver's  case,  (second) 129  127 

62.  Decision  by,  in  Relinquishment  case 2^2  284 

63.  Decision  by,  in  Seat's  case 116  llj 

64.  Decision  by,  in  Seward's  case 63  5" 

65.  Decision  by,  in  Sister  Elizabeth's  case 1*^  1^^ 

66.  Decision  by,  in  Special-Session  case )  ^^ 

67.  Decision  by,  in  Star- Route  case 440  449 

68.  Decision  by,  in  Strauder's  case 256  25-' 

69.  Decision  by,  in  Subpcrna  case 286  2'*^ 

70.  Decision  by,  in  Survey  casa '  234  2j<5 

71.  Decision  by,  in  Swamp-Land  case ,  139  13* 

72.  Decisiou  by,  in  Thompson's  case 250  25J 

7 A.  Decision  by,  in  Trustee-Survivorship  case 232  233 

74.  Decision  bj',  in  Wilson's  case 20H  207 

75.  Decision  by,  in  Worrall's  case 489  49? 

76.  Decisions  by,  transmitted  to  Congress » Ill 

77.  Disposition  by,  of  balance  due  Kansas 306  ^^ 

78.  Duty  of,  as  to  accounts *..    518  5-^ 

70.  Duty  of,  as  to  accounts,  claims,  and  demands 519  ^ 
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80.  Duty  of,  as  to  advances  for  artificial  limbs ,  381  |  384 

81.  D^ty  of,  as  to  countersignioff  warrants 195  >  196 

82.  Duty  of,  as  to  recovery  of  all  debts  due  Government 457  460 

8i  Datyof,asto8uits i  456  459 

84.  Duty  of,  when  possession  of  draft  is  contested 145  '  146 

85.  Effect  of  rulings  of 183  184 

86.  Examines  accounts  stated  by  First  Auditor ,  484  i  487 

87.  Form  of  indorsement  on  draft  approving  powers  of  attorney. . .  183  '  183 

88.  Has  exclusive  and  final  jurisdiction  generally  over  settlement  '  * 

of  Treasurer's  accounts 184  184 

89.  Is  the  only  officer  who  can  decide  as  to  the  legi^ity  of  issuing 

duplicate  drafts 185  185 

90.  Jurisdiction  of,  as  to  accounts i. 481  484 

91.  Jurisdiction  of,  as  to  claims  for  damages 518  521 

92.  Jurisdiction  of,  as  to  countersigning  warrants  and  proposed 

changes  therein  '  452  i  455 

93.  Jurisdiction  of,  over  marshals'  accounts :  279  '  281 

94.  Jurisdiction  of,  over  settlement  of  Treasurer's  accounts I  168  168 

95.  Letter  of,  as  to  taxability  of  the  travel  and  attendance  of  wit-  i 

nesses i  297  '  300 

96.  Letter  of,  regarding  holidays !  199  199 

97.  Limitation  of,  as  to  countersigning  warrants 452  455 

96.  Must  decide  whether  a  claim  is  just  and  valid 488  491 

99.  Must  in  all  cases  judge  as  to  legality  of  advances '^  390 

100.  Opinion  by,  as  to  communication  of  Kansas^of  May 21,  1881  ...  323  325 

101.  Opinion  by,  in  Artificial-Limbs  case 383  :i86 

102.  Opinion  by,  in  Bond-Continuance  case 219  220 

103.  Opinion  by,  in  Bond-Trust  case 201  202 

104.  Opinion  by,  in  Commutation  ease 71  65 

105.  Opinion  by,  in  Conger's  case 36  !  35 

106.  Opinion  by,  in  District-Land-Office  case 414  '  417 

107.  Opinion  by,  in  Edmund's  case r»25  528 

108.  Opinion  by,  in  Elgee's  case 459  ;  462 

109.  Opinion  by,  in  Excess-Refund  case 341  344 

110.  Opinion  by,  in  Guiteau's  case 484  487 

111.  Opinion  by,  in  Hobbs's  case r>.'S3  556 

112.  Opinion  by,  in  Holiday  cane  (second) 199  200 

1 13.  Opinion  by,  in  Huidekoper^s  case :t53  ,  356 

114.  Opinion  by,  in  Indian-Land  case 3G7  370 

115.  Opinion  by,  in  Leave-of- Absence  caMe 564  |  567 

116.  Opinion  by,  in  Leggett's  case 348  I  351 

117.  Opinion  by,  in  Lunch  case 32  33 

118.  Opinion  by.  in  Martin's  case 328  330 

119.  Opinion  by,  in  Moodie's  case 371  375 

120.  Opinion  by,  in  Pol  ice-Station  case 337  339 

121.  Opinion  by,  in  Printer's  case 505  508 

122.  Opinion  by,  in  Reward  raso 544  547 

123.  Opinion  by,  in  Riley's  case 529  532 

124.  Opinion  by,  in  Senate-Clerks'  case 72  67 

125.  Opinion  by,  in  Senate-Disbursement  case 403  406 

126.  Opinion  by,  in  Utah  case J  ^^^  5^^ 

127.  Opinion  by,  in  Wallace's  case .375  '  378 

128.  Opinion  by,  in  Yates's  case 212  '  212 

129.  Opinion  by,  regarding  renting  buildings  for  Government  use. ..  136  '  133 

130.  Power  given,  by  statute  to  decide  what  are  legal  vouchers 18;?  184 

131.  Powers  and  duties  of 236  237 

132.  Powers  of,  as  affected  by  regulations  of  Treasury  Department  . .  168  168 

133.  Powers  of  attorney  filed  in  office  of 183  j  183 

134.  Powers  of,  under  authority  to  countersign  warrants 1 95  196 

135.  Responsibility  of,  as  to  advances 399  402 
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136.  Revises  confidential  agents'  accounts 2:^       237 

137.  Right  and  duty  of,  to  make  setoff 3y3        305 

138.  R.  W.  Tayler,  certificate  of,  as  to  amount  due  for  direct  tax 

from  Kansas 305        307 

139.  Sustains  action  of  Sixth  Auditor  in  Martin's  case 334        336 

Fiscal  Agent— 

1.  United  States  Treasurer  as 402        405 

Fiscal  Officer— (See  Officer.) 
Fish,  R,  A.— 

1.  Party  in  Fish's  case 533       536 

Fish's  Case 533       536 

Fitzgeraldf  James — 

1.  Party  in  Leake's  case 431       ,434 

Five  Per  Centum — 

1.  As  to,  on  Indian  reservations i    578       581 

2.  As  to  proceeds  of  public  lands  in  Kansas 301        3U3 

3.  Deduction  for  payment  in  money  for  stamps 498       501 

Five  Per  Centum  Clause — 

1.  As  to  construction  of,  regarding  appropriation 580       583 

2.  As  to,  in  act  admitting  Kansas 580       583 

Folger,  Charles  Ji— 

1.  Secretary  of  the  Treasury,  letter  of,  transmitting  decision  by 

First  Comptroller  to  Congress • lH 

Force — 

1.  Of  final  judgment,  section  3260,  Revised  Statutes,  as  to 113        111 

Foreign  Ministers^XSee  Ministers,) 
Foreign  State— 

1.  May  sue  State  before  Supreme  Court 324        326 

Foreman — 

1.  As  to,  in  Government  Printing  Office 506       509 

Forfeit— 

1.  Of  lands  by  Indians,  as  to 582       585 

Forfeiture — 

1.  Asto  definition  of 437        440 

2.  As  to  meaning  of 429        432 

3.  As  to  proceedings  for  recovery  of 428        431 

4.  Asto,  under  bond 121        119 

5.  Of  salary,  opinion  of  Attorney-General  regarding 10         10 

6.  Under  bonds,  opinion  of  Attorney-General  as  to 121        120 

Forfeitures — 

1.  As  to  sums  received  for 370  373 

Form — 

1.  Of  bond  of  indemnity  for  duplicate  draft 164  164 

21  Of  bond  of  indemnity  prescribed  by  Treasury  Department 142  142 

3.  Of  bond  of  inspector,  weigher,  or  measurer 127  125 

4.  Of  declaration  of  trust,  authorizing  substitution  of  new  trustee.  202  202 

5.  Of  distiller's  bond...- 115  112 

6.  Of  iutlorsement  on  draft  by  First  Comptroller  approving  pow- 

ers of  attorney 183  183 

7.  Of  postmaster's  acconut 55    

8.  Of  power  of  attorney  to  co-partners  to  receive  check  or  draft. ..  166  166 

9.  Of  power  of  attorney  to  receive  check  or  draft 165  165 

10.  Of  regulation  as  to  indorsement  of  drafts 162  163 

11.  Of  request  of  continuance  of  bonds 219  220 

12.  Sufficiency  in,  of  powers  of  attorney 190  191 

Forms  and  Modes— 

1.  Adopted  by  Secretary  of  Treasury  to  give  eifect  to  law 409        4l2 

Fraud  or  Mistake — 

1.  A  settled  account  may  be  impeached  for 443        446 

Frauds— 

1.  As  to,  against  internal  revenue t    431        ^^ 
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3. 
4. 

5. 
6. 


F)raud9 — Coutinned. 

2.  Powers  of  accoimting  officers  to  investigate I 

Frenek,  H,  f.—  \ 

1.  Assistant  Secretary,  opinion  of,  as  to  construction  of  act  June 
14,  1878 ; 

1.  Duties  of  the  Commissioners  of  the  District  of  Columbia  as  to 
purchase  of 

Evidence  of  inspection  of ^ 

Inspectors  of,  how  appointed ; 

Purchased  by  private  citizens  of  the  District  of  Columbia  to 
bo  inspected , 

Purchased  for  public  service ' 

Receiving,  without  inspection i 

7.  Sections  3711,  3712,  and  3713,  Revised  Statutes,  as  to  the  pur-<  ' 

chase  of *. {  ! 

8.  Vouchers  for  purchase  of I 

"Full  Compemation**— 

1.  Effect  in  appropriation  act  of  expression 

Fkmd—  i 

1.  As  to  surplus  fees  constituting  a 

2.  Contingent,  appropriated  for  purposes  undefined I 

3.  Contingent,  approval  of  head  of  bureau  regarding,  not  con-  j 

elusive I 

4.  Contingent,  as  affected  by  sections  3680  and  3682,  Revised  Stat-j 

utes I 

5.  Contingent,  as  distinguished  from  specific  appropriations i 

6.  Contingent,  Congressional,  as  to  payment  from - j 

7.  Contingent,  control  of,  by  Senate 

8.  Contingent,  may  be  used  as  a  specific  appropriation  sometimes. 
^    Contingent,  may  be  used  when  resolution  of  the  Senate  to  pay 

is  indefinite 

Contingent,  of  Senate  and  House  as  affected  by  section  3682, 
Revised  Statutes 

Contingent,  power  of  Secretary  over 

Contingent,  purposes  of  appropriations  for 

Contingent,  section  3683,  Revised  Statutes,  as  to 

Contingent,  technical  meaning  of 

Contingent,  use  of 

Funded  Loans— (See  Loans,) 
FuHdB— 

1.  As  to  losses  of,  during  the  rebellion 

2.  Of  depositor,  rights  of  a  bank  as  to 

3.  Post  office,  list  of  officers  receiving 

4.  Public,  uniformity  of  action  desirable  in  expenditure  of 

5.  Trust,  as  assets 

Furlough — 

1.  As  to  employes  of  Government  Printing  Office 

Furloughs — 

1.  As  to,  in  Government  Printing  Office i 

Oarden  Botanical — 

1.  Origin  of 

Gardner^  Paymaster — 

1.  As  to,  in  Hobbs's  case 

Gami9hment^(See  Injunction.) 

2.  As  to,  of  Government  and  its  officers 

Oarfield^  James  ^.— 

1.  President,  assassinated  by Gniteau 

2.  President,  died  at  Elberton,  N.  J.,  September  19, 1881 

H.  Ex.  Doc.  219 43 
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James  A.  fifar/feW— Continued. 

3.  RemaiuH  of,  bronght  to  WaHbingtoo,  September  21,  1881 

4.  Keinaiiis  of,  lay  in  state  in  rotunda  of  Capitol 

5.  Keuiains  of,  were  interred  in  Cleveland,  Obio 

Oaugera — 

1.  Copy  of  general  instructions  as  to 

2.  Of  spirits,  compensation  of 

3.  Sball  receive  compensation  only  wben  rendering  actual  service. 
QaugfTH*  Fees^  . 

1.  Commissioner  cannot  carry  to  credit  of  one  day  excess  of  fees 

earned  on  a  previons  day 

2.  Supplement  to  Circular  No.  182,  as  to 

Gauginff — 

1.  Table  of  time  and  quantity,  as  to 

Qausaen,  Mrs,  B,  E,— 

1.  Party  in  Elgee's  case 

General  and  Permanent  Statutee—^See  Statutee,) 
General  Information — (See  Information,) 
General  Instructione^ 

1.  As  to  gangers*  accounts 

General  Land  Office — 

1.  Commissioner  of,  as  to  agents  to  make  investigations 

General  Law — 

1.  Responsibility  and  duty  under,  as  to  disbursements  for  artifi- 
cial limbs 

General  Words — 

1.  As  to  effect  of^  in  a  power 

2.  As  to  restraining 

3.  Means  of  restraining  or  limiting  their  application 

4.  Not  restrained  by  apparent  inference 

5.  Sometimes  in  construction,  are  found  to  be  used  in  a  limited 

sense 

Geological  Surrey— 

1.  Office  for,  as  to  authority  to  rent 

Geological  Survey  Case 

Georgia — 

1.  As  to  direct  tax  apportioned  to 

2.  Money  due,  from  United  States  Government,  as  to  set-off 

German  Asylum  Case 

German  Orphan  Asylum — (See  Asylum,) 

German  Protestant  Orphan  Asylum  Association — 

1.  As  to  appropriation  for  benefit  of 

2.  Fiscal  officer  cannot  be  credited  with  appropriation  for  pur- 

pose of  making  part  payment  for  property  of 

Government  of  the  United  States — 

1.  Adopts  usages  of  business  men 

2.  As  guarantor 


505 
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505 

506 
M 
5W 

577 
572 
573 

580 
575 
576 

570 
575 

573 
578 

571 

574 

458 

461 

577 

5H0 

13H 

4 

394 

396 

508 
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495  . 
413 
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416 

496' 

501 

135 
134 

133 
133 

309 
309 
228 

310 
310 
8S9 

I    228  .     289 
231        «K 


3.  As  to  appeal  from  judgment  of  Court  of  Claims 

4.  As  to  collection  of  revenues  from  person  or  property 

5.  As  to  continuance  of  called  bonds  of 

6.  As  to  liability  of,  to  refund  tg  infant 

7.  As  to  liability  of,  under  unauthorized  agreement  of  Public 

Printer 

6.  As  to  right  of,  to  apply  moneys  received  under  one  bond  to  dis- 
charge debt  under  prior  bond 

9.  Authority  for  renting  buildings  for 

10.  Cannot  deny  or  interfere  with  the  exercise  of  the  right  of 

claimant  to  revoke  power 

11.  Cannot,  without  its  consent,  l>e  made  a  tmstee 

12.  Control  of,  over  foreign  ministers 

13.  Deals  directly  with  marshals 

14.  Does  not  exact  double  taxes 


142 

148 

99 

94 

456 

459 

299 

301 

217 

S16 

26 

27 

501 

504 

332 

334 

134 

133 

181 

181 

158 

158 

65 

59 

545 

548 

350 

353 

Digitized  by  VjOOQIC 


Index  to  Decinions. 


675 


Subject. 


Gifvernment  of  the  United  State» — Continued. 
15.  Duty  of,  as  to  interest-check. 


28 


16. 
17. 

18. 
19. 


20. 


Duty  of,  as  to  soldier I    249 

Employes,  compensation  for  holidays  to ;     198 

Executive  branch  of,  as  to  power  of '    143 

Executive  branch  of,  without  power  to  adjudicate  upon  equit- 
able rights ,    157 

Executive  officers,  agents  of |    142 

21.  Exemption  from  statutes  of  limitation,  interest  statutes,  suit,  &.c.  I    143 

22.  Expenses  of  witnesses  for '    26'.» 

23.  Financial  engagement  of,  as  to |    406 

24.  Fiscal  operations  of,  cannot  be  embarrassed  by  recognition  of 

liens 157 

25.  Independent  establishments  of,  not  Departments 122 

26.  Laws  of  United  States  determine  as  to  claims  of  a  State  against .     301 

27.  Liability  of,  arises  by  statute 99 

27.  Liability  of,  as  to  mileage 289 

29.  Liability  of,  as  to  power  of  attorney ;      94 

30.  Liability  of,  for  interest 456 

31.  Liability  of,  for  salary  of  deceased  postmaster 40 

32.  Liability  of,  for  torts  of  officers' 

33.  Liability  of,  to  individuals 

34.  Liability  of,  to  pay  interest-check  indorsed  by  infant  to  5ofia- 

^4e  holder 

35.  Liability  of,  to  pay  Judgment  to  attorney  of  record 

36.  Liable  for  Judgment,  unless  represented  as  a  party  to  suit 

37.  Money  due  to,  cannot  be  used  by  Secretary  to  pay  claims 

38.  Neither  the,  nor  its  officers  can  be  garnisheed 

39.  No  lien  can  attach  to  moneys  or  drafts  in  possession  of 

40.  Not  bound  by  a  statute  unless  the  contrary  appear  in  express 

terms,  or  by  implication 

41.  Not  chargeable  with  interest  on  money  held  to  be  applied  at  end 

of  litigation , 

42.  Not  liable  to  pay  debts  of  Territories 

43.  Not  responsible  for  neglect  or  deftiult  of  its  officers 

44.  Not  responsible,  unless  represented  by  its  attorney 

45.  Only  bound  by  the  authorized  acts  of  its  agents 

46.  Policy  of,  as  to  interpretation  of  statutes 

47.  Principal  of  estoppel  as  applied  to 

48.  Proposed  compact  with  Kansas  considered 

49.  Right  of,  to  notice 

60.  Right  to  control  St.  Mary's  Falls  Canal 

51.  Rights  of,  as  defendant 

52.  Rights  of,  ns  to  liens  on  drafts 

53.  Protection  of,  against  unjust  clnims    .' 

54.  Reimbursing  officer  who  has  paid  judgment 

55.  Reserves  control  over  money  until  legally  paid 

56.  Responsibility  of,  for  wrong-doing  of  officers  or  agents 

57.  Rights  of,  as  to  property |     119 

58.  Rights  of,  as  to  surrender  by  executive  officer ,     113 

59.  Set-off  against  a  Stat-e  for  direct  tax,  as  to i    300 

60.  Statutes  and  policy  of,  interpose  a  limit  to  circulation  of  draft  ' 

as  money ,    155 

61.  To  a<lvance  moneys  for  expenses  of  survey  and  sale  of  Osage 

land 

62.  To  be  reimbursed  for  advances  for  costs  of  disposal  of  Indian 

lands 369 

63.  Treasurer  of  the  United  States  fiscal  agent  of |    409 

-         -        -    -      -  -  509 
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64.  Unauthorized  acts  of  officers  do  not  bind . 
Chvernment  Bonda—^See  Sonde,) 
Government  Depoeitory — 

1.  Merchants'  National  Bank  was  a 
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Sulject. 


Oocernmeiit  Officers — (See  Officers,) 
OorernmeiU  Printers — 

1.  As  tu  pay  of,  for  ''  day  of  bamiliatioo  and  inouniing^ ,    515       516 

Government  Printing  Office —  ' 

1.  Privileges  of  employes  in j    501        504 

GowanSt  James — 

1.  Party  in  Lea ve-of- Absence  case i    564        567 

Graduation  Jet — (See  Act,) 
Grand  Jury— 

1 .  Of  the  United  States  as  to  true  bills 254        255 

Grant— 

1.  Of  five  per  cent,  of  proceeds  of  sale  of  public  lands 585        588 

2.  To  State  by  Congress,  as  to  a 5fi0  ,     5© 

Grantee — 

1.  Included  in  the  word  assignee 265       266 

Grantees  of  Reversions — (See  Assignees  of  Reversions.) 
Grasshopper — 

1.  Rocky  Mountain,  as  to 529  I     532 

Gratuity  - 

1.  Officers  charffiug,  from  purchasers  of  public  land  are  subject  to  '  | 

summary  dismissal |    424  ,     427 

Great  and  Little  Osages —  i 

1.  As  to  settlers  of  lands  of.... ,    583        586 

Greencastle  Bank  Case I      25  |       25 

Gristoold  ^  Thompson — 

1.  Argument  of,  in  Dnnnegan's  case I      96.       90 

Gross  Amount — 

1.  Of  moneys  received  for  the  United  States  to  be  deposited  in  the 

Treasury |    368  i     371 

Guarantor —  I 

1.  Government  as |      99  i       94 

2,  Rigbtsof ]      99  I       93 

Guardian— {See  Cestui  (^ue  Trust,)  i  i 

1.  Authority  of,  to  indorse  iuterest-checks  due  infant |      26        ^ 

2.  Evidence  necessary  to  establish  authority  to  imlorse 29         30 

3.  May  bring  an  action  in  his  own  name I    225       286 

4.  May  make  leases '. I    225       286 

5.  Proper  person  to  indorse  for  infants I      29         3D 

6.  Rights  of  minor  under -    200       201 

Guardians — (Bee  Administrators ;  Executors  ;  Trustees.)  '  I 

Guardianship—  !  • 

1.  Countess  of  Shaftsbury's  case  as  to 225  1     286 

2.  Testamentary,  survives 225  ;     2586 

Guiteau's  Case 481        484 

Guiteau,  Charles  J.—  ! 

1.  Party  in  Guitean's  case 481,     486 


H.  , 

Habeas  Corpus— {See  Writ.)  , 

Hale,  J,  W,—  ' 

1.  Surety  in  Martin's  case I    327 

HamiltoUf  Alexander —  i 

1.  Quoted  as  to  advances  of  money  from  Treasury 386 

Hands— (See  Public  Printer,) 
Harris,  George  E. — 

1.  Attorney  in  McAllister's  case 

Harrison,  Thomas  B. — 

1.  Party  in  Seat's  case 

Head  of  Bureau — (See  Bureau  ) 

1.  As  to  written  order  by 

Head  of  Department — 

1.  As  to  power  of 


171 

114 
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,  a^  i  fi^ 

fl«ad  of  2>epar/iii0iii— Continued. 

2.  As  to  right  of,  to  Buspend  salary  of  clerk 20  20 

3.  Power  over  contingent  fund 74  69 

4.  Salary  fixed  by  law  cannot  be  reduced  by 1  1 

5.  Under  appropriation  act  to  appoint  agents 20  20 

Head  of  JJepartmenft— 

1.  As  to  control  of,  over  accounts 490         493 

2.  Estimates  of  expenditures  by 395  j      398 

Hdra — 

1.  Rights  of,  as  to  refund  of  purchase-money  of  land 262  •      264 

Hickeif,  n.  jr.— 

1.  Party  in  Cliffs  case 188         189 

Higgenbotham,  John  G.— 

1.  Party  in  McAUisters  case 168  '      168 

HUiorsf  - 

1.  Of  Martin's  case 326  '      328 

2.  Of  McAllister's  case 168         169 

HohWB  CoBe 550         553 

Hobb9,  Thomas  J.— 

1.  Argument  of,  in  Hobbs's  case 552  i      555 

2.  Party  in  Hobbs's  case 550  !      553 

HodgOf  Paynastcr — 

1.  As  to,  in  Uobbs's  case 552!      555 

Holabird,  H.  B.^ 

1.  Party  in  Contract-Assignment  case 470  :      473 

Holcomb,  C,  \V.-~  ! 

1.  Acting  Commissioner  General  Land  Office,  letter  of 366        369 

Holder— 

1.  Of  check  or  draft,  duty  of 151         152 

Holidag  Caae^  {Second) 198         199 

Holiday — 

1.  Compensation  to  Government  employes  for 198         199 

HolidaifB — 

1.  Astolegrtl 501  I      504 

2.  President's  proclamation  as  to 515         518 

Homestead  Act — 

1.  As  to  settlers  under 259         261 

Homestead  Entries — 

1.  As  to  fees  and  commissions  in  land  offices 423        426 

Homestead  Interest^ 

1.  Relinquishment  of  claims  to 281  ;      283 

Homestead  Rights'-  ' 

1.  Scrip  in  commutation  of 424  |      427 

Hot  Springs  Reservation — 

1.  As  to  commissioni^rs  for -    532  '      535 

House  ^ 

1.  Of  Representatives,  as  to  Clerk  of 401         404 

2.  Of  Representatives,  payment  for  additional  services  by  Clerk 

of 593 

Hubhellf  Hon,  Jatf  A. — 

1.  Party  in  Saint  Mary's  Falls  Canal  case 35  36 

HHidekoper's  Case 351  354 

Hnidekoper,  H.S.—  ' 

1.  Party  in  Huidekoper's  case 353  356 

I. 

ntegal  Credit-- 

1.  Or  allowance  in  an  account 444         447 

ImpeachmeHi — 

1.  As  to,  of  a  settled  account  for  fraud  or  mistake 443        446 

Impecoability — 

1.  As  to,  ascribed  to  Government  143         143 
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Subject.  «3        «^ 

:     ^        !_?. 

Implied  Contmci — (See  Contract.) 
Implication — 

1.  Ah  to  repeals  by 15         16 

Imposts— (See  Taxes.) 
Imprisonment — {See  Arrest;  Bail.) 
Inability — 

1.  Of  employ^,  as  to,  duriug  suspension  of  work 522  '      525 

Incident — 

1.  Draft  is  a  mere 155  ,      156 

2.  Meauiag  of,  as  to  incidental  expenses 78         73 

Incidents — 

1.  Are  supplied  by  intendments 337        339 

Incidents  and  InHtrumentalities—{See  Money.) 
Income  Taxes — 

1.  AsHessmeut  of 497        500 

Incompatibility — 

1.  As  to,  of  offices i»*<i9        532 

Incumbent — 

1.  Of  two  compatible  offices,  as  to 530        533 

Indebtedness — 

1.  Of  national  bank  to  United  States 12i)        W 

Indefinileness  of  Statute — 

1.  Construction  of,  as  to 428        431 

Indefinite  Resolution — (See  liesolution.) 
Indemnity  — 

1.  Form  of,  for  duplicate  draft ." 164        164 

2,  Swamp  lands,  settlement  of  claims  for 138        136 

Indemnity  Bond — (See  Bond.) 

Indian  Department — (See  Department.) 

Indian  Land —  , 

1.  As  to  salaries,  fees,  costs,  charges,  expenses,  out  of  proceeds  of 

sale  of 366        3® 

Indian  Land  Case ii66        369 

1.  Opinion  of  tlie  First  Comptroller  in 367        370 

Indian  Ijands — 

1.  In  Kansas,  as  to  conditions  of  sale  of 579       588 

2.  Sales  of :ki6        36^ 

Indian  Iteservations — 

1.  As  to,  in  State  of  Kansas 578  581 

2.  As  to  sales  of  public  lands 578  581 

3.  In  Kansas,  as  to  common  Indian  title  of 579  582 

4.  Lands  included  witbin,  held  by  rigbt  of  permanent  occupancy  .  579  588 

5.  Not  always  considered  as  public  lands 3*^  322 

Indians— 

1.  Rights  of,  regarding  public  lands 579        582 

Indian  Scrip — 

1.  As  to  fees  and  commissions  for  locating 427        430 

Ind'ym  Titlrs— 

1.  As  to  extinguishment  of 5H4        587 

Indictment — 

1.  As  to  criminal  prosecutions  in  national  courts 253       254 

Individuals — 

1.  Liability  of  Government  to : 110 

Indorse — 

1.  Treasurer's  drafts,  powers  of  attorney  to 182        182 

Indorsee — 

1.  Of  Government  checks  or  drafts,  rights  and  duties  of 142       H2 

2.  Of  infant  payee,  as  to  payment  to,  binding  infant 28         28 

3.  Payment  of  Treasury  draft  to,  not  to  be  interfered  with  by 

courts 143        145 

Indorsement — 

1.  As  to  drafts 160       161 
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Indor§ement — Continaed. 

2.  As  t4).iuterest-cheok j 

3.  Of  draft  to  6ojia->W«  holder 

4.  Of  First  Comptroller  on  draft  approviujr  power  of  attorney,  I 

form  of i 

5.  Of  Second  Comptroller  reeomineuding  that  payment  be  made  | 

to  W.  A.  Benton,  bolder  and  owner ' 

6.  On  appropriation  warrant,  copy  of 

Indorsements —  < 

1.  On  voachers  for  transportation , 

Indorser— 

1.  Of  interest-check 

Infancy — 

"Z,  Notice  of,  mnst  be  given  to  the  Secretary  of  tlie  Treasury    

Infant — 

1.  As  to  age  and  responsibility  of i 

2.  As  lo  right  to  indorse 

3.  As  to  right  to  select  guardian 

4    As  to  title  of,  to  interest-check 

5.  Authority  of  ^ardian  to  indorse  and  collect  interest-checks.. 

6.  Effect  of  marriage  as  to  gnardian 

7.  Indorsee  of,  as  to  payment  to,  binding  infant 

8.  Interest-check  due,  authority  of  father  or  mother  to  indorse 

and  collect 

9.  Liability  of  Qovernment  to  refund  to 

10.  Responsibility  of  Government  as  to  indorsements 

11.  Rigot  to  indorse  for  payment  of  **  necessaries  " 

Infant  Asylum — 

1.  Saint  Ann's,  Washington  City ; 

Infants^  I 

1.  Bonds  registered  in  the  name  of j 

2.  Interest-checks  to , 

Infantas  Case - 

Inference  —  | 

1.  Apparent,  cannot  restrain  general  words  of  statute 

2.  Or  construction,  as  affecting  the  exercise  of  power { 

3.  Or  construction  as  affecting  the  use  of  appropriations I 

Information--(See  Indictment,)  \ 

1.  Qeneral,  as  to  inspection  of  public  surveys i 

Iniquity— 

1.  He  shall  not  have  equity  that  hath  committed ' 

Injunction — 

1.  Against  revenne  officers,  as  to 

2.  As  to,  in  power  of  mouey  by  Government , 

3.  As  to  power  of,  over  payment  of  mouey  by  the  Government 

4.  Remedy  against  Government  officers  by 

Inland  Bill  of  Exchauge—(i^ee  Check.) 

Inquiry— 

1.  As  to  moaning  of  commission 

Inspection— 

1.  Of  fuel,  as  to 

2.  Of  fuel,  evidence  of I 

3.  Of  timber  districts  as  to  depreciations , 

4.  Purr.hase  of  coal  and  wood  without > 

5.  Receiving  fuel  without ; 

6.  Of  surveys,  compensation  of , 

Inepector— 

1.  Of  surveys,  permanency  of  employment  of 

2.  Of  tobacco  and  cigars,  no  person  to  hold  both  deputy  collector-  | 

ship  and | 

3.  Of  tobacco,  as  to  compensation  from  manufacturer ' 

4.  Of  tobacco  is  an  officer I 
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Subject.  I     ,2        gs 
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Inspector — CoDtinaed. 

5.  Of  tobacco  is  appointed  by  Head  of  an  Execntive  Department . .  212  SI3 

6.  Of  tobacco  when  aerving  gratis  aa,  cannot  charge  compensation 

as  deputy  collector 213  .  214 

7.  Weigher,  or  measurer,  form  of  bond  of 127  125 

Inspectors — 

1.  Bonds  of,  filed  in  the  Treasury  Department 122  121 

2.  Bonds  required  of 122  121 

3.  Evidence  of  appointment  of 122  120 

4.  Of  fuel,  how  appointed 122  120 

5.  Weighers  and  measurers,  circulars  as  to  bonds  of 127  126 

Inspectors*  Bonds— (See  Bonds.) 

1.  Section  3711,  Revised  Statutes,  as  to 122  121 

Installments — 

1.  Salaries  of  officers  generally  payable  In  monthly 561  564 

Institution — 

1.  Charitable,  as  to  punishment  of  fiscal  officer  for  neglect  of  duty .  122  12() 

2.  Charitable,  status  of  fiscal  officer  of 122  120 

3.  Private  charitable,  rights  of 122  120 

Institutions — 

1.  Charitable,  jurisdiction  of  First  Auditor  as  to  accounts  of 122  120 

2.  Charitable,  liability  of,  for  fiscal  officer  of 125  123 

3.  Charitable,  requisitions  of  fiscal  officer  of 125  123 

4.  Expenditure  of  charitable  .  • 122  120 

Instruclious—{See  Regulations;  Circular,) 

1.  And  authority,  difference  between 595 

2.  As  to,  to  collectors  of  internal  revenue 556  559 

3.  For  executing  bond  for  duplicate  draft i  164  165 

4.  For  executing  power  of  attorney  to  receive  checks  or  drafts  . . .  165  166 

5.  Of  Attorney-General  as  to  Government  witnesses ,  278  2i* 

6.  To  execute  jiowcr  of  attorney  to  co-partners  to  receive  draft ...  166  166 

7.  To  marshals,  as  to 538  541 

Instrumen «— ( See  Ihaft ;  Check. ) 

Instrumentalities— (Bee  Drafts  ;  Claims;  lAens  ;  Money) 154  154 

Insurrectionary  States — 

I.  As  to  evictions  from  lands  purchased  at  direct-tax  sales 527  530 

Intendment — 

1.  Anto 402  406 

Intendments- 

1.  As  to  station-houses  in  Washington  and  Georgetown 338  340 

2.  Incidents  are  supplied  by 337  339 

Internal  Tax^ 

1.  Mentioned  m  section  3228,  Revised  Statutes,  is  a  tax  payable  in 

money 499  502 

Intent— 

1.  And  spirit  of  language  used  in  the  revision,  old  laws  sometimes 

referred  to,  to  nnd  true 472  475 

2.  As  to,  of  makers  of  act 408  411 

3.  LegiHlative,  as  to 335  ^ 

Intention — (See  Construction.) 

1.  As  to,  of  maker  of  power  of  attorney 370  374 

2.  Clear,  of  Congress  should  prevail  even  as  against  mere  letter  of 

statute 412  416 

3.  ronstruction  of  statute  must  not  overlook 336  338 

4.  Of  Congress  as  to  additional  compensation 277  27^ 

6.  Of  Congress  as  to  interpretation  of  statutes 277  ^** 

6.  Of  Congress  as  to  limitation  of  time  for  presenting  claims  for 

refund  of  taxes 494  497 

7.  Of  Congress  as  to  pay  for  services 532  535 

8.  Of  Congress  as  to  restraining  general  words  in  Revised  Statutes.  412  415 

9.  Of  Congress  cannot  be  sought  for  in  debates 397  401 

10.  Of  Congress  controls  words  of  statute 291  *» 
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Intention^Continned. 

11.  Of  Congress  in  using  the  phrase  <'to  the  purchaser  thereof,  his 

heirs  or  assigns" 263  '      264 

12.  Of  Congress  not  to  be  ascertained  from  classification  of  items  in 

estimates  and  apprapriations 

13.  Of  Congress  to  make  fees  available  to  pay  clerks  in  land  oflBces. 

14.  Of  legislature  as  to  meaning  of  word  or  phrase 

15.  Of  legislature  found  in  statute  itself 

16.  Sometimes  collected  from  cause  or  necessity  for  making  statute. 

17.  Sometimes  the  general  state  of  public  opinion  at  the  time  of  the 

enactment  may  be  considered  in  ascertaining  the 

18.  To  prohibit  transfers  of  contracts  must  be  observed 

Interest— * Hee  Claim ;  PrinapaL) 

1.  Accrues  only  by  contract,  statute,  or  by  usage 

2.  And  set-oif,  as  to i 

3.  As  to  a  contingent  possibility  coupled  with  an 

4.  As  to  duplicate  checks  for  payment  of 

5.  As  to,  on  amounts  recovered  by  suit 

6.  As  to,  on  judgments 

7.  As  to,  on  money  held  till  close  of  litigation 

8.  As  to,  on  money  paid  after  long  d«*biy  without  suit 

9.  As  to,  on  money  i*equired  to  be  paid  by  contract. 

10.  As  to,  on  money  required  to  be  paid  by  statute 

11.  As  to  paying,  to  intended  beneficiary 

12.  As  to  payment  of,  to  cestui  que  iruat  on  death  of  trustee i 

13.  As  to  power  of  attorney  coupled  with  an I 

14.  As  to  practice  of  chargmg ' 

15.  Considered  as  damages i 

16.  DocH  not  run  after  payment  into  court 

17.  Illustration  of,  in  judgment 

18.  In  claim,  as  to  assignment  of 

19.  Liability  of  Government  for 

20.  Of  judgments  against  the  District  of  Columbia  regulated  bv  act 

of  June  16,  1H80 ; 

21.  On  adverse  claims  runs  until  final  decisions 

22.  On  bonds  held  in  trust 

23.  On  claim  against  District  of  Columbia 

24.  On  claims  during  time  allowed  for  appeal  from  judgment 

25.  On  judgments  against  the  District  of  Columbia 

26.  On  judgments  in  favor  of  Government 

27.  Payment  of,  to  principal  on  death  of  trustee 

Interest-Check — 

1.  As  to  title  of  infant 

2.  Form  of 

3.  Indorsed  by  infant  to  bona-Jide  holdc>r,  liability  of  Government 
In  terest-  Checks — 

1.  As  to  authority  of  father  or  mother  of  an  infant  to  indorse  or 

collect  , 

2.  As  to  issue  of  duplicates  for  lost 

3.  To  infants ^ 

Interest  Stalute — 

1.  As  to  judgment  againnt  District  of  Columbia  . .   , 

Interest  Statutes- {See  Statntes.) 
Interioi'  Department — f  See  Department.) 

1.  Jurisdiction  or,  as  to  pensions 

2.  Secretary  of,  decision  of,  as  to  allotment  of  lands  to  Indians 

Internal  Duties— (See  Taxes;  Revenue.) 
Internal  Improvements — (See  Kansas.) 
Internal  Revenue— {See  Rerenue.) 
Internal-Revenue  Laws — 

1.  As  to  penalty  for  violating 539 
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082  First  Comptroller's  Office^  Tre€umry  Department 

•  .      8  . 
Subject.  c^         c« 

^-2  !   n 

a.      I  0u 

Internal  Tax — 

1.  Sources  for  ascertaining  meaning  of 493        496 

Internal  Taxis — 

1.  Aa  to  meaning  of 487  ,      490 

2.  As  a  source  of  revenue 494        497 

International  Exhibition — (See  Centennial  Exhibition,)  ^ 

Interpleader —  ' 

I.  As  to  assignment  of  draft - 15b        159 

Interpretation — 

1.  Of  law  when  doubtful 16  16 

2.  Of  statutes,  policy  of  Government  as  to 277        :?78 

In  terpreta  lions — 

1.  As  to,  of  statute 428        431 

Introduction — 

1.  To  Decisions  by  First  Comptroller  William  Lawrence V        VU 

Inventigalions — 

1.  As  to  exuenscs  of  clerk  in  making 138 

2.  Authority  for  appropriations  for  making I     l:<8        136 

3.  By  Congress,  as  to  star-routes 449        452 

4.  Of  charges  made  against  persons  engaged  in  trade  among  the 

Indian  tribes , 138 

J. 

Jenningsy  William — 

1.  Party  in  Dunnegan's  case 94  tfS 

Joint  Anthorily — (See  Authority,) 
Joint  Powers — 

1.  Diflerence  between  trusts  and ^ 247  249 

Joint  liesolution — 

1.  April  16,  1880,  providing  for  payment  of  wages  to  employ^  in 

Government  Printing  Oflftce 506  509 

2.  Of  Congress  as  to  Decisions  and  Opinions  of  First  Comptroller  V  VII 

3.  Of  March  3,  1881,  as  to  per  diem  for  holidays 198  199 

4.  Of  May  31,  1880,  as  t^  right  of  President  to  close  Departments. ,  516  519 

5.  Purpose  of,  as  to  **  all "  omploy<Ss  of  the  Government J99  200 

6.  Should  be  liberally  construed  in  favor  of  employes 199  2U0 

Joint  liesolutions — 

1.  And  hl'U  as  to  National  Board  of  Health 535  53d 

2.  July  12,  1882,  directing  payment  of  compensation  to  employ^ 

in  the  Government  Printing  Office 524  527 

Joseph,  liichard — 

1.  Disbursing  dork,  Interior  Department,  accounts,  Evans's  case.  1  i 
Judges — 

1.  Accounts  of,  stated  by  First  Auditor 484  487 

Judgment — 

1.  Against  deputy  collector,  payment  of 93  tJ7 

2.  Against  District  of  Columbia 238  239 

3.  Against  District  of  Columbia,  by  whcmi  paid 239  240 

4.  Against  District  of  C«>lumbia,  not  a  claim  against  the  United 

States 239  240 

5.  Agaiiust  District  of  Columbia  uot  negotiable 238  239 

6.  Against  District  of  Columbia  payable  either  in  money  or  bondM.  238  239 

7.  Against  officer  for  recovery  of  taxes  illegally  collected,  as  to.  -  111  106 

8.  As  to,  against  United  States  for  costs 255  257 

9.  As  to  date  of  satisfaction  of,  in  Elgee's  case 460  463 

10.  As  to  draft  issued  for  pavment  of 167  167 

11.  As  to  final,  against  distiller^s  bond 113  IW 

12.  As  to  proceedings  after ,  108  10^ 

13.  As  to  satisfaction  of 456  459 

14.  As  to  Secretary's  applying  money  held  bv  him  in  sjitisfaction  of.  468  j      471 

15.  Astota.\es  for ! 119  .      IW 

16.  As  to  vacation  of 117  115 
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17.  Authority  of  attorney*  of  record  to  demaud  payment  of JM 

18.  Antliority  of  court  a8  to,  at  subsequont  term 108 

19.  Claim  agaiiiHt,  as  to  date  of  boud    121. 

20.  Claim  on,  iu  Daniiegan's  case 113 

Copy  of,  Campbell's  case 238 

Eft'ect  of  motion  made  after  term 117 

Exclusion  of  attorney  from  suit,  effect  of,  on 93 

Final,  as  to 105 

25.  Final,  effect  of 108 

26.  Final,  force  of 120 

Final,  when  conclusive  on  all  parties 120 

For  intenial-rt)venae  taxes 113 

How  rendered  void 108 

In  favor  of  Campbell,  time  of  payment  of 241 

In  favor  of  United  States  must  bear  interest  until  satisfied 464 

Internal-revenue  otUcers,  repayment  of 94 

Jurisdiction  of  courts  to  annul 1 13 

Liability  of  Government  to  pay  to  attorney  of  record 94 

Method  of  releasing .' 116 

No  valid  application  for 101 

37.  Of  circuit  oonrt,  as  to 456 

38.  Of  Conrt  of  Claims,  as  to  time  of  payment  of i    456 

Of  Court  of  Claims  in  Dunnegan's  case 

Payment  of,  applicability  of  appropriation  to 94 

Payment  of,  certificate  of  probable  cause  as  to 94 

Payment  of,  constituting  estoppel 118 

Power  to  release,  as  to 117 

Reducing,  by  consent 113 

Reimbursement  of 280 

Remedy  for,  by  writ  of  error ,    118 

Review  of,  in  appellate  court 

Section  32<>0,  Revise<l  Statutes,  as  to  force  of  final 

Sections  3220  and  3689,  Revised  Statutes,  as  to  refunding  money 

paid  on '. . 

50.  Suit  against  revenue  officer  as  to  payment  of 

51.  Title  to,  does  not  pass  by  assignment 

52.  Title  to  money  in  payment  of,  how  divested 

53.  Vacation  of  portion  of 

54.  Valid,  till  reviewed,  is  a  liability 

Judgment  Creditor— {See  Creditor.) 

1.  The  judgment  must  be  paid  directly  to 

Judgment  Creditors — 

1.  Rightsof 

Judgment  Debtor—  (See  Debtor.) 

1.  Rigbt  of,  to  recover  voluntary  payment 

Judgments — 

1.  Against  District  of  Columbia,  mode  of  pnynicnt  of 

2.  As  to,  for  debts  contracted  in  District  of  Columbia 

3.  Cases  cited  as  to 

4.  Of  courts,  as  to  review  by  executive  officers 

5.  Payments  of,  from  annnal  appropriatiouH 

6.  Power  of  executive  officer  as  to  validity  «»f 

7.  Rendered  against  the  United  States,  Receiver's  case 

8.  Right  of  Commissioner  of  Internal  Revenue  or  attorney  to 

vacate 

9.  Section  989,  Revised  Statutes,  as  to 

Judicial  Court— (See  Courts.) 
Judicial  Powers — 

1.  Not  held  by  executive  officer 

Judicial  Proceedings — 

1.  Intended  to  give  effect  to  laws,  not  to  defeat  the  purposes  of 

their  enactment 474 


21. 
22. 
23. 
24. 
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684  First  ComptroUer'a  Ojfflee,  Treasury  Department. 

8«bj«ct.                                          :  ll  I  H 

JuH9dictUm^(^etQ  Courts.)  | 

1.  As  to  disbursemeuts  for  pexiMonSf  &,c ;)96  •  399 

2.  As  to,  of  acGonnting  officers  to  assess  damages •  520  i  523 

3.  As  to,  of  Court  of  Claims 550  '  553 

4.  As  to,  of  courts,  marshals,  accounting  officers i  269  |  271 

5.  Conferred  on  courts-martial  '  473  476 

6.  Courts  have  no,  over  Government  as  to  lost  drafts ,  149  .  149 

7.  Of  accounting  officers  as  to  damages  sounding  in  tort 503  I  506 

8.  Of  accounting  officers  as  to  right  of  set-oil' |  314  316 

9.  Of  accounting  officers  as  to  settlements  and  set-off '  299  301 

10.  Of  accounting  officers  over  claims  and  balances 518  521 

11.  Of  Auditor  and  Comptroller  as  to  accounts '  481  '  484 

12.  Of  Auditor,  opinion  of  Attorney-General  as  to t 110 

13.  Of  court  as  to  notice '  105  99 

14.  Of  Court  of  Claims 1  !  110 

15.  Of  courts  of  equity 167  168 

16.  Of  courts  over  attorneys  .5. ,  100  95 

17.  Of  courts  over  citizens  or  officers  abroad  70  63 

18.  Of  courts  over  executive  powers  and  duties '  159  j  159 

19.  Of  courts  over  Government  of  the  United  States 159  159 

20.  Of  courts  regarding  damages  or  costs j  109 

21.  Of  courts  to  annul  judgments 113  '  111 

22.  Of  executive  officers ,  167  i  168 

23.  Of  executive  officers  as  to  drafts 184  I  185 

24.  Of  executive  officers  as  to  writ  of  error 120  i  118 

25.  Of  First  Auditor 123  i  121 

26.  Of  First  Auditor  and  First  Comptroller  for  allowanct^  on  claims  I 

for  damages 503  I  506 

27.  Of  First  Auditor  as  to  account*^  of  charitable  institutions 122  120 

28.  Of  First  Comptroller  over  balances  certified  by  Second  Comp- 

troller, ns  to  warrants 453  i  4i)6 

29.  Of  Treasury  Department  over  attorneys    101  95 

30.  Over  agent  performing  services  before  Congi-ess  or  the  Depart- 

ments    160  160 

31.  Over  soldier 249  250 

32.  Limitation  and  absence  of,  of  courts 159  159 

33.  Not  conferred  by  consent  of  parties    106  100 

34.  Statute  of  New  York  as  to  magistrates  having  criminal 215  ;  216 

Jurora-r 

1.  As  to  fees  or  costs  paid  to  witnesses  or 481  484 

Jury— 

1.  Grand  or  petit,  as  to  witness  before 284  i  286 

Justice  Buller — 

1.  Opinion  as  to  sureties' liability 386  :  389 

Justice  Cox — 

1.  Opinion  of,  as  to  witnesses  in  criminal  trials  in  DiMtrict  of  Ct^- 

lumbia,  copied 484  I  487 

Justice  Story — 

1.  As  to  true  construction  of  an  officer's  l>ond 384  |  387 

2.  Opinion  of,  as  to  act  of  public  officer  in  violation  of  the  duties 

of  his  office 475  ,  471? 

Justice  Washington — 

1.  Quoted  as  to  liability  of  sureties 385  ■  388 

K.  i 

Kansas  Case '  299  301 

Kansas —  I 

1.  Account  of,  for  direct  taxes  has  been  stated  and  certified >  318  320 

2.  Act  of  February  20,  1863,  by  legislature  of,  to  fund  Territorial  '  I 

debt ............:... J  304!  306 

3.  Act  of  January  29,  1861,  admitting |  :^02  I  304 

4.  Abjudication  of  executive  officers  regarding  claims  of '  320  '  322 
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5.  Advised  to  go  to  Conrt  of  Claims  for  relief 

6.  AniooQt  credited  to,  by  \j'ay  of  set-off 

7.  Amunot  deposited  by  Treasurer  to  credit  of t 

8.  Amonut  of  claim  of,  under  act  July  27,  1861 i 

9.  Assumed  liability  for  payment  of  direct  tax 

10.  As  to  assumption  of  direct  tax  by 

11.  As  to  conditious  of  adiuissiou  of,  into  the  Union 

12.  As  to  credit  for  15  per  cent 

13.  As  to  disposition  of  amount  due  to } 

14.  As  to  liability  of,  for  direct  tax 

15.  As  to  reserve  from  sale  of  public  lands  for  public  roads  aud 

internal  improvements 

16.  Certificate  of  Comptroller,  June  23,  1881,  as  to 

17.  Claim  of,  as  to  school-funds , 

18.  Claims  for  war  ex)»en8es 

19.  Communication  from,  of  May  21,  1881 

20.  Conditions  precedent  to  admission  of 

21.  Construction  of  expression  **  public  lands"  in  act  of  admission 

of 

22.  Demands  legal  proceedings  to  be  instituted  by  Secretary  of 

Treasury  as  to  amount  due 

23.  Rights  of,  to  test  validity  of  action  of  accounting  officers 

24.  Rights  of,  under  act  March  3,  1875,  as  to  set-off 

25.  State  of,  as  to  proceeds  of  sale  of  public  lands 

26.  War  warrant  issued  in  favor  of 

KansoB  TrM««— (See  Indian  Seaervations.) 

Kansas  Trust  and  Diminished  Beserts — (See  Indian  Reservation,) 

Kaufman  vs.  United  States 

Kent-- 

1.  Remarks  of,  as  to  common  law 

Kilhoumj  Oscar — 

1.  Party  in  Kilboum's  case 

Kilboum^s  Case I 

Ktmbally  I.  G,— 

1.  Attorney  in  Clifb's  case 

Kinney,  J.  -F.— 

1.  Attorney  in  Cliffs  case 

2.  Is  entitled  to  receive  draft  on  warrant  in  favor  of  Clift 

Knoicledg&^{  See  Notice, ) 

1.  Of  equivalent  to  notice  I 

2.  Of  or  nptice  must  be  proved 

3.  Of  payment  by  sureties  estops  them  from  objecting ' 

4.  Of  Postmaster-General  or  Sixth  Auditor  of  source  of  money  , 

used  in  payment  of  draft 

Kropp,  Christian 

2.  Party  in  Seat's  case 

L. 

Labor — 

1.  As  to  sums  received  for 

Laborer — 

1.  Legislation  touching  interests  of,  should  be  liberally  construed. 
Laborers--(See  Public  Printer,)  1 

Land —  i 

1.  As  to  disposition  of  proceeds  of  sale  of  Indian : 366;      369 

2.  As  to  disposition  of  proceeds  of  sale  of  the  Osage  trust  and  di-  i  j 

mi nished  reserve !    366        369 

3.  Claim  for  refund  attaches  to I    259  I      260 

Land  Offices—  I 

1.  District,  as  to  appropriations  for  incidental  expenses  of 412  '      415 
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Subject.  £S 


1.   s, 


II 


Landramy  W,  J. — 

1.  Party  in  Brown's  case 538  i  541 

Lands--  ' 

1.  As  to  survey  and  sale  of  Osage 366,  369 

2.  As  to  refund  of  moneys  paid  for 259  ;  260 

3.  Indian,  as  to,  in  Kansas 578  >  5bl 

4.  Owned  by  United  States  in  Virginia  and  Florida,  as  to 528  531 

5.  Public,  Indian  reservations  not  always  considered  as 320  |  322 

•^.  Redeemed  under  act  June  8,  1872,  as  to 528  i  531 

7.  Sold,  repaying  purchase-money  of 525  I  528 

8.  Survey  of 233  234 

Langford,  F.  P,— 

1.  Party  in  Langford's  case 269  ,  271 

Langford^s  (Uue '  269  i  271 

Lap$e  Fntid —  ' 

1.  Temporary  employes  paid  from  9  9 

2.  Usage  as  to 1  1 

3.  Vacancies,  details 9  .  ^ 

Law — (See  Statnites.) 

1.  An  authorized  regulation  has  the  force  of 173  1^ 

2.  As  tojeaveof  absence , 566  5® 

3.  As  to  violation  of 476  '  4^ 

4.  Congress  fixes  salary  by ,  560  5w 

5.  Enforcement  of,  duties  of  the  President  regarding 64  ,  5^ 

6.  General  principles  of,  as  to  payment  of  claims 172  :  173 

7.  Interpretation  of,  when  doubtful j  16  I  16 

8.  Of  agency,  effect  of,  as  applied  to  payment  of  drafts '  181  i  1°1 

9.  Or  regulations  as  to  pay  ot  officer  or  employ^ i  537  .  540 

10.  Uelief  is  in  some  States  granted  in  equity  when  party  has  acted  ' 

under  a  misapprehension  of  the '  378  381 

11.  Revision  not  intended  to  change  any 441  ^ 

12.  Uniformity  of,  as  to  public  lands ■  262  264 

Lawful  CuMtom—  ! 

1.  As  to  pay  of  Government  printers  for  holidays '  517  580 

Law  of  Agency^ 

1.  Asto 585 

Law  of  ATi/iona—  ' 

1.  Duties  of  public  ministers  defined  by 63  |  * 

2.  Law  of  land 59  1  » 

Lawrence,  WiUiam—  '  , 

1.  First  Comptroller,  decision  by,  in  Allen's  case ■  216  i  *1J 

2.  Firht  Comptroller,  decision  by,  in  Allspacli's  case 260  j  *^ 

3.  First  Comptroller,  decision  by,  in  Benton's  case 454  J^ 

4.  First  Comptroller,  decision  by,  in  Bond-Assignment  case 247  '  *^ 

5.  First  Comptroller,  decision  by,  in  Brown's  ciwe , 539  |  jjr 

6.  First  Comptroller,  decision  by,  in  Campbell's  case 2:<9  ^ 

7.  First  Comptroller,  decision  by,  in  Chesney's  case ,  636  j  ^ 

8.  First  Comptroller,  decision  by,  in  Cliffs  case '  190  j  J;J 

9.  First  Comptroller,  decision  by,  in  Contract-Assignment  case '  471  •  ^ 

10.  First  Comptroller,  decision  by,  in  Dana's  case •  204  i  *Jj 

11.  First  Comptroller,  decision  by,  in  Decoration  case  76  '  ': 

12.  First  Comptroller,  decision  by,  in  Di  Cesnola's  case 146  1*: 

13.  First  Comptroller,  decision  by,  in  Dunnegan's  case 97  ,  ^' 

14.  First  Comptroller,  decision  by,  in  Evans's  case 4  ^ 

15.  First  Comptroller,  decision  by,  in  E veleth's  case 22  _S 

16.  First  Comptroller,  decision  by,  in  Fish's  case 534  |  ^ 

17.  First  Comptroller,  decision  by,  in  Geological-Survey  case '  136  ^ 

17.  First  Comptroller,  decision  by,  in  German-Asylum  case 1  229'  ^ 

19.  First  Comptroller,  decision  by,  in  Infant's  case 87  ^^ 

20.  First  Comptroller,  decision  by,  in  Kansas  case :  309  |  ^L 

21.  First  Comptroller,  decision  by,  in  Kilbonm's  case 572  ^ 

22.  First  Comptroller,  decision  by,  in  Langford's  case I  269  I  " 
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WWiam  Xatrrfnce— Continned. 

23.  Finjt  Comptroller,  decision  by,  iu  Lenke's  case 

24.  First  Comptroller,  decision  by,  in  McAllister's  case 

25.  First  Comptroller,  decision  by,  in  Osage  Indian  case 

26.  First  Comptroller,  decision  by,  in  Penn  Yan  case 

27.  First  Comptroller,  decision  by,  in  Ramsey's  case 

28.  First  Comptroller,  decision  by,  in  Randolph's  case 

29.  Fir^t  Comptroller,  decision  by,  in  Receiver's  case,  (second) 

30.  First  Comptroller,  decision  by,  in  Relinquishment  case 

31.  First  Comptroller,  decision  by,  in  Seat's  case 

32.  First  Comptroller,  decibion  by,  in  Seward's  case 

First  Comptroller,  decision  by,  in  Sister  Elizabeth's  case. .. 


33. 

34.  First  Comptroller,  decision  by,  in  Special-Session  case  . 

35. 
36. 
37. 


First  Comptroller,  decision  by,  in  Star-Ront«  case 

First  Comptroller,  decision  by,  in  Strander's  case •. . . 

First  Comptroller,  decision  by,  in  Subpoena  case  

38.  First  Comptroller,  decision  by,  in  Survey  case 

39.  First  Comptroller,  decision  by,  in  Swamp-Land  case 

First  Comptroller,  decision  by,  in  Thompson's  case 

First  Comptroller,  decision  by,  in  Trustee-Survivorship  case  . .. 

First  Comptroller,  decision  by,  in  Wilson's  case 

First  Comptroller,  decision  by,  in  Worrall's  case 

44.  First  Comptroller,  letter  of,  transmitting  his   decisions    and 
opinions  to  the  Secretary  of  the  Treasury 

45.  First  Comptroller,  opinion  by,  in  Artificial-Limbs  case 

46.  First  Comptroller,  opinion  by,  in  Bond-Continuance  case 

47.  First  Comptroller,  opinion  by,  in  Bond-Trust  case 

First  Comptroller,  opinion  by,  in  Commutation  case 

First  Comptroller,  opinion  by,  in  Conger's  case 

First  Comptroller,  opinion  by,  in  District  Land-Office  case 

First  Comptroller,  opinion  by,  in  Edmunds's  case 

First  Comptrollej,  opinion  by,  in  Elgee's  case 

First  Comptroller,  opinion  by,  in  Excess-Refund  case 

First  Comptroller,  opinion  by,  in  Guiteau's  case 

First  Comptroller,  opinion  by,  in  Hobbs's  case  

First  Comptroller,  opinion  by,  in  Holiday  case,  (second) 

First  Comptroller,  opinion  by,  in  Hnidekoper's  case 

58.  First  Comptroller,  opinion  by,  in  Indinn  Land  case 

59.  First  Comptroller,  opinion  by,  in  Leave-of-Absence  case 

6*>.  First  Comptroller,  opinion  by,  in  Leggett's  case 

61.  First  Comptroller,  opinion  by,  in  Lunch  case 

62.  First  Comptroller,  opinion  by,  in  Martin's  case 

63.  First  Comptroller,  opinion  by,  iu  Moodie's  case 

64.  First  Comptroller,  opinion  by,  in  Police-Statiou  case 

65.  First  Comptroller,  opinion  by,  in  Printers'  case 

66.  First  Comptroller,  opinion  by,  in  Reward  case 

First  Comptroller,  opinion  by,  in  Riley's  case 

First  Comptroller,  opinion  by,  iu  Senate-Ch*rks'  case 

First  Comptroller,  opinion  by,  in  Senate-Disbursement  case 

First  Comptroller,  opinion  by,  in  Utah  case J 

First  Comptroller,  opinion  by,  in  Wallace's  case 

72.  First  Comptroller,  opinion  by,  in  Yates's  case 

Law$ — 

1.  As  to,  of  a  general  and  permanent  character 

2.  Int'emal-revenne,  as  to  stamps  for  cigars 

3.  Relating  to  the  revenue,  as  to 

Leake,  Joseph  B, — 

1.  Party  iu  Leake'scase f.. 

LeakesCaee 


40. 
41. 
42. 
43. 


48. 
49. 
50. 
5L 
52. 
53. 
54. 
55. 
56. 
57. 


433 
171 
244 

42 
280 

13 
12U 
2«2 
116 

6:^ 

123 

85 

446 
256 
286 
2:M 
139 
250 
^232 
•208 
489 


67. 
68. 
69. 

70. 

71. 


383 
219 
201 

71 

36 
414 
525 
459 
341 
484 
553 
199 
353 
367 
564 
348 

32 
328 
371 
337 
505 
544 
529 

72 
403 
558 

375' 
212 

527 
346 
429 

430 
428 


436 
172 
246 

43 
282 

13 
127 
284 
114 

57 
121 

79 
593 
449 
258 
288 
235 
137 
251 
233 
207 
492 

IV 
386 
220 
202 
65 
36 
417 
528 
462 

487 
556 
200 
356 
370 
567 
351 

33 
330 
375 
339 
508 
547 
5:« 

67 
406 
561 
595 
378 
212 

530 
349 
432 

433 
431 


Digitized  by  VjOOQIC 


688  First  Comptroller's  Office^  Treasury  Department 

-.Is. 

Leaset — 

1.  Guardian  may  make ,    225  I     226 

Leare-o/'Ahsence  Case 563  ,     566 

Leave  of  Absence — 

1.  As  to  privilege!)  of  employes  paid  by  the  day  or  piece,  regarding .      564  '     567 

2.  Usage  and  regulatiooB  as  to 563       5(i6 

Leave  loith  Patf —  ' 

1.  Extent  of,  for  foreign  minister 64  ,       58 

9.  Of  foreign  minister,  how  obtained 64         56 

Legal  Holidaifs — 

1.  Joint  resolution  as  to,  for  employes  in  Government  Printing 

Office 506        509 

Legal  Proceedings — 

1.  Services  by  district  attorney  entitled  to  compensation,  even 

if  there  be  no ,    442  .      445 

2.  Under  act  March  3,  1875 300        302 

Legal  Iteprtseniative — (See  Executor;  Administrator.)  ^ 

Legal  Tender — 

1.  As  to  payment  of  debt ,    301  i     303 

Leggeit's  Case '    346  (     349 

Legal  Fouckers—{See  Vouchers.) 
Leggeit  f  Ch,— 

1.  Not  rightful  parties  to  claim  for  allowance  for  cigar-stamps 349  .     352 

2.  Parties  in  Leggett's  case 346       349 

LeggetVs  Money-Order  Cigars — (See  Cigars.) 

Legislation— 

1.  Particular  provision  of  acts  not  to  be  construed  as  general 135  .     133 

2.  Prohibiting  extra  compensation •    210       209 

3.  Touching  interests  of  laborer  should  be  liberally  construed '    199       200 

Lemon,  George  E. —  | 

1.  Attorney  in  Benton's  case 453  i     456 

Letter^  I 

1.  From  acting  Secretary  French  to  attorneys  for  Kansas  regard-  | 

ing  set-off '  325  ;  327 

2.  From  Attorney-General  as  to  Kansas  claim !  324  I  326 

3.  From  Di  Cesnola  on  file  in  Fifth  Auditor's  Office ,  144  |  144 

4.  From  State  Department  as  to  commission  of  stenographer  for  ! 

International  Sanitary  Conference |    536  •     539 

5.  From  the  Secretary  of  the  Treasury  transmitting  the  decisions  | 

by  the  First  Comptroller  to  Congress I    III'      m 

6.  Of  Acting  Commissioner  General  Land  Office,  as  to  Indian  < 

lands 366  I     3® 

7.  Of  Acting  Secretary  French  to  First  Comptroller  as  to  Kansas  ' 

claim  325        327 

8.  Of  Acting  Secretary  in  regard  to  minors i      27  |       27 

9.  Of  Acting  Third  Auditor  to  Secretary  as  to  Benton's  case ,    454  j     457 

10.  Of  Assistant  Treasurer  United  States  to  First  Auditor  in  regard 

to  minors 27  i  27 

11.  Of  Attorney-General  Nelson  as  to  appointment  of  special  agents.' |  138 

12.  Of  Chief-Justice  Waite  as  to  appropriation  clause <    588  591 

13.  Of  Chief  of  Bureau  of  Engraving  and  Printing  as  to  leave  of  | 

absence  with  pay 564        567 

14.  Of  Commissioner  of  General  Land  Office  as  to  contingent  ez-  , 

penses  of  land  offices ,    413  .     416 

15.  Of  Commissioner  of  Internal  Revenue,  as  to  allowance  for  cigar-  !  , 

stamps 347  350 

16.  Of  CommiNsioner  of  Internal  Revenue  as  to  salaries  of  collectors.  557  560 

17.  Of  Commissioners  as  to  purchase  of  a  lot 336  |  339 

18.  Of  Comptroller  of  the  Currency  in  Receiver's  case 130  ;  126 

19.  Of  Comptroller  of  the  Currency  to  Secretary  of  the  Treasury  I 

regarding  First  National  Bank  of  New  Orleans 130  .     128 

20.  Of  C.  V.  Riley  as  to  holding  two  offices 1    589  I     53« 
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LetUr — Continued 

21.  Of  Edward  A.  Smith  regarding  allowance  for  cigar-Btanips 

22.  Of  financial  clerk  of  Senate,  as  to  coiupeuaation 

23.  Of  George  B.  Corkbill  quoted  from 

24.  Of  George  E.  Lemon,  attorney,  to  Secretary,  as  to  Benton's  case. 

25.  Of  Hon.  George  F.  Kdmunds,  quoted  as  to  Revised  Statutes 

26.  Of  John  B.  Hawley,  Assistant  Secretary  of  the  Treasury,  in  Con- 

tract-Assignment case 

27.  Of  Kansas  State  treasurer  as  to  State  indebtedness 

2d.  Of  Public  Printer  as  to  payment  of  employes  while  work  was 

suspended 

29.  Of  K.  W.  Tayler,  Comptroller,  March  11,  1669,  quoted  as  to  dis- 

bursements  

30.  Of  Secretary  Boutwell  as  to  Hobbs*s  case  quoted  from 

31.  Of  Secretary  of  State  in  Seward's  case 

32.  Of  Secretary  of  the  Senate  as  to  pay  of  Senate  clerks 

33.  Of  Secretary  of  the  Senate  regarding  the  pay  of  Senate  clerks. 

34.  Of  Secretary  of  the  Treasury  as  to  receivers  of  public  moneys.. 

35.  Of  Secretary  of  the  Treasury  to  Comptroller  of  the  Currency.. 

36.  Of  Secretary  of  War  as  to  appointment  of  special  agent  or  com- 

missioner  

37.  Of  Sixth  Auditor  in  Martin's  case 

38.  Of  Story  &,  Wilson  regarding  quartermasters' vouchers  referred 

to  Second  Auditor 

39.  Of  superintendent  of  San  Francisco  mint  regarding  decorations. 

40.  Of  the  First  Comptroller  transmitting  his  decisions  to  the  Sec- 

retary of  the  Treasury 

41.  Of  Thomas  J.  Hobbs  as  to  relief  from  charge  against  him  for 

loss  by  depository 

42.  Of  treasurer  and  assessor  of  District  of  Columbia  as  to  extra 


347  I 
403 
483  I 
454  ' 
525  I 

470 
304 

505 

410 
551 

60 

84 

72 
341 
130 


551 


pay w 

43.  or  Treasurer  in  Contract-Assignment  case 

44.  On  behalf  of  Di  Cesnola  to  First  Comptroller 

45.  Of  Secretary  of  War  to  Mr.  Eveleth .*. . 

Levuing—(8eo  Taxes,)  i 

Liaiilitiear-- 

1.  General  mode  of  paying  public I 

2.  Of  sureties  on  second  bond | 

3.  Of  United  States  as  to  discharging I 

4.  Use  of  postal  revenues  fo»  paying < 

Liahility  —  i 

1.  As  created  by  acceptance t 

2.  As  to  assumption  of  payment  of .• 

3.  As  to,  of  drawer  of  clieck  or  draft 

it  As  to,  of  sureties  on  an  officer's  bond I 

.  5.  As  to,  under  contracts 

6.  For  costs  and  expenses  in  criminal  cases ] 

7.  For  expenses  for  Government  witnesses : 

8.  New  sureties  are  not  liable  for  previous  wrong-doing  of  princi- 

pal  ' 

9.  Notice  requisite  to  fix 

10.  Of  disbursing  officer  for  moneys  lost  through  failure  of  depos- 

itory   i 

11.  Of  estate  of  postmasters I 

12.  Of  fiscal  officers  of  charitable  institutions > 

13.  Of  Government  arises  by  statute l 

14.  Of  Government  as  drawee  of  draft 

15.  Of  Government  as  to  interest  laws I 

16.  Of  Government  as  to  mileage 

17.  Of  Government  as  to  power  of  attorney 

H.  Ex.  Doc.  219 44 


350 
404 
486 
457 
528 

473 

306 

508 

413 

554 

54 

79 

66 

344 

128 

138 
329 

205 


IV 
554 


533 

536 

471 

474 

144 

144 

21 

21 

401 

404 

330 

332 

401 

404 

331 

333 

99 

93 

301 

303 

142 

142 

384 

.387 

502 

505 

249 

250 

269 

271 

334 

336 

97 

91 

550 

553 

49 

49 

125 

123 

99 

93 

151 

151 

456 

459 

289 

291 

94 

88 
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Liability— Continned. 

18.  Of  Government  as  to  rules  of  law  applicable  to  pablic  corpora- 

tions   I  509  512 

19.  Of  Government  for  salary  of  deceased  postmaster J      40  •       41 1 

20.  Of  Government  for  torts  of  officers 11(> 

21.  Of  Government  for  wood  received  by  officer '  476  i  479 

22.  Of  Government  to  individuals ! 110 

23.  Of  Kansas  for  direct  tax,  as  to 309  312 

24.  Of  officer  or  agent  (disbursing)  of  the  United  States 125  123 

25.  Of  private  pei*8on  to  dismissed  employd 502  505 

26.  Of  public  corporations 509  512 

27.  Of  sureties  according  to  term  of  the  bond 334  330 

28.  Of  sureties,  as  to,  for  all  sums  finally  found  due 334  336 

29.  Of  sureties,  how  arising 49         49 

30.  Of  sureties  on  bond  inquired  into  in  suit 330  332 

31.  Of  sureties  on  one  bond  after  another  bond  is  given 335  |  337 

32.  Of  sureties  on  postmaster^s  bond 325  328 

33.  Of  sureties,  statutory  exception  to  general 335  337 

34.  Of  sureties  when  principal  gives  a  new  bond  on  reappointment.-  335  337 

35.  Of  surety  for  improper  disposition  of  money  after  notice  to  post- 

master   326  328 

36.  Salary  not  connected  with - '      49         49 

37.  Till  reviewed,  valid  judgment  is  a •. 109 

38.  Under  bond,  when  principal  estopped  from  denying 121  119 

39.  When  drawer  of  check  or  draft  can  be  released  from 151  151 

IAoen8e$^(Bee  Taxes;  Bevmue.) 

License-Tax^ (See  Tax,) 
Hen — 

1.  Arises  by  contract 153  15$ 

2.  As  to  drafts 142  143 

3.  As  to  force  of,  made  on  claim  prier  to  issuing  of  warrant 153  153 

4.  As  to,  on  money  in  Tri»asury  pending  suit  on  bond 467  470 

5.  Attorneys,  as  to  jurisdiction  of  courts  over 143  143 

6.  Judicial  attributes  of 143  143 

7.  Means  of  enforcing 158  I  158 

8.  No,  can  attach  to  money  or  drafts  in  possession  of  the  Govern- 

ment  i  143  143 

9.  Of  an  attorney,  modes  of  enforcement  of ' 159  '  159 

10.  Of  attorney,  as  to  usage  and  practice  of  courts  regarding 143  143 

11.  On  draft  of  Treasury,  attorney  having  valid  claim  for  services 

can  have  no 157  157 

12.  On  draft  or  money  not  recognized  by  Treasurer (  143  143 

13.  Technical,  incidents  of,  as  applied  to  a  Treasury  draft 154  154 

Liens — 

1.  As  to,  arising  from  constructive  trusts 159   '  159 

2.  As  to,  on  notes  and  bills  belonging  to  a  depositor  in  bank  for 

collection 156  156 

3.  Powers  to  enforce,  judicial,  not  executive 160  160 

Limbs—  I 

1.  Artificial,  as  to 388  391 

2.  Artificial,  as  to  disbursing  appropriations  for ,  379  382 

Limit—  .  ' 

1.  As  to  pay  of  deputy  marshals 538  541 

Limitation —  I 

1.  As  to.  on  money,  tax  refunds I  487  490 

2.  As  to  rate  of  wages,  but  not  as  to  time • 508,  511 

3.  As  to  time  of  filing  claims  for  war  expenses ^..j  300  9^ 

4.  Imposed  by  act  of  April  7,   1880,  as  to  expediting  star-rente  I 

service |  449  i  452 

5.  To  prosecutions,  as  to I  441  '  444 

Limitations —  i 

1.  As  to,  imposed  by  section  76,  Revised  Statutes !  412  I  41^ 
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Limilationa— Continued, 

2.  Of  appropriations  for  confidential  agents  by  section  2223  of  Re 

vised  Statutes :. 

•         3.  Statute  of,  claim  barred  by 

List—  I 

1.  Of  catos 

lAihographiug —  , 

1.  Appropriations  for 

Little,  WiUiam— 

1.  Party  in  Allspach's  case 

Loans—  ' 

I.  Regulations  as  to  payment  of  interest  on 

Local  Statute— 

1.  As  to  effect  of ■ 

Locator  of  Lands — ( See  Purchaser, )  ' 

Locust — 

1.  As  to  investigation  of  Rocky  Mountain I 

Lord  Bacon — 

1.  As  to  receiving  gratuities  for  making  extraordinary  efforts  to 

discharge  his  official  duties * . 

Lord  Campbell  - 

1.  Said  that  it  is  the  duty  of  courts  to  see  that  hard  cases  do  not  ! 

make  bad  law ^ i 

Lord  Mansfield—  I 

1.  Opinion  of,  as  to  set-off I 

LorinQj  J, —  I 

1.  Opinion  of  court  as  to  settlement  of  contracts 

Loss— 

1.  Pecuniary,  of  dismissed  employ^,  as  to 

Losses — 

1.  By  failure  of  depository 

Lots— 

1.  As  to  sale  of,  in  Georgetown  and  Washington 

Lunacjf — 

1.  Existence  of,  never  operates  to  revoke  a  power 

Lunatic — 

1.  Committee  of  a,  the  death  of  one  extinguishes  the  office 

Lunch  Case 


529 


472 
465 
451 
502 
550 
337 


M. 

Magistrate — 

1.  Having  criminal  Jurisdiction,  statute  of  New  York  as  to  . 
MaU— 

2.  Contract  for  carrying 

Mail  Contractor — 

1.  As  to  quarterly  account  of 

Mails— 

1.  As  to  celerity,  certainty,  and  security  of  carrying 

Maker— 

1,  Of  interest-check 

Maker  of  Cigars — 

1.  Claim  of,  for  stamps  is  not  assignable 

2.  Rights  of 

Mandate — 

1.  Of  Supreme  Court,  certified  copy  of 

Manufacturer— {8ee  Dealer ;  Maker,) 


1.  Rights  of,  for  allowance  for  cigar-stamps. 
he 


2.  When  trustee,  rights  of. 
Mapping — 

1.  Appropriations  for 

Marginal  Notes — 

1.  To  sections  1763, 1764,  and  1765,  Revised  Statutes,  as  to  . 


225 
32 


215 

45 

444 

446 


346 
346 

458 

346 
348 

523 

530 


235 
132 

236 
131 

111 

V 

523 

526 

260 

261 

147 

147 

560 

563 

532 


548  '      551 


475 

468 

454 

505 

553 

340 

223 

226 
33 

216 

45 

447 

449 

28 

349 
349 

461 

349 
351 

526 

533 
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Marine  Hoapitah — 

1.  Coustruction  of •. 356  I  359 

Marines —  I 

1.  As  to  artiftcial  limbs 379  ,  388| 

Marshal  and  Sureties — 

1.  Liable  for  defaults  of  deputies I  542  545 

Marshal y  United  Stales —  ' 

1.  As  a  disbursing  officer .' i  269  271 

2.  As  to  fees  and  euioluments  of i  544  547 

3.  As  to  viohition  of  oath  of  office  of i  545  548 

4.  Antborized  to  charge  statutory  compensation 255  257 

5.  Antborized  to  pay  witnesses  their  fees,  Thompson's  case '  255  |  257 

6.  Can  only  receive  reward  with  the  approval  oi  Congress <  546  549 

7.  Duty  of,  as  to  illicit  distillation '  540  I  543 

8.  Duty  of,  prescribed  in  sectiou  787,  Revised  Statutes |  544  |  547 

9.  Fees  and  expenses  of 256  258 

10.  For  District  of  West  Vir^rinia,  submits  question  of  Jurisdiction 

of  State  and  United  States  courts.... I  249  250 

11.  Of  District  of  Columbia,  as  to  credits  allowed 482  i  486 

12.  Of  District  of  Columbia  is  a  disbursing  officer 484  i  487 

13.  Power  of,  as  to  felony 542  .  545 

14.  Promise  to  reward,  as  to 542  545 

15.  Responsibility  of  executor  of 49]  48 

16.  Responsibility  of  snrt*ties  of |  49  ,  48 

17.  Rights  of  deputies  in  case  of  death  of .• 49  |  48 

18.  Sections  quoted  as  to  fees  of ,  286  \  288 

Marshals,  United  5/a<e»— (See  Dinhursinff  Officers.) 

1.  Accounts  of,  stated  by  First  Auditor 484  '  487 

2.  Adjustment  and  settlement  of  accounts  of !  269  I  271 

3.  As  to  examination  of  accounts  of !  481  484 

269i  271 


4.  As  to  payment,  expenses  and  witness  fees. . 
'     B.  W,— 


Martinj 

1.  Parry  in  Martin's  case •    328       330 

Martin,  John  J, —  'I 

1.  Party  in  Martin's  case ^ 326  '     328 

Martin's  Case |    325  |     327 

Martin  vs.  Mott 25         25 

Marrin,  E,  E.—  |  , 

1.  Question  as  to  taxability  of  the  travel  and  attendance  of  wit-  ; 

nesses,  SubpoBua  case '    298  1     300 

Match-Bond  Cases — 

1.  As  to  allowance  to  district  attorney  for  preparing 430  I     433 

Maxim—  \ 

1.  In  construction  of  contracts 302  I     304 

May,  Thomas  /'.—  ' 

1.  Receiver's  case,  check  of 130        129 

McAllister's  Case 166        167 

1.  History  of 168  '     169 

McAllister,  Richard — 

1.  Petition  tiled  by,  with  Commissioner  of  Claims ,     168        168 

McAllister,  liidtard,  Jr. — 

1.  Attorney  in  McAllister's  case 171        171 

Medical  Purveyor — 

1.  As  to  medical  supplies 379        382 

Meguire,  A.  S, —  .  ] 

1.  Party  m  Clifb's  case I    186  .     187 

Meguire.  J.  B\ — 

1.  Party  in  Cliffs  case '    187       1* 

Meigs,  M.  C. — 

1.  DepOMits  and  credits  of,  as  to  Hobbs's  case 552       555 

Members  of  Congress — 

1.  Right  of,  to  commutation 70  "      61 
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Merchantt?  National  Bank—  ' 

1.  As  to,  Uobb's  case 

Merrick,  R.  T.— 

I         1.  AttoFDey  for  Seward 

Miami — (See  Indian  Iiesirt>ations,) 
Michigan— 

1.  As  to  sections  of  pablic  lands  set  apart  for  a  university 

2.  State  sai>eriptendent  of,  annual  report,  Conger's  case 

Afi2ea^0— (See  Costs.) 

1.  As  to  classes  of  subpoenas 

2.  Bat  one  charge  for  several  writs 

3.  Constructive,  as  to 

4.  On  HubpoBuas,  how  to  be  cliarged 

5.  When  allowed : 

Mileage  Fees — 

1.  Difference  between  Government  and  private  suitor 

MUler,  Charles  C— 

Party  in  Penn  Yan  case 

Miller^  Justice — 

1.  Opinion  of,  as  to  meaning  of  "  office  " 

MUler^  Mrs,  liebecoa— 

1.  Executrix  of  Charles  C.  Miller,  Penn  Yan  case 

Mineral  Claims — 

1.  And  protests  as  to  fees  and  commissions  in  land  offices 

Mineral  Deposits-^See  Deposits.) 
Minister  Resident — (See  Minister. ) 
Minister^ 

1.  Foreign,  as  agent  of  the  President 

2.  Foreign,  as  to  absence  from  post  of  duty 

3.  Foreign,  extent  of  leave  with  pay 

4.  Foreign,  leave  of  absence  with  pay,  how  obtained 

5.  Foreign,  locality  of  "  post  of  duty  "of 

6.  Foreign,  post  of  duty  of 

7.  Foreign,  province  of  accounting  officers  as  to 

8.  Foreign,  salary  of,  how  fixed 

9.  Foreign,  section  1741,  Revised  Statutes,  as  to  post  of  duty  of. . . 
Ministers^ 

1.  Foreign,  absence  of 

2.  Foreign,  Adee,  Alvey  A.,  State  Department,  as  to  absences  of.. 

3.  Foreign,  authority  of  President  over 

4.  Foreign,  control  of  Government  over 

5.  Foreign,  duties  of 

6.  Foreign,  how  appointed 

7.  Foreign,  salaries  of 

8.  Foreign,  section  1742,  Revised  Statutes,  as  to 

9.  Public,  duties  of,  defined  by  law  of  nations 

Minnesota — 

1.  As  to  amount  of  pablic  lands  set  apart  for  schools 

Mini— 

1.  Philadelphia,  Incidental  expenses  of 

2.  San  Francisco,  authorized  expenses  of 

3.  San  Francisco,  letter  of  superintendent  of,  regarding  decora- 

tion of 

4.  San  Francisco,  pay  for  decorating 

5.  San  Francisco,  regular  business  of 

6.  San  Francisco,  saving  in  contingent  expenses  of 

7.  Superintendent  of,  right  to  entertain  assay  commissioners 

Mini-Assay  Commission •. 

ifi#cJ^i^/— (See  Statntes.) 

1.  As  to  remedial  law 

Mietake-- 

1.  Force  of  allowance  by  Commissioner  of  Internal  Revenue  when 
founded  on  , , 
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Satject. 


Mistake  or  JfYaud— 

1.  A  settled  aoooaDt  may  be  impeached  for 443  446 

Misoellaneoua  Objects —  I 

1.  ADnaal  estimates  of  War  Department  as  to  artificial  limbs 396  ;     399  ' 

2.  As  to  artifical  limbs 3o8  I     392 

3.  Under  War  Department,  as  to  expression 380  384 

MUchai^ 

1.  Case  of,  referred  to  in  Eyans's  case (>  6 

Minor — 

1.  Interestsof 200  201 

Minors-- 

1.  Letter  of  Acting  Secretary  in  regard  to 27  27 

2.  Letter  of  Assistant  Treasurer  of  the  United  States  to  First 

Aaditor  in  regard  to 26  27 

3.  In  Government  service,  claim  of,  precluded  by  payment 26  27 

Modo— 

1.  As  to,  of  taking  acknowledgments 153  153 

2.  Of  payment  of  debt 301  .      303 

3.  Of  settling  and  paying  a  claim  against  the  United  States,  as  to.  518  531 

4.  Prescribed  for  payment  of  debt 318  320 

Modes— 

1.  As  to,  of  discharging  financial  liabilities  of  United  States 404  407 

2.  Of  collecting  iuternal-revenne  taxes 119  '      117 

3.  Of  compensation  for  public  service 572  575 

4.  Of  obtaining  new  trial 107  .     101 

Moieties—i  See  Salary. ) 

Money — 

1.  Application  of,  to  specific  purpose  before  it  is  in  the  Treasury..  417  420 

2.  Appropriated  for  War  or  Navy  Departments  drawn  from  Treas- 

ury by  warrants 395  |     399 

3.  As  to  appropriations  of,  for  a  stated  purpose 138  136 

4.  As  to  countersigning  warrants  for  payment  of 258  260 

5.  As  to,  in  custody  of  Government  due  to  claimant 443  446 

6.  As  to  joint  authority  of  attorneys  to  collect 94  t* 

7.  Cannot  be  advanced  in  Swamp-Land  case 140  140 

8.  Cannot  be  advanced  to  clerk  detailed  as  special  agent 138  136 

9.  Cannot  be  collected  under  a  power  of  attorney  given  before  a 

claim  was  due l'*6  187 

10.  Disbur.-^iing  officers  pay  claims  either  by  checks  or  in. lA'Z  142 

11.  Draft  is  an  equivalent  of,  when  accepted  in  liquidation   of 

debts 155  156 

12.  Due  the  Government  cannot  be  used  by  Secretary  to  pay  claims.  133  131 

13.  Held  till  end  of  litigation,  Government  not  chargeable  with  in- 

terest on 456  459 

14.  In  payment  of  check  cannot  be  applied  on  indebtedness   in 

bank 129  127 

15.  Its  incidents  and  instrumentalities,  Government  reserves  con- 

trol over 143  143 

16.  Liability  for,  when  received  by  principal  from  successor,  as  to 

sureties 330  332 

17.  May  be  paid  by  Treasurer  on  warrant  without  'issue  of  draft . . .  156  156 

18.  Paid  on  judgment,  sections  3220  %nd  3689,  Revised  Statutes,  aH 

to  refunding :  113  112 

19.  Payment  of,  toattomey  of  plaintiff 102  96 

20.  Powers  of  attorney  to  collect 182  182 

21.  Public,  cannot  be  advanced  except  to  disbursing  agents 140  139 

22.  On  hand,  rightto,  at  official's  death 50  49 

23.  Repayable,  conflicting  claims  as  to 262  263 

24.  Requirements  of  Treasurer  as  to  payments  of 157  158 

25.  Title  to,  in  payment  of  judgment,  how  divested 119  117 

26.  Treasnrer  not  required  to  pay,  except  as  directed  by  law 143  143 

Money  Commutation — 

1.  As  to,  for  artificial  Jimbs .380  373 
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Money  Due-- 

1.  As  to  meaning  of 194 

Money  Taxe§ — 

1.  As  to  assessments  of 497 

2.  Distinction  between  stamps  and 4H8 

3.  Improperly  collected • 487 

Moneys — 

1.  Against  which  drafts  are  drawn,  disposition  of 154 

2.  As  to  advancing,  for  payment  of  commutation 379 

3.  In  the  Treasury,  there  can  be  np  liens  upon 156 

4.  Public,  as  fo  control  of,  by  Congress  ana  accounting  officers ....      345 

5.  Reclaiming  of,  from  witness 271 

Moodie,  Edtcin  B, — 

1.  Party  in  Moodie's  case 371 

Moodii^s  Case 1 370 

Morgan^  R.  C, — 

1.  Accounts  of,  as  disbursing  clerk 536 

Morr'iBf  D, — 

1.  Party  in  Penn  Van  case 41 

Morse — 

1.  Quoted  as  to  deposits. 51 

Motion — (See  Notice, ) 

1.  £nect  of,  on  judgment  made  after  term 117 

Movable  Dam — 

1.  Act  March  3,  1875,  authorizing  construction  of :i37 

S. 

Name — 

1.  The  quality  of  a  thing  is  not  altered  by  changing  its 559 

Names — 

1.  Of  cases V 

National  //anJb— (See  Bank.) 

1.  Check  on,  tb  order  on  assistant  treasurer 129 

National  Banks — 

1.  Section  5240,  Revised  Statutes,  as  to  examiner  of 269 

National  Board  of  Health — 

1.  Acts  and  joint  resolutions  relating  to 535 

Naval  Officers— {See  Officers.) 

Navy  Pensions —  « 

1.  As  to,  for  artificial  limbs 388 

Navy-  Yards — 

1.  As  to  employ<^s  in '    511 

**  Necessaries  " — 

1.  Right  of  infant  to  indorse  for  payment  of 30 

Necessary  Expenses — (See  Expenses;)   ■ 
Negotiahle  Paper — 

1.  Responsibilities  of  Government  as  to 509 

New  Mexico — 

1.  As  to  salary  of  governor  of :{73 

Newspapers — 

1.  And  stationery,  commutation  for,  in  Congress 70 

New  York  Indians — {See  Indian  Reservations.) 
New  York— 

1.  Statute  of,  as  to  magistrates  having  criminal  jurisdiction  215 

Nixon,  R$  B.— 

1.  Financial  clerk  of  the  Senate 403 

2.  Letter  of,  as  to  disbursements  of  Senate  funds 403 

Noble,  B.  F.— 

1.  Surety  in  Martin's  case 327 

Non-Absence — 

1.  Certificate  of,  given  by  Territorial  officer 373 
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1.  By  William  La^rrence,  First  Comptroller^  as  to  Kansas  School-  , 

Fnndcase 5H9  i      592 

2.  Quoted  as  to  incidental  expenses  of  laud  offices 420  423 

Notes-- 

1.  Or  bills,  lien  of  bank  on,  in  possession  of,  for  collection 156  156 

Notice^ (See  Knowledge.) 

1.  As  to,  to  attorney  of  payment  of  draft 167  16cJ 

2.  Copy  of,  posted  in  Government  Printing  Office  as  to  suspension 

of  work 505  508 

3.  District  attorney  should  have ,...  iW  92 

4.  Essential  as  evidence  of  acceptance 99  93 

5.  Indorsee  of  (Government  check  or  draft  chargeable  with  142  142 

6.  Jurisdiction  of  court  as  to 105  99 

7.  Of  suit  as  to  Judgment 93  87 

8.  Or  knowledge  of,  must  be  proved 97  92 

9.  Requisite  to  fix  liability 97  91 

10.  Right  of  Government  to Ht'>  99 

11.  To  attorney,  nis  to  effect  of 281  2«3 

12.  To  postmaster,  effect  of,  on  liability  of  surety  for  improjwr  dis- 

position of  money 326  328 

13.  Wells  quoted  as  to,  in  Dunnegan's  case 99  93 

14.  Will  not  be  presumed  if  record  of  action  is  silent 93  87 

Notice* —  , 

1.  Cancellation,'  as  to  fees  in  land  offices 424  427 

Oath— 

1.  As  affecting  compensation  of  officers ' 88   

2.  As  to  punishment  under  perjury  statute 440     •  442 

3.  As  to  security  for  revenue  stamps 440  442 

4.  Of  gangers  as  to  fee-bill  *. 572  575 

5.  Of  office,  as  to 542  545 

6.  Of  office,  as  to  fee  for  affixing  seal  to 214  215 

7.  Post-office  officials  required  to  take 45  44 

8.  Revised  Statute8,sections82H,2027,and203l,a8tofee8forfiling  215  215 

9.  Revised  Statutes  sections  1756,  1757,  and  175«,  as  to 215  215 

10.  Se6tion  1778,  Revised  Statutes,  as  to,  certified  under  seal 215  215 

11.  Taken  falsely  and  corruptly,  as  to 429  432 

12.  Taking  of,  as  affecting  compensation  of  Senate  clerks H8    

Obligation —  • 

1.  And  rights  ubder  a  contract,  as  to  ...  ^ 469  472 

2.  As  to,  of  a  contract 460  472 

3.  Of  Congress  accepted  by  State  legislature  of  Kansas 302  304 

4.  Of  contract  x^onsists  in  its  binding  force  on  party  making  it 3:^)  336 

Obligations — 

1.  Of  Government  for  claims  arising  under  contracts 102  505 

,  Obsequies — 

1.  As  to,  of  President  who  dies  in  office 512  515 

Occasional  Examinations— {See  Examinations,) 
Office— 

1.  As  to  limitation  of  duration  of 5:12  535 

2.  A"  to  tenure,  duration,  emolument,  and  duties 531  534 

3.  Duration  of  title  to 48  48 

4.  For  Geological  Survey,  as  to  renting  an 135  133 

5.  Government  Printing,  as  to  unnecessary  suspension  of  work  in.  502  ,      505 

6.  During  vacancy,  no  title  to 4i  >       48 

7.  Oaths  of,  as  to  fixing  seals  to  , 214  215 

8.  Of  Commissioner  of  Customs  created  March  3,  1849 457  460 

9.  Of  First  Comptroller,  powers  of  attorney  tiled  in 183  183 

10.  Of  Second  Comptroller  created  March  3,  1817 457  460 

11.  Of  Surgeon-General,  as  to  artificial  limbs 388  :*91 

Office-Rent— 

1.  Allowance  for.... 414  417 
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OjlEcer— (Seo  Cierk,) 

1.  AccountiDg,  Secretary  of  the  Treasary  is  not  an 129  .  127 

2.  Acting  as  disbursing  agent,  as  to  artificial  limbs 379  383 

3.  Appropriations  authorizing  investigations ViS  136 

4.  As  to  dnal  pay  of 530  533 

5.  As  to,  interested  in  claims 27')  278 

6.  As  to  j  ndgment  against,  for  recovery  of  taxes  illegally  collected .  *  111  106 

7.  As  to  payment  of  money  by  disbursing 401  404 

8.  As  to  reappointment  or  re-election  of 326  328 

9.  As  to  relinquishment  of  salary  by 1  1 

10.  As  to  right  of,  to  hold  two  offices 528  531 

11.  As  to  right  of,  td  salary 49  48 

12.  As  to,  whose  salary  is  fixed  by  law 558  561 

13.  Cannot  bind  Government  beyond  authority  given  him  by  law . .  475  478 

14.  Cases  cited  as  to  finality  of  decision  of 25  25 

15.  Decision  of,  acting  nnder  authority  of  law  conclusive 20  20 

16.  Deputy  collector  is  not  technically  an 212'  213 

17.  Diplomatic,  power  of  Congress  over 59  53 

18.  Diplomatic,  statutes  as  to  salary  of 59  53 

19.  Disbursing,  as  to  payment  of  witness  fees 269  271 

20.  Disbursing,  bond  duly  approved  as  evidence  of  appointment  uf.  126  124 

21.  Duties  of,  as  to  time  employed H  9 

22.  Duty  of,  prescribed  by  law  imperative,  not  discretionary 20  20 

23.  £mbraces  the  ideas  of  tenure,  duration,  emolument,  and  dntieH.  272  274 

24.  Entitled  to  salary  cannot  be  paid  if  there  be  no  appropriation  . .  1  1 

25.  Examiner  of  national  banks  is  not  an *  269  271 

26.  Executive,  as  to  surrender  of  Government  rights 1 13  111 

27;  Executive,  has  no  right  to  waive  bar  by  statute  of  limitations. .  133  131 

28.  Executive,  power  as  to  validity  of  Judgments 113  112 

29.  Executive,  power,  judicial,  not  held  by 109 

30.  Executive,  power  to  dispose  of  United  States  property lll>  115 

31.  Executive,  power  to  review  judgments  of  courts 109 

'A2.  Executive,  Senate  control  of  its  contingent  fund  conclusive 

over 84  78 

33.  Expenses  of,  as  .witness  for  Government 269  271 

34.  Failure  of,  to  render  accounts 276  278 

35.  Fiscal,  duties  as  to  rendering  accounts 12:t  121 

36.  Fiscal,  duties  of 122  120 

37.  Fiscal,  of  charitable  institution,  as  to  punishment  for  neglect 

of  duty 122  120 

38.  Fiscal,  of  charitable  institution,  requisition  of,  for  money 125  123 

39.  Fiscal,  of  charitable  institution,  status  of 122  120 

40.  Fiscal,  of  private  charitable  institutions,  liability  of 125  123 

41.  In  postal  service,  as  to  cong^ssional  appointments  of oHi  52 

42.  Inspector  of  tobacco  is  an 212  213 

43.  Internal  revenue,  repayment  of  judgment 94  88 

44.  Manner  of  making  up  account,  expenses  as  witness 271  273 

45.  May  pay  compensation  and  expenses  of  special  agents Mid  136 

46.  Meaning  of 273  275 

47.  Meaning  of,  not  extended  to  agents  or  employes 276  278 

48.  No  retroactive  allowance  for  service,  under  a  fixed  schedule  of 

fees  can  be  made  to  an 571  574 

49.  Of  court,  an  attomey-at-law  is  an 100  95 

50.  Of  Post-Office  Department  not  to  be  interested  in  mail  contracts.  45  45 

51.  Or  agent,  disbursing,  of  United  States,  liability  of 125  123 

52.  Or  agent,  responsibility  of  Government  for  wrong-doing  of  its..  52-^  525 

53.  Order  of  the  Secretary  of  the  Treasury  as  to  amount  of  salary  of 595 

54.  Power  of,  is  revoked  by  death .' 47  46 

55.  Powers  of,  as  to  appeals 241  242 

56.  Prima  facie,  entitled  to  the  salary  fixed  by  law 1  1 

57.  Public,  as  to  authority  of,  Allen  r«.  Blunt 25  25 

58.  Revenue,  as  to  payment  of  judgment,  suit  against 94  87 
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Officer — Continued. 

59.  Reviewing,  First  Comptroller  is  a,  as  to  settlement  of  Treas- 

urer's account  

60.  Right  of,  to  full  amount  of  salary 

61.  Right  to  money  in  hands  of,  at  death 

62.  Salaried,  performance  of  other  services  by,  Converse  vs.  United 

States  quoted  in  Evans's  case 

6;J.  Salary  of,  as  to  absence 

64.  Salary  of,  while  a  witness 

65.  Secretary  of  the  Senate  is  a  special  disbundng 

66.  Secretary  of  the  Treasury  may  designate  any,  as  disbursing 

agent  for  construction  of  certain  buildings 

67.  Section  1765,  Revised  Statutes,  as  to  compensation  of 

68.  Services  of,  as  to  salary 

69.  Surety  performing  duties  of  an  office  is  an 

70.  Temporary  absence  of,  does  not  deprive  him  of  salary 

71.  Treasurer  chief  disbursing 

72.  When  sued,  waives  remedy  against  Government  by  excluding 

district  attorney 

Officers— 

1.  Accounting,  as  to  allowances  in  settlement 

2.  Accounting,  as  to  construction  of  regulations  . .  ^ 

3.  Accounting,  as  to  jurisdiction  of  court  regarding  fees 

4.  Accounting,  as  to  Secretary  of  the  Senate 

5.  Accounting,  as  to  sot-off  in  adjusting  and  settling  accounts 

6.  Accounting,  authority  of,  conclusive  on  President 

7.  Accounting,  authority  of,  over  commutation  accounts 

8.  Accounting,  authority  of  President  conclusive  on 

9.  Accounting,  certificate  of  Speaker  conclusive  over,  us  to  com- 

mutation   

10.  Accounting,  deal  with  legal  rights,  not  with  equitien 

11.  Accounting,  duties  as  to  construction  of  regulation . .   

12.  Accounting,  duties  of,  as  to  attorneys  or  cluimanlM 

13.  Accounting,  duties  of,  under  circular  of  July  19,  1880 

14.  Accounting,  duty  of,  under  act  July  27,  1861,  as  to  claims  of 

Kansas 

15.  Accounting,  jurisdiction  as  to  right  of  assignee  

16.  Accounting,  of  Treasury,  duties  of 

17.  Accounting,  power  of,  to  revise  bill  of  costs 

18.  Accounting,  President's  order  not  subject  to  inquiry  of 

19.  Accounting,  province  of,  as  to  foreign  minister 

20.  Accounting,  questions  for  consideration  of,  as  to  pay  of  Senate 

committee  clerks 

21.  Accounting,  require  evidence  of  appointment  uf  inspectors 

22.  Accounting,  right  of,  to  review  decisions 

23.  Appointed  for  specific  purpose 

24.  As  to  artificial  limbs 

25.  As  to  extra  compensation  for  disbursements  allowed  to 

26.  As  to  incompatibility  of 

27.  As  to,  in  Government  Printing  Office 

28.  As  to,  in  Treasury  Department .'. 

29.  As  to  jurisdiction  of,  under  statutes 

30.  As  to  payment  of  salaries .' 

31.  As  to  recovery  of  unpaid  balance  from  delinquent 

32.  Customs,  as  to  fees 

33.  Disbursing,  accounts  of,  as  to  vouchers  for  unauthorized  pay- 

ment  

34.  Disbursing,  authorized  to  issue  duplicates  for  checks  in  limited 

amounts 

35.  Disbursing,  pay  claims  either  in  money  or  by  checks 

36.  Disbursing,  regulations  as  to  payment  of  checks  of 

37.  Discussion  as  to  meaning  of  the  term 
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Offioen — CoDtinued. 

38.  Daties  of,  oannot  be  delegated ^ 78  72 

39.  Executive,  a<yudication  of j  320  322 

40.  Eseoutive,  as  to,  being  made  parties  to  a  proceeding  in  court. .  159  159 

41.  Executive,  as  to  controverted  questions  of  liens  or  assignments  .  153  153 

42.  Executive,  authority  to  examine  claim  for  damages  under  sec- 

tion 3220,  Revised  Statutes ,  109 

43.  Executive,  bound  by  statutes i  204  205 

44.  Executive,  bound  to  notice  violation  of  law 350  |  353 

45.  Executive,  duties  of 34  i  34 

46.  Executive,  duties  of,  as  to  fees  for  services  of  attorneys 161  162 

47.  Executive,  duty  of,  as  to  payment  of  claimants •  166  167 

48.  Executive,  jurisdiction  of 167  |  168 

49.  Executive,  jurisdiction  of,  as  to  writ  of  error 120  ^  118 

50.  Executive,  must  do  what  private,  should  do  in  similar  circnin-  | 

stances  as  to  lost  drafts 142  ,  142 

51.  Executive,  not  subject  to  garnishment 159  159 

52.  Executive,  obedience  to  law  of 192  193 

53.  (Government,  as  to  authority  of  court  by  couseut  of 117  115 

54.  Government  not  responsible  for  neglect  or  default  of  its 461  ,  464 

55.  Government  right  to  entercain,  at  public  expense 33  J  33 

56.  Internal-revenue,  suits  against .*  109 

57.  List  of  those  who  receive  post-office  funds 44  | 

58.  Ministerial,  can  appoint  tlieir  own  deputies '  46  '  46 

59.  Naval,  salaries  of ...  355  .  358 

60.  Oath  as  affecting  compensation  of 88    

61.  Of  courts,  accounts  of,  stated  by  First  Auditor 484  ,  487 

62.  Of  trust  and  duties  without  profit,  as  to 532  i  535 

63.  Or  citizens  abroad,  Jurisdiction  of  courts  over  : 70  '  63 

64.  Or  citizens  abroad,  power  of  Congress  over 69  63 

65.  Powers  of  accounting,  as  to  reopening  a  settled  account 443  446 

66.  Revenue,  as  to  injunctions  against 108  103 

67.  Revenue,  cases  against,  cited 108  103 

■  68.  Revenue,  protection  of,  in  suits 280  I  282 

69.  Rights  and  duties  of,  in  Treasury  Department 568  '  571 

70.  Some,  whose  salaries  cannot  be  diminished  during  their  con- 

tinuance in  office 377  381 

71.  Torts  of,  liability  of  Government  for 110 

72.  Who  are  authorized  to  settle  and  adjust  claims 133  131 

Offices^ 

1.  Person  holding  appointments  to  two  compatible,  entitled  to  the 

pay  of  both 1  ,  1 

2.  When  two,  are  held,  compensation  double 7  7 

Officials —  I 

1.  Demon  titration  in  honor  of 82 '  i-  77 

2.  Post-office,  hot  to  be  interested  in  mail  contracts 45  '  45 

3.  Post-office,  required  to  take  an  oath 45  44 

Offset— 

1.  From  dividend,  as  to,  in  Receiver's  case 130  128 

2.  From  dividend,  claims  as 129  127 

Old  Law— 

1.  As  to  remedial  laws 436  439 

Opinion  — ( See  A ttorney-Generah ) 

1.  Of  Attorney-Gksneral  as  to  additional  compensation 18  18 

2.  Of  Attorney-Gteneral  as  to  payment  for  additional  services 5  5 

3.  Of  Attorney-General  in  case  of  additional  pay 17  17 

4.  Of  Attorney -General,  January  16, 1878,  quoted  from  as  to  claims.  495  498 

5.  Of  Attorney-General,  June  1 1,  1877,  as  to  two  offices 7  7 

6.  Of  Attorney-General  not  conclusive  on  First  Comptroller 285  287 

7.  Of  Attorney-General  regarding  forfeiture  of  salary 10  !  10 

8.  Of  Auditor— (See -4iidi«>r.) 
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Opinion — Continaed.  ' 

9.  Of  court,  delivered  by  Chancellor  Kent,  as  to  snrviving  trustees.     247        249 

10.  Of  court,  delivered  by  Durgan,  C.  J.,  a»to  power  of  surviving 

trustee 247        249 

11.  Of  Court  of  Claims— (See  Court  of  Claims,) 

12.  Of  First  Comptroller— (See  First  Comptroller,) 

13.  Of  First  Comptroller  as  to,  before  action  of  Auditor 554        557 

14.  Of  First  Comptroller  often  talen  in  advance  of  payments. 481        484 

15.  Of  Justice  Best  as  to  authority  given  to  trustees. 247        248 

16.  Of  Justice  Swayne— (See  Sioaynej  Juatioe.) 

17.  Of  Supreme  Court — (See  Supreme  Court.) 
Opinions — 

1.  And  decisions  of  First  Comptroller,  joint  resolution  of  Con- 
gress as  to V  I     VII 

Order— '(See  Retjulatwn  ;  Res  Adjudicata,) 

1.  Check  on  a  bank  is  an,  and  may  be  revoked 151  '      151 

2.  Of  Assistant  Treasurer,  check  on  national  bank  to 129        127 

3.  Of  circuit  court.  West  Virginia,  quoted  in  Thompson's  cast! 249  i      250 

4.  Of  court  as  to  witnesses 481        484 

5.  Of  court  or  commissioner  taxing  fees  or  costs 482        485 

6.  Of  jndge  to  stay  proceedings,  effect  of 105         99 

7.  Of  President  Grant,  March  11,  1869,  as  to  disbursements 402        405 

8.  Of  President  Grant  quoted  as  to  disbursements.    410'     413 

9.  Of  President  not  subject  to  inquiry  by  accounting  oflScers 69         63 

10.  Of  Secretary  as  to  prospective  increase  or  decrease  of  salary  of 

deputy  collector 210        209 

11.  Of  Secretary  as  to  reopening  niiktters  already  settled 550       553 

12.  Of  Secretary  as  to  salaries  of  deputy  collectors 206       206 

13.  Of  Secretary  hiding  compensation  before  services  performed  is 

an  express  contract 208        207 

14.  Of  Secretary,  July  1,  1879,  as  to  allowances  for  deputycolleotoFH.     205       *i06 

15.  Of  the  Secretary  of  the  Treasury  as  to  amount  of  salary 595 

16.  Of  the  Secretary  of  the  Treasury  is  a  regulation  having  the 

force  of  law 595 

17.  Of  Supreme  Court  as  to  judgments 456        459 

18.  Of  supreme  court  of  the  District  of  Columbia  as  to  witnesses 

quoted.. 486        439 

19.  Of  the  Executive  as  to  closing  the  Departments 516        519 

Orders — 

1.  As  to,  for  transfer  of  claims  against  United  States 152        I5i 

2.  Executive,  of  Presidents,  as  to 410        413 

3.  Of  courts  as  to  fees  or  costs  to  be  made  iu  open  court 272        274 

4.  Of  Postmaster-General  expediting  service 444        447 

5.  Of  Postmast^r-Genenil  as  to  increased  service 444        447 

6.  Of  Secretary  are  subject  to  same  rules  of  construction  as  are 

applicable  to  statutes 209        208 

7.  Special,  right  of  the  Secretary  of  the  Treasury  to  make 174        174 

Ordinance — 

1.  Of  July  29,  Id.'iO,  as  to  "compact"  between  Government  and 

State  of  KansHS 301        3U3 

2.  Of  July  29, 1859,  of  Kansas,  quoted  from 318        3^0 

Organic  Acts — 

1.  As  to  employment  under 566       569 

Original  Attorney — vSee  Attorney,) 
Original  Claimants — (See  Claimants.) 
Original  Entry — 

1.  Fees  and  commissions ; ,..      423       426 

Original  Statutes — 

1.  Reference  to,  as  to  doubtful  language  U8ed  in  the  revision 429       ^ 

Ornament —  i 

1.  And  convenience,  use  and  appropriations  for 82 
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Orphan^  Court— (See  Court.) 

Osage  Ceded — (See  Indian  Beeervaiions.) 

Osage  Indian  Case 

Osage  Indians — 

1.  Losses  snstalned  by : 

2.  Money  to  reimburse,  not  to  be  carried  to  sarplus  fund 

Osage  Lande — 

1.  Act  May  28,  1880,  for  disposal  of 

2.  No  part  of  proceeds  of,  can  be  transferred  to  credit  of  disburs- 

ing agent 

Osage  2Vea^i/--(See  Treaty,)  ^ 

1.  Proclaimed  January  21,  1867,  as  to 

Osage  Trust  and  Diminished  Beserve—-{See  Indian  Reservations.) 
Osage  Trust  and  Diminished  Reserve Xand«— (See  Lands,) 
Osage  Trust  Lands — 

1.  As  to  fees  and  commissions  for  sale  of 

Outstanding  Liabilities— 

1.  As  to  payment  of  accounts  from  appropriation  for 

Overdue  Paper— (See  Paper,) 
Overdue— 

1.  When  check  or  draft  becomes 

Over-Time— 

1.  As  to,  in  Bureau  of  Engraving  and  Printing 

Owner — 

1.  As  to  drafts  lost  by 

2.  Dtity  of  Treasurer  when  draft  is  lost,  as  to  rightful 

Ownership-^ 

1.  Of  quartermasters^  vouchers,  proof  of 


Packages — 

1.  Prize,  of  cigars,  as  to 

Paper — 

1.  Business,  liens  on  by  bank  in  possession  of,  for  collection 

2.  Checks  and  drafts  as  overdue 

3.  For  public  printing  and  binding,  appropriations  for 

4.  Negotiable,  responsibilities  of  Government  as  to 

Papers — 

1.  As  to  summary  proceedings  and  clients 

Pardon— 

1.  By  whom  granted , 

Pardoning  Power— 

1.  Congress  cannot  invest  in  Secretary  of  the  Treasury  the  ...... 

2.  President  cannot  delegate 

Parent— 

1.  Authority  of,  to  indorse  for  infant 

2.  Rights  over  child's  property 

Prakerf  Edward  Thomas— 

1.  Party  in  Elgee's  case 

Parsons-^ 

1.  Quoted  as  to  revocations  of  powers  of  attorr ey 

Parties — 

1.  Consent  of,  does  not  confer  Jurisdiction 

Party— 

1.  As  to  payment  of  draft  by  Treasurer  to  proper 

2.  Proper,  to  make  application  for  relief  under  section  3220,  Re- 

vised Statutes 

Party  to  Suit— (See  Suit,) 

1.  Government  not  liable  for  judgment  unless  represented  as  a. . . 
Patent— 

1.  As  to  public-lands,  issued  without  authority  of  law 

2.  Issued  for  lands  not  authorized  to  be  sold  is  void 
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Paulding,  Payma$ter — 

1.  As  to,  in  Hobbs'scase 552       555 

Pay,  Addilxonal  or  Extra— Qi^^  Compenaaiion.) 

1.  Adilitionaly  of  OoverDment  employes  for  holidays 198       199 

2.  And  emolumeutSy  as  to 1  405  '     408 

3.  As  to,  for  extra  official  services 10  I      10 

4.  As  to,  of  employes  of  GovernmeDt  Printing  Office ,  501  |     504 

5.  As  to,  of  persons  temporarily  employed  by  collector  of  internal  ' 

revenue i  540  i     543 

6.  As  to,  of  skilled  labor 564       567 

7.  Of  employes  in  Govemmgit  Printing  Office,  force  of  statute, 

contract,  or  usage  as  t^ 503'     506 

8.  Of  Senate  clerks 83        78 

9.  Of  Senate  clerks  during  executive  session 72  !      66 

10.  Of  Senate  clerks,  efiect  of  resolution  as  to 84  j      78 

11.  Of  Senate  clerks,  letter  of  the  Secretary  of  the  Senate  as  to  . . .,  84  |      79 

12.  Of  Senate  clerks,  resolution  of  the  Senate  asto Soi      79 

Paye&—  \ 

1.  Payment  of  Treasury  draft  to,  not  to  be  interfered  with  by  * 

courts 143  I     143 

2.  United  States  draft  withheld  from 142  I     142 

Payment — 

1.  As  to,  for  unperformed  service !  472  ,     475 

2.  As  to,  of  clerks  temporarily  employed  in  land  offices '  413  |     416 

3.  As  to,  to  deputies,  of  subsequent  allowances «  2i'7  i     207 

4.  As  to,  to  Senate  clerks  under  act  of  June  15, 1880 '  87        88 

5.  As  to,  to  special  employes ■. •  9  i       9 

6.  Bouvier's  definition  of I  229  i     230 

7.  By  debtor  of  United  States  by  check  on  national  bank 129       127 

8.  Claim  of  minors  in  Government  service  precluded  by 26        27 

9.  Draft  only  a  means  of -  147       "* 

10.  From  Congressional  contingent  fund I  90 

11.  Mode  of  presentment  of  draft  for 151 

12.  Mode  of  securing,  for  claims  against  the  District  of  Columbia..!  24^1 

13.  Of  amount  due  as  to  set-off 1  299 

14.  Of  claims  made  by  draft )  142 

15.  Of  clerical  compensation >  412 

16.  Of  clerks  by  Senate j  83 

17.  Of  clerks  of  land  office  out  of  surplus  fees,  as  to '  414  >     417 

18.  Of  compensation,  modes  of  making,  in  the  Departments i  566  >     569 

19.  Of  compensation  to  clerks  of  committees i '     593 

20.  Of  fees  due  attorneys  of  record 241  I     ^ 

21.  Of  judgment  against  deputy  collector I  93        87 

22.  Of  j  udgment,  applicability  of  appropriation  to 94'      ^ 

23.  Of  judgnient  as  to  estoppel Il8       116 

24.  Of  Judgment,  authority  of  attorney  of  record  to  demand 94  >      87 

25.  Of  Judgment,  title. to  money  in i  119,     H* 

26.  Of  j udgments  from  permanent  annual  appropriations ,  112       107 

27.  Of  judgments,  mode  of 238       239 

28.  Of  money,  requirements  of  Treasurer  as  to 157  '     I5t 

29.  Of  money  to  attorney  of  plaintiff 102        96 

30.  Of  money  under  one  bond  to  liquidate  liability  occurring  under 

another  bond,  as  to 329  i     3Jn 

31.  Of  money  value  for  artificial  limbs i  389  I     '-^^ 

32.  Of  salaries  of  Senators,  &c.,  as  to 411  .     ^^ 

33.  Of  Senate  clerks,  how  made '        ^ 

34.  Of  Treasury  drafts  to  payee  not  to  be  interfered  with  by  courts. 

35.  Of  witness  fees  for  Government 

36.  Refund,  debtor  estopped  from  demanding,  after 

37.  Right  of  claimant  to,  in  Dunnegan's  case 

38.  To  person  named,  asto 

39.  Unauthorized,  accounts  of  disbursing  officers,  as  to  vouehera  for. 
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Pajrnuiit— Cont  i  nned. 

40.  Voluntary,  as  to  recovery  of 

41.  Voluntary,  right  of  Judgment-debtor  to  recover 

42.  Warrant  for,  to  Craig  cannot  be  changed 

Payments —  • 

1.  As  to,  of  salary  monthly 

2.  As  to  provisions  requiring  monthly : ' 

3.  By  postmaster  under  new  bond . .  .*. 

4.  By  Public  Printer,  as  to  amount  to  which  employ^  is  entitled  - . 

5.  First  Comptroller  to  decide  to  whom,  may  be  made 

6.  Made  by  disbursing  officers,  as  to  gangers'  fees 

7.  Made  to  party.having  legal  right  thereto 

8.  Monthly  or  quarterly,  to  contractors  for  carrying  the  mails 

9.  To  claimants  or  creditors  without  the  settlement  and  adjust- 

ment of  an  account ' 

Pay-RolU—  * 

1.  And  receipts  in  Government  Printing  Office 

2.  As  to,  of  Public  Printer 

Penal  SedionB — 

1.  Are  to  be  strictly  construed 

Penalties — 

1.  As  to  sums  received  for 

Penalty^ 

1.  As  to  meaning  of 

2.  As  to  proceedings  for  recovery  of 

3.  As  to  proper  definition  of 

4.  For  illicit  distillation,  as  to 

Penitentiary'^ 

1.  As  to  grant  of  public  lands  for  a 

Penn  Yan  Case ^ 

Pension^-, 

1.  Definition  of ■ 

Pension  Agents  - 

1.  Duty  of,  as  to  disbursements 

Pension  Laws — 

1.  Provision  of  general,  as  to  artificial  limbs 

2.  Provisions  of,  govern  as  to  artificial  limbs 

Pensions — 

1.  As  to  payments  of 

Percentoife— 

1.  Of  proceeds  of  sale  of  public  lands,  grant  by  Congress  of 

Percentage  Clause— 

1.  In  acts  of  admission  of  certain  States,  construction  of,  in  Re- 
vised Statutes 

Per  Diem — 

1.  As  to,  compensation  for  attendance-fee  for  witnesses I 

2.  As  to,  compensation  for  public  service I 

3.  As  to,  compensation  for  inspector  of  surveys ^ 

4.  As  to  payment  of,  to  Senate  clerks,  act  June  15,  1880 

5.  As  to  rate!4  of,  compennation  usually  paid 

6.  As  to,  under  joint  resolution  of  Congress 

7.  Compensation  of  land-offise  clerks 

8.  Difference,  as  to  holidays,  between  salary  and 

9.  Of  Senate  clerks,  amount  of  appropriation  for 

10.  Of  Senate  clerks  as  affected  by  duration  of  session 

Performance — 

1.  Not  time,  gives  right  to  compensation  under  contract 

Perfwry — 

1.  And  subornation  of  peijury,  statutory  provision  for  punish-  * 

ment  of i 

2.  As  to  punishment  for 
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527 

567 


Perjary  Statute — 

1.  As  to  violation  of  any  law  relatinj^  to  internal  revenae 440       448 

Permanent  Aupropriation — (See  Appropriation.) 

1.  Detinitionof 244        245 

Permanent  LegitAation —  I 

1.  Will  not  arise  by  implication 392'     396 

Permanent  Speclflo  Appropriation — (See  Appropriation.)  t 

1.  Act  of  MarcbS,  1877,  is  a !    244  i     245 

2.  Definition  of 244        245 

Perquisites — {^e  Salary;  Compeii«a<iofi,  ^fc.) 

Periion — 

1.  As  to  failure  of,  to  deposit ;    276 

2.  As  to.  reftiHal  of,  to  pay  any  draft,  order,  or  warrant i    276 

3.  CompenHation  of,  when  in  arrears I    276 

4.  Holding  place  of  trust  or  profit  interested  in  claims 276 

Persons — 

1.  Government  exempt  from  rules  governing 143  1     143 

Petition — 

•       1.  As  to I    106'      100 

2.  Of  John  Q.  Higginbotham,  filed  by  Richard  McAllister,  quoted.     168 
Phrase — 

1.  How  to  arrive  at  meaning  of,  in  statute - .     335 

Piece- fVorkh— 

1.  As  to  estimate  for • 524 

2.  As  to  payment  for 564 

Plaintiff--  1 

1.  And  attorney,  rights  of,  under  retainer <      jO^  ;      ^ 

2.  Attorney  of,  payment  of  money  to 102  ,      96 

Plea—  '  , 

1.  Of  set-off,  remarks  upon 313       316 

Plenipotentiary-^lSnG  Minister.)  ' 

PolioihStation  Case i    335  i     338 

Polioe-Statkon  House — (See  Station-House.) 

Poltcy —  I 

1.  Public,  of  (Government,  as  to  payment  of  checks  and  drafts 142        142 

Pooh  Paifmaster — 

1.  As  to,  in  Hobbs'scase 552  •     556 

PwteTy  A.  a.—  ' 

1.  As  First  Comptroller,  decision  by,  in  School-Fund  case 581        584 

2.  As  First  Comptroller,  decision  by,  regarding  depredations  of 

public  timber 237  ,  238 

Ports— 

1.  As  to  sanitary  condition  of 536  I  539 

Possession — 

1.  As  to  lien  on  drafts 142  I  143 

2.  Of  public  lauds,  as  to 579  588 

3.  Purty  in,  can  defend  against  action  to  recover 283  »  285 

4.  Under  cash  entry,  i.i  a  guoai  legal  title... 282,  2»4 

5.  Under  first  entry  gives  colorable  right  to  defend  a:i  occupancy.  283  j  2^ 
Postal  Accounts — 

1.  Statutory  provisions  as  to 444        447 

Postal  Deficiency — 

1.  Appropriation  for ,    443  |     446 

Postal  liettnue —  I 

1.  As  a  source  of  revenue 4^4  i     497 

Postal  Revenues—  \ 

1.  Asto 1    417        4*» 

Postmaster — 

l.ActofMarchS,  1879,  as  to  duties  of 52         53 

2.  Assistant,  authority  of i      46         46 

3.  Assistant,  duties  of ., I      40         41 
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PojtwMMter— Continued. 

4.  Assistant,  how  paid , 

5.  Assistant,  status  of 

6.  As  to  payments  made  by,  after  execution  of  new  bond , 

7.  As  to  statement  of  account  of,  by  Sixth  Auditor 

S.  At  Philadelphia,  as  to  appointment  of,  as  disbursing  agent 

9.  Deceased,  accounts  of,  how  settled 

10.  Deceased,  accounts  of,  Penu  Yan  case 

11 .  Deceased,  claim  to  salary  of,  by  executrix 

12.  Deceased,  liability  of  Government  for  salary  of , 

13.  Deceased,  rights  of  surety  of 

14.  Deputy,  status  of 

15.  Estate  of,  as  to  liability  of,  for  actfi  of  surety 

16.  Executor  of,  as  to  right  to  salary  of  office 

17.  Form  of  account  of 

Id.  In  Philadelphia,  appointment  of,  as  disbursing  agent  unauthor- 
ized   

Postmaster-General — 

1.  As  to  appeals  to  First  Comptroller 

2.  Authority  of,  as  to  increasing  and  expediting  mail  service 

3.  Orders  of^  as  to  increased  service 

4.  Orders  of,  expediting  service 

5.  Regulations  as  to  Penn  Yan  case 

Postnuisters — 

1.  Liability  of  estate  of 

Postmaster's  Accounts — 

1.  Recorded  in  Sixth  Auditor's  Office 

Postmaster's  Bond—iSee  Bond.) 
Postmastership — 

1.  Vacancy  in,  how  filled 

Post  of  Duty — 

1.  As  to  absence  from,  of  foreign  minister 

2.  Of  foreign  minister 

3.  Of  foreign  minister,  locality  of 

Post-Office  Department— (SeQ  Department.) 

Post  Offices-- 

1.  Construction  of 

Post-Routes— 

1.  Varieties  of 

Pottery  Paymaster — 

1.  As  to,  in  Hobbs's  case 

Power — 

1.  As  to,  of  principal  when  a^ent  is  recognized 

2.  As  to  what  constitutes  a,  given  as  a  security 

3.  Coupled  with  an  interest,  as  to  survival  of  authority 

4.  Discretionary  or  simply  collateral,  force  of 

5.  Disputed,  as  to  exercise  of 

6.  Given  to  First  Comptroller  by  statute  to  decide  what  are  legal 

vouchers 

7.  Given  to  receive  purchase-money 

8.  Given  to  several  persons,  execution  of 

9.  If  given  to  several  trustees  as  a  class,  may.  be  executed  by  one 

survivor 

10.  Inferential  exercise  of 

11.  Judicial,  not  held  by  executive  officer 

12.  Limitations  as  to  general  rule  applicable  to  giving 

13.  May  be  given  by  one  party  to  another  either  with  or  without  a 

trust 

14.  Naked  authority  of  surviving  trustees  under 

15.  Naked,  given  to  two  or  more  trustees  must  be  executed  by  all. 

16.  Never  revoked  by  existence  of  lunacy 

H.  Ex.  Doc.  219 i5 
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17.  Of  accouuting  officers  as  to  awarding  damages 519  oSS 

18.  Of  accoanting  offlcera  to  inquire  into  merits  of  a  controversy. . .  :)50  353 

19.  Of  appointment  as  to  survivorship 231  232 

20.  Of  author  of  a  trust 202  203 

21.  Of  Commissioner  of  Internal  Revenue  under  section  3215,  Re- 

vised Statutes 116  114 

22.  Of  Congress  to  pay  deht,  &c 309  311 

23.  Of  enforcing  liens,  j  udicial,  not  executive 160  160 

24.  Of  execnti ve  officers  as  validity  of  judgments 113  1 12 

25.  Of  executive  officers  to  dispose  of  United  States  property 116  114 

26.  Of  executor,  as  to  salary 52  51 

27.  Of  Government  Printer  as  to  dismissals 511  514 

2'^.  Of  Head  of  Department : 194  194 

•    29.  Of  Secretary  as  to  balances  certified 312  314 

30.  Of  Secretary  of  Treasury  as  to  disposition  of  money  paid  on 

checks 129  127 

31.  Of  surviving  trustees.   231  232 

32.  Of  survivor  of  trustees  to  assign  a  Government  bond 242  24^ 

33.  To  construct  a  dam,  as  to 335  3^ 

34.  To  McAllister,  not  being  coupled  with  an  interest,  is  revocable.  177  177 

35.  To  receive  draft,  as  to  revocation  of,  after  claim  is  allowed 176  177 

:i6.  To  sell  and  assign  Government  bond,  authority  under 372  376 

37.  To  sell  and  convey  lands  includes  authority  to  receive  the  pur- 

chase-money   372  375 

38.  To8ell,aHto 335  V» 

39.  Treaty-making,  capabilities  of,  as  to  public  lands 368  371 

40.  What  is  implied  by  giving 335  XW 

41.  When  given  by  statute  has,  by  implication,  given  to  it  every-  ' 

thing  to  make  it  eifcctual 335  33H 

Power  of  A  ttametf — ( See  A  ttorney, ) 

1.  As  to  authentication  of 472  475 

2.  As  to  claimant's  right  to  revoke 166  167 

4.  As  to,  coupled  with  interest  or  trust 167  167 

5.  As  to  date  of 167  167 

6.  As  to  drafts 203  203 

7.  As  to  draft  where  services  were  rendered  before  a  committee  of 

Congress : 194  IIG 

8.  As  to  alfectiug,  object  of 370  374 

9.  As  to  force  of,  when  coupled  with  an  interest 186  lf*7 

10.  As  to,  of  agent  claiming  payment  of  draft 160  161 

11.  As  to  right  to  revoke 167  167 

12.  As  to  validity  and  effect  of  a  second 172  173 

13.  Authorizing  agent  to  sell  and  assign 370  i^ 

14.  Can  have  no  force  by  mere  implication 186  1*7 

15.  Forceof j  ^  ,^ 

16.  Force  of,  under  existing  laws 186  l^* 

17.  Force  of,  under  future  legislation 194  195 

18.  Form  of,  to  co-partners  to  receive  draft 166  1<>6 

19.  Form  of.  to  receive  check  or  draft 165  165 

20.  In  McAllister's  case,  copy  of 170  17<| 

21.  Liability  of  Government  as  to 94  **"* 

22.  Of  Charles  and  George  A,  King,  as  to 470  473 

23.  Relating  to  matter  provided  for  by  laws  cannot  be  extended  to 

matters  arising  under  laws  subsequently  enacted 186  1=^ 

24.  Terms  of,  must  be  strictly  construed l**  1*^ 

25.  Text  of,  given  by  E.  R.  Moodie :m  374 

26.  To  Meguire  legally  revoked 192  193 

27.  What  18  a 167  16t* 

28.  When  irrevocable 167  l^ 

29.  When  vesting  in  donee  any  interest,  is  not  generally  revocable.  167  167 
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1      ®3 


Powers —  I 

1.  A  gift  to  several  individuals  nominaium  is  a  gift  to  those  only  | 

who  accept , 

2.  And  duties  of  the  Commissioner  of  the  General  Land  Office ' 

3.  And  duties  of  the  surveyoi*s-general I 

4.  Distinction  between  the  execution  of  trusts  and 

5.  Executive,  as  to  limitation  and  absence,  jurisdiction  of  courts 

over 

6.  Executive,  jurisdiction  of  courts  over 

Of  executor  to  contract  for  continuance  of  bonds 

Of  marshals  and  deputies 

Of  Postmaster-General  conferred  by  Congress 

Of  Public  Printer,  as  to 

Of  Secretary  and  Treasurer,  as  to  disbursements 

12.  Of  Secretary,  as  to 

13.  Some  are  revocable  by  death 

14.  Various  kinds  of 

Powere pf  Attorney — {Bee  Attorney ;  Transfer;  Assignments,) 

2.  Affecting  warrants,  kinds  of 

3.  Circular  in  relation  to 


7. 

a 

9. 
10. 
11. 


4.  Copy  of  circulars  in  relation  to. 


5.  Difference  between  that  of  Kinney  and  that  of  Meguire. .. 

6.  Effect  of  regulations  of  the  Department  on 

7.  Filed  in  office  of  First  Comptroller 

8.  In  suit,  as  to 

9.  Sufficiency  in  form  of 

Powder — 

1.  As  to  the  American  fruit-preserving 

Prtictioe— 

1.  English,  as  to  non  compos  executors 

2.  lu  Treasury  Department,  as  to  quartermaster's  vouchers 

3.  Of  Department,  as  to  delivery  of  drafts 

4.  Of  Treasury  Department,  under  section  308,  Revised  Statutes. . 

5.  Rule  of,  as  to  executors,  &c.,  in  the  several  States 

Pre-emption  Laws — (See  Homestead  Act,) 

1.  As  to  settlers  under 

Preparations — 

1.  As  to  medicinal 

President— 

1.  As  to  control  of,  over  accounts 

2.  As  to  legal  holidays 

3.  Authority  of  accounting  officers  conclusive  on \ 

4.  Authority  of,  conclusive  on  accounting  officers 

5.  Authority  of,  over  foreign  ministers 

6.  Authorized  to  call  an  International  Sanitary  Conference 

7.  Direction  of,  as  to  advances 

8.  Duties  of,  regarding  the  enforcement  of  the  law 

9.  Foreign  minister  as  agent  of 

10.  Order  of,  not  subject  to  inquiry  by  accounting  officers 

11.  Proclamation  of,  effect  of,  on  Public  Printer  and  employ<Ss 

12.  Responsibility  of,  under  general  pension  laws 

President  Garfield — 

1.  Closing  Departments  in  respect  to  memory  of 

President  Grant— 

1.  As  to  Executive  order  of 

President  Hayes — 

1.  As  t;0  Executive  order  of 

President  Pierce — 

1.  As  to  Executive  order  of 
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-s  . 

s  . 

c  § 

o  § 

$ 

^ 

Pre««nw»— (See  Pablic  Pnnter.) 

PremmptionB—  | 

1.  As  to  final  and  conclasive  settlement  of  qnarterly  accoants  of  , 

mail  contractors ^ i    444         447 

Pnncipal —  , 

1.  Failure  of,  to  comply  with  law  cannot  benefit  sureties 3%         334 

2.  Nor  interest  can  be  paid  to  minor 200  /      201 

3.  When  estopped  from  denying  liability  under  bond i     121         11^ 

PrindpU— 

1.  Of  law,  as  to  statute  prescribing  compensation |    428         431 

Pnnters —  . 

1.  As  to,  in  Government  Printing  Office 507         510 

2.  Printer's  case i    501         504 

Prin  ting  and  Binding — 

1.  Pul)lic,  appropriations  for '    524         527 

Prior  Law —  i 

1.  As  to  competition  for  carrying  the  mails i    449         452 

Private-Land  Scrip— {See  Scrip, )  ' 

Prize  Packages — 

1.  As  to  stamps  on  cigar-boxes 346        349 

Probable  Cause —  i 

1.  Application  for  certificate  of 94  88 

2.  As  to  damages 109         103 

3.  Cases  cited j    109         103 

4.  Certificate  of,  as  to  payment  of  judgment 94  88 

5.  Certificate  of,  considered I      94  88 

6.  Certificate  of,  how  made  valid j'     94  88 

7.  Certificate  of,  section  3220,  Revised  Statutes,  asto 94  88 

8.  Certificate  of,  time  of  making ,     106         100 

9.  Protection  from  execution 109  i      104 

10.  Section  989,  Revised  Statutes,  in  reference  to '     1 10         104 

Proceedings — 

1.  As  to,  after  judgment ." I    108        102 

2.  For  the  recovery  of  fines,  penalties,  and  forfeitures,  as  to I    429        432 

Proceeds —  , 

1.  As  to  disposition  of  sale  of  lots  for  station-houses |    338        341 

2.  Entire,  of  sale  of  Osage  land  to  be  deposited  in  Treasury 369        372 

3.  Five  per  cent,  of  sales  of  public  lands  of  Kansas,  as  to |    302  ,      304 

4.  Of  sales  of  Indian  lands,  as  to 

5.  Of  sale  of  Indian  lands  in  Kansas,  as  to 

Procedure — 

1.  As  to  arrests,  imprisonment,  and  bail  of  offenders 

Process — (See  Procedure.) 

1.  As  to  mileage  in  behalf  of  Government  or  individuals 

2.  Costs  for  issue  and  service 

Proclamation —  ' 

1.  Of  President  as  to  legal  holidays I    501         504 

2.  Of  President  regarding  a  day  of  humiliation  and  Tnouming I    503        5C6 

Promise —  I  ' 

1.  Of  a  reward  relates  to  the  thing  to  be  done,  not  to  the  manner 


579  582 

214  215 

292  294 

258  259 


of  doing  it 
Proof-Readers— (See  Public  Printer.) 
Property— 

1.  As  to  recovery  of,  Di  Cesnola's  case 

2.  Interest  must  be  in  the,  on  which  the  power  is  to  be  exercised. 

3.  Of  United  States,  power  of  executive  officer  to  dispose  of 

4.  Rights  of  Government  as  to 

Proprietary  Stamps — 

1.  As  to  refund  for  erroneous  use  of 

Prosecution— 

1.  As  to  payment  of  costs  of 


549        55^ 


153 

154 

178 

178 

116  1 

114 

119  ' 

117 

491        494 
258  !     ^d 
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Prosecutions — 

1.  As  to,  in  State  or  national  courts 

Provisions — 

1.  Of  act  admitting  Kansas,  as  ta  some  of  the 

Proviso — 

1.  As  to  revenue  of  Post-Office  Department 

'2,  In  act  March  23,  1876,  as  to  invalid  pensions,  &c 

3.  In  act  April  7,  1880,  as  to  Postmaster-General  expediting  ser- 
vice           

4. 

5. 

6. 

7. 
Public 

1. 

2. 

3. 

4. 
Public 

1. 
Public 
Public 

1. 
Public 

1. 
Public 

1. 
Public 

1. 

2. 


6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
I'ublic 

1. 

2. 

3. 

4. 
Public 

1. 
rublie 

1. 

2. 

3. 

4. 
I'ublic 

1. 
I^ublic 

1. 
rublic 

1. 


In  act  June  12,  1858,  as  to  disbursing  agents,  repealed 

In  act  September  30,  1850,  quoted  as  to  holding  two  offices 

In  appropriation  act  of  1870,  as  to  a  suspension  of  provisions  of 

section  4789,  Revised  Statutes 

In  section  3425,  Revised  Statutes,  as  to  stamps 

Buildings — 

As  to  grant  of  public  lands  for 

Circular  instructions  as  to  disbursements  for  construction  of .. . 

Decorations  of 

Reasons  for  making^tractive 

Business — 

Current,  in  consolidated  land  offices 

Funds— (See  Funds.) 
Health— 

As  to  plan  for  a  national  organization  for 

Interest — 

As  to  suspension  of  work  in  Government  Printing  Office 

Land — 

Granted  to  States  on  their  admission,  as  to 

Lands — ( See  Lands, ) 

Ah  to  application  of  expression  in  act  for  admission  of  Kansas.. 

As  to  entries  of .• 

As  to,  in  Kansas 

As  to  set  otf,  for  percentage  for  sale  of 

As  to  survey  of 

Definition  of 

Entry  of 

Indian  reservations  not  always , 

Inspection  of  surveys  of 

Price  of,  fixed  by  act  July  26,  1866 

Refunding  excess  of  purchase-money ' 

Refunding  part  of  purchase-money 

Reliuqnisnment  of  claims  to j 

Sale  of,  as  a  source  of  revenue 

Money — 

As  to  accounts  for  expenditure  of i 

Ah  to  losses  of 

Circular  as  to  disbursing I 

Subject  to  control  of  law i 

Moneys —  , 

As  to  collecting,  safe-keeping,  and  disbursing 

Printer —  ' 

As  to  authority  to  appoint  foremen i 

As  to  contracts  made  by * 

As  to  employment  of  persons  in  office  of ' 

Responsibilities  of  employ^  under , 

Printing—  | 

As  to,  authorized  by  law I 

Printing  Office—  \ 

As  an  auxiliary  to  regular  Executive  Departments i 

Beads— {See  Kansas.)  , 

As  to  percentage  of  proceeds  of  sale  of  public  lands  allowed  to  i 

Kansas  for 
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3. 

^i 

-sJ 

^1 

cSi 

c^ 

P 

p 

Public  iSe)Ti'ce--(See  Service.) 

Public  Services —  \ 

1.  As  to  modes  of  compensation  for '    5T2       57S 

Public  Surveys — (See  Sui^eys,) 

Puninhment —  I 

1.  For  perjury  or  conspiracy 429       432 

Purcluue- Money — 

1.  As  to  repayment  of tol       28a 

2.  Of  public  lands,  refunding  excess  of 258       260 

3.  Receivers  can  refund  excess  of I    346       34^ 

4.  Refund  of  excess  of 342       345 

5.  Repa3ingf  of  lands  sold I    525        528 

Purchaser— 

1.  Original,  as  to  refund  of  money  paid  for  lands 259       260 

Purveyor's  Bonds—  i 

1.  As  to  duties  in  regular  Army 3d3       387 

Putnam,  George  F.~^  ' 

1.  Trustee  in  Boml- Assignment  case 246        24$ 

Putnam^  James  S. — 

1.  Trustee  in  Bond -Assignment  case 246        24j? 

Q. 

Quantum  Meruit — (See  Allowance;  Compensation,  <f-c.) 

1.  Accounting  officers  will  not  inquire  into  a  claim  for,  in  favor  of 

purchaser  of  contract 474       477 

2.  As  to  doctrine  of 477        480 

Quantum  Valebai — 

1.  Accounting  officers  will  not  inquire  into  a  claim  for,  when  sup- 

plies have  been  furnished  by  purchaser  of  contract 474        477 

2.  As  to  doctrine  of I .". .      477        4cH> 

Quarterly  Account — (See  Account.) 

Quarterly  Settlements — (See  Bes  Adjudieala,) 

1.  Of  mail,  contractors'  accounts,  as  to  conclusiveness  of  an  execu- 
tive branch  of  Government 444        447 

Quartermaster — 

1.  Assignment  of  vouchers  of '    203       203 

2.  As  to  credits  in  accounts  of,  for  money  paid  on  transfer  con- 

tract       477        480 

3.  As  to  disposition  of  vouchers  of 452        455 

Quartermaster's  Vouchers — 

1.  Not  assignable 452        455 

Questions — 

1.  Regarding  authority  to  make  further  allowances 562        565 

R. 

Bailroad — 

1.  As  to  grant  of  lands  to  aid  in  construction  of 589        592 

Ramsey's  Case 2H0        282 

Ramsey,  Joseph — 

1.  Party  in  Ramsey's  case 280        282 

Randolph's  Case 12  12 

Rate— 

1.  Of  increase  for  expedited  service 447        450 

Rate  of  Pay— 

1.  As  to  increase  of  50  per  cent,  on,  for  mail-contracts 446        451 

Real  Estate— 

1.  Usage  as  to  purchase  of,  for  Government 230        231 

Reappoin  tmen  t — 

1.  Of  Senate  clerks,  effect  of,  as  to  pay 83         7* 

Reason— {See  Construetion,) 

1.  For  remedy,  as  to  remedial  law 4:16        4S^ 

2.  The,  is  the  life  of  the  law 408        411 
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Bebellton — 

1.  Suppression  of,  as  to  pensions 

Beoeipt^ 

1.  Given  by  attorney  for  draft 

2.  In  full  bars  further  claim 

i?ecetpto — 

1.  Application  of,  under  postmaster's  bond 

2.  For  payments  by  disbursing  officers 

3.  Treasurer  shall  take,  for  all  moneys  paid 

Beoeiver — 

1.  As  to  appointment  of 

2.  As  to  insolvent  national  bank  in  hands  of 

3.  Of  national  bank,  claim  of 

4.  Salaries  and  fees  of,  prescribed  by  statute 

Receiver's  Case — 

1.  Second 

2.  Examined  and  reaffirmed 

3.  Now  to  be  deemed  res  adjudicata 

Beceiters — 

1.  And  re^sters,  as  to  retaining  fees 

2.  Authorized  by  **  graduation  act^  to  refund  excess  of  purchase- 

money 

3.  Have  authority  to  make  refund  of  excess  of  purchase-money.. 

4.  Of  public  money,  authority  of,  to  refund 

Becommendation — 

1.  As  to,  of  Commissioner  of  Internal  Revenue  

Beoord — 

1.  As  to  Dunnegan's  case 

2.  Attorney  of,  authority  to  demand  payment  of  judgment 

3.  Attorneys  of,  as  to  joint  action  of 

4.  Of  action,  if  silent,  notice  will  not  be  presumed.   

5.  Of  court,  copy  of  entry  on,  in  Seat's  case 

6.  Privileges  of  attorneys  of 

7.  Qualification  of  attorneys  of * 

8.  Transcript  from,  as  to  fees  in  land  offices 

Beoords — (See  Complaints;  Examination,) 

1.  Filed  and  preserved  by  chief  supervisor  of  elections 

Bedemption — 

1.  As  to  extending  time  for  paving  bonds 

2.  Of  called  bonds ." 

3.  Of  Government  bonds,  as  to , 

Beferee — 

1.  Fees  for  services  as 

Beferees — 

1.  As  to  fees  of 

Befund — 

1.  As  to,  of  internal-revenue  taxes 

2.  As  to,  of  money  paid  for  land , 

3.  Executor  or  administrator  not  entitled  to,  as  to  public  lands. . 

4.  Payment  estops  debtor  from  demanding  a • 

5.  Provision  for,  not  included  in  Revised  Statutes | 

6.  Provision  for,  not  permanent  and  general 

7.  To  manufacturer,  of  amount  charged  for  stamps  sold  to  and  | 

used  by  the  people  would  be  practically  a  gratuity , 

Be/unding —  ' 

1.  Earlier  acts  yield  to  later,  as  to  public  lands i 

2.  Excess  of  purchase-money 

3.  Part  of  purchase-money  of  public  lands | 

Befunds—  \ 

1.  Of  stamps  and  money  taxes,  difference  between i 

Better— 

1.  Amount  due  for  direct  tax  from  Kansas  as  charged  on  books  of.! 
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95 

424 

427 

214 

215 

217 

218 

370  , 

374 

370 

374 

12 

12 

12 

13 

487 

490 

259 

260 

264 

265 

118 

116 

343 

346 

343 

346 

494 

497 

342  , 

345 

342  ' 

345 

258 

260 

498  ' 

1 

501 

305  1 

307 

Digitized  by  VjOOQIC 


712  First  Comptroller's  Office^  Treasury  Department 


Subject. 


2  •    ^  . 

If  '  H 


Register — Continued.  | 

2.  As  to  certificate  of '  479  \&2 

3.  Of  lands,  as  to  clerks  employed  by 41*2  415 

4.  Transmits  copy  of  Comptroller's  certificate  to  Secretary 310  312 

Registered  Bonds, — ( See  Bonds, )  ' 

Registers  and  Receivers —  '  i 

1.  As  to  retaining  fees 413  416 

2.  No  compensation  conld  be  paid  to,  without  appropriation '^i6S  371 

Registers —  I 

1.  Salaries  and  fees  of ,  prescribed  by  statute '  368  371 

Regulation— (See  Lfaws ;  Order;  Statutes.) 

1.  An  authorized,  has  the  force  of  law 173  173 

2.  As  to  compensation  of  internal-revenue  officers 205  206 

3.  As  to  drafts,  duty  of  Treasurer  in  absence  of. 162  182 

4.  As  to  force  of,  over  attorney  for  services •  194  1U4 

5.  As  to  instructions  to  internal-revenue  collectors 556  551> 

6.  As  to  meaning  and  effect  of 556  559 

7.  As  to  salary  fixed  by 563  566 

8.  Necessity  for  prescribing  order  of  responsibility  of  sureties i  47  47 

9.  Of  Post-Office  Department  as  to  surety  of  deceased  postmaster.  40  40 

10.  Of  Post-Office  Department  consid^^red  as  an  appointment 40  40 

11.  Of  Secretary  as  to  compensation  of  deputy  collectors  has  force 

of  law 209  206 

12.  Of  Treasury  Deparment  as  to  cases  certified  for  payment  by 

the  Court  of  Claims 240  242 

13.  Of  Treasury  Department  as  to  change  of  attorneys 166  167 

14.  Order  made  July  1,  1879,  is  a ,  205  206 

15.  Order  of  the  Secretary  of  the  Treasury  is  a,  having  the  force 

of  law 695 

]  6.  Under  section  3425,  Revised  Statutes,  as  to  oaths 440  442 

17.  Unless  required,  Treasurer  not  bound  to  pay  agent  or  attorney .  166  167 
Regulations — (See  Circular.) 

1.  Affecting  attorney  and  client,  as  to  claims  before  Treasury  De- 

partment    102  96 

2.  As  to  authority  to  make 402  405 

3.  As  to  certificate  of  attorney  of  record 167  167 

4.  As  to  claims  for  indemnity  for  swamp-lands 140  140 

5.  As  to  construction  of liHi  167 

6.  As  to  duplicates  of  lost  interest-checks 147  147 

7.  As  to  fees  allowed  claim  agents 196  196 

8.  As  to  Head  of  Department  making 492  495 

9.  As  to  Indians,  their  property  rights,  &c.,  in  Kansas 578  581 

10.  As  to  public  survey 2:U  235 

11.  As  to  reduction  of  compensation  of  deputy  collectors 206  2U6 

12.  Authority  of  Secretary  to  make 47  47 

13.  Concerning  gangers,  amendment  of 578  581 

14.  Concerning  gangers*  fees  and  expenses 576  579 

15.  Conflicting  with  law  are  not  valid :^9  382 

16.  December  18, 1872,  as  to  effect  of,  on  claim  of  Meguire 196  196 

17.  Duty  of  accounting  officers  as  to  construction  of 205  206 

18.  For  government  and  business  of  Treasury,  as  to  authority  of 

Secretary  of  the  Treasury  to  prescribe 566  569 

19.  In  respect  of  fees  and  expenses  of  gangers 572  575 

20.  Laws  as  to  post  office 46  45 

21.  October  10. 1876,  as  to  powers  of  attorney 192  193 

•    22.  Of  Department  as  to  payment  of  checks  and  drafts 162  163 

23.  Of  Postmaster-General,  Penn  Yan  case '  45  44 

24.  Of  Surgeon-General  as  to  artificial  limbs 379  382 

25.  Of  the  Treasury  Department  as  to  powers  of  attorney 186  187 

26.  Of  Treasury  Department  as  to  the  powers  of  the  First  Comp- 

troUer 168  168 

27.  Or  law,  as  to  compensation  of  officer  or  employ^ 537  540 
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lUguJaUonB — ContiDued.  I 

28.  Prescribed  by  CommissioDer  of  Internal  Revenue 439  441 

29.  Regarding  assistant  postmaster 40  41 

30.  Regarding  refund  of  internal-revenue  taxes,  copied '  499  ,  502 

31.  Tests  as  to  validity  of 46  45 

32.  Treasurer's  duty  affected  by 183  184 

BeimburseineHi — 

1.  As  to  provisions  for,  for  disposal  of  Indian  lands 369  372 

2.  Of  losses  sustained  by  Osage  Indians ,  244  ,  245 

i2(j7«M«— (See  Set-Off.) 

1.  By  the  State,  as  to  set-off I  300  302 

2.  Of  j  udgraent,  method  of 116  114 

3.  Of  judgment,  power  as  to 117  114 

4.  Under  section  53,  act  August  5,  1861,  as  to  abatement 300  302 

Belief  Jc<— (See  Act ) 

Belie/— 

1.  Application  for,  under  section  3220,  proper  party  to  make 110  104 

2.  As  to  different,  for  diflferent  contingencies 1  481  ^  484 

3.  For  Mr.  Hobbs  must  be  obtained  through  Court  of  Claims  or 

fromCongress I  556  559 

4.  Party  in  ignorance  accepting  but  part  of  what  is  due  him,  is  ,  , 

entitledto  '  :W8  381 

Belihan,  Sister  Elizabeth—  1 

1.  Vouchers  rendered  by 123  121 

Belinqitishment  Case 281  283 

Belinquishment —  | 

1.  Execution  of,  required  by  statute 1  282  284 

Bemedial  Laws —  !  1 

1.  As  to  construction  of 1  436  439 

2.  As  to  the  old  law,  the  mischief,  the  remed}',  and  the  true  reason  1 

oftheremedy 436  439 

Bemedial  Profusions — 

1.  As  to  disbursing  compensation ,  401  404 

Bemedial  Statute— {See  Statute, )  ' 

Bemedial  Statutes —  j 

1.  Reasons  applicable  to  construction  of 402  405 

Bemedies —  \ 

1.  Effect  of  waiving,  by  creditor  of  an  insolvent  bank 129  ,  127 

2.  For  employ^  for  damages 503  506 

Bemedyand  Cure — 

1.  Construction  of  provisions  for 401  404 

Bemedy—i  See  Statutes. ) 

1.  Act  of  March  3,  1875,  appeals,  no 300  302 

2.  Against  Oovernment  officers  by  injunction 159  159 

3.  As  to  expenses  of  writs I  294  ,  296 

4.  As  to,  for  owner  of  lost  draft 1  147  147 

5.  As  to,  for  time  lost  by  employ<5  in  Government  Printing  Office  .  509  512 

6.  As  to  judicial  proceedings  for  lien  on  Treasury  draft I  158  159 

7.  As  to,  of  attorney  in  possession  of  Treasury  draft 143  143 

8.  As  to  remedial  law ,  436  1  439 

9.  Attorney  claiming  on  Treasury  draft  in  possession  has  no I  160  161 

10.  By  writ  of  error  fi>r  judgment  paid j  118  1  116 

11.  Eflfect  of  prohibition  of  transfer  of  contract  is  more  than  one  of. '  474  477 

12.  For  imposition  of  discriminating  tax ,  213  214 

13.  Of  claimant  in  Court  of  Claims  as  to  Hobbs's  case 553  556 

Benunciation — (See  Forfeiture  of  Salary,) 

Bepayment — (See  Befund, ) 

1.  Of  fees,  purchase-money,  &c 281  283 

2.  Of  tax  illegally  collected,  claim  for 119  117 

Bepayments—  1 

1.  As  to,  of  purchase  money  for  public  lands I  263  265 
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Repeal— 

1.  Reasons  for,  of  cert^iu  acts 580  !  583 

Repealing  Clause —  I 

1.  As  to  intent  and  meaning  of 581  584 

Repeals — 

1.  By  implication  are  discouraged 361  365 

2.  By  implication,  as  to i      15  16 

Replevin — 

1.  Action  of,  as  to  timber  on  Indian  lauds 583  586 

Replevin  Suit — 

1.  Duty  of  district  attorney  to  coudnct •  440  442 

Report— 

1.  Annual,  of  First  Comptroller  as  to  additional  compensation 18  18 

2.  Annual,  of  State jsuperintendent  of  State  of  Michigan,  Conger's 

case 35  36 

3.  Of  Committee  on  Printinir  as  to  compensation  of  employes  in  ^  I 

Government  Printing  Office 523  525 

4.  Of  Fifth  Auditor,  No.  41743,  as  to  Hobbs's  case 550  553 

5.  Of  Second  Assistant  Postmaster-General  in  the  Star-Route  case, 

reconmieudation  in 445  448 

6.  Of  special  agent  in  Martin's  case 328  330 

Representatire — 

1.  Com^)ensation  of 403  406 

2.  Foreign — ( See  Minister, ) 

Representative^  Legal — (See  £xecu/or;  Administrator;  Agent;  Attomeifj  4'*^.) 

1.  Of  sole  deceased  trustee,  duty  of •  201  202 

Repriei^e — 

1.  By  whom  granted i  254  256 

Requisition — (See  IVarrant.) 

1.  Accountable,  countersigned  by  Acting  Second  Comptroller :W2  385 

2.  Accountable,  made  by  Secretary  of  War 382  385 

3.  Accountable,  registered  by  Second  Auditor 3d2  385 

4.  Copy  of,  in  McAllister's  case 168  169 

5.  Use  of  word  warrant  for 258  260 

6.  When  warrant  means  a 39  40 

Requisitions — 

1.  As  to  countersigning 258  260 

2.  As  to,  of  Heads  of  Departments !  396  399 

3.  Meaning  of,  in  sections  273  and  305,  Revised  Statutes 261  263 

4.  Of  fiscal  officer  of  charitable  institution 125  123 

5.  Revised  Statutes,  section  441,  as  to 261  263 

Res  Adjudioata  —(See  Balances;  Claims;  Order;  Settled  Acconnt^  j-c) 

1.  Accounts  certifying  balance  due  United  States  cannot  be  re-  i 

opened 299  301 

2.  As  to  balances  certified  due  from  Kansas 310  312 

3.  As  to  claim  against  the  United  States,  reopening  of,  by  order  i 

of  the  Secretary 554  557 

4.  As  to  difficulties  presented  by  adjudicated  cases I  331  333 

5.  As  to  impeachment  of  a  settled  acconnt  for  fraud  or  mistake. . .  443  446 
(5.  As  to  order  of  district  Judge  regarding  fees  or  costs  of  witnesses.  |  271  273 

7.  As  to  overpayments  and  remedy  by  set-off i  451  454 

8.  As  to  portion  of  debt  of  Kansas  as  set-off I  309  311 

1>.  As  to  re-examination  of  right  to  payment  of  draft  delivered 

and  unpaid  for  three  years 479  482 

10.  As  to  reopening,  for  cousideration  previous  action  of  Comp- 

troller   313  315 

11.  As  to  review  of  judgments  of  courts  by  executive  officers 109 

12.  Claim  reiected  can  be  reopened  by  Secretary 311  314 

13.  Comptroller's  decision,  May  29,  1868,  as  to  Kansas  case I  311  313 

14.  Comptroller's  decisions  cannot  be  reopened  by  Secretary '  311  i  313 

15.  Kansas  advised  to  try  for  a  remedy  in  Court  oi  Claims >  325  327 
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Res  Adjudicala — Continued. 

16.  Power  of  Secretary  of  the  Treasury  to  revise  and  reverse  the  '  j 

allowance  of  claims |     129  I 

17.  Recei  ver*s  case  now  to  be  deemed -     133  I 

18.  Review  of  jnds^ment  in  appellate  court 

19.  Right  of  McAllister  to  custody  of  draft  is 

20.  Section  846,  Revised  Statutes,  as  to  fees  or  costs 

21.  Some  matters  determined  by  First  Comptroller  may  bo  reopened 

by  order  of  the  Secretary  of  the  Treasury 

22.  The  provision  of  section  161,  Revised  Statutes,  conclusive  against 

review  of  any  account  of  which  balance  was  certified  and  paid 

23.  W.  H.  Sharp's  claim  for  reward  open  for  reconsideratiou 

Jiesection — 

1.  As  to  apparatus  for 

Rt$erra1ion — 

1.  As  to,  under  common  Indian  title 

Besignations — (See  Forfeiture  of  Salary,) 
Besponsibility — 

1.  Government  release<l  from,  unless  represented  by  its  attorney.. 

2.  Of  Secretary  and  Comptroller  as  to  advances 

3.  Of  Secretary  of  the  Senate  as  to  disbursements 

4.  Of  sureties,  order  of 

BeBoluHon — 

1.  As  to  effect  of  pay  of  clerks  of  Senate 

2.  Indetinite,  of  Senate  to  pay  money  applies  to  contingent  fund. 

3.  Joint,  of  Kansas  Legislature,  January  20,  1862,  as  to 

4.  Of  Congress  affecting  appropriation  acts 

5.  Of  Senate  as  to  pay  of  Senate  clerks 

6.  Of  Senate  directing  payment  of  compensation  to  clerks  of  com- 

mittees   

7.  Of  Senate,  effect  of a 

8.  Of  Senate,  effect  of  on  geueral  appropriatious 

9.  Of  Senate,  not  a  law 

10.  Of  Senate  of  March  18, 1881 ,  considered 

Restraining  Statute— {^ee  Statute.) 
Retainer — 

1.  Rights  of  attorney  and  plaintiff  under ) 

Retroactive  A  llowanoee — 

1.  Under  a  fixed  schedule  of  fees,  as  to 

Revenue — 

1.  As  to  meaning  of  expression  the  violation  of  any  law  of  the 

United  States  relating  to 

2.  Commissioner  of  Internal,  allowance  of  damages  by 

3.  Commissioner  of  Internal,  as  to  allowance  of  costs  by i 

4.  Commissioner  of  Internal,  force  of  allowance  by,  when  founded  i 

on  mistake Ill 

5.  Commissioner  of  Internal,  power  of,  under  section  3215,  Re- 

vised Statutes    116 

6.  Duty  of  Congress  as  to  providing 81 

7.  Internal,  act  of  March  1, 1879,  as  to 205 

8.  Internal,  Commissioner  of,  action  in  Dunnegan's  case i  96 

9.  Internal,  judgment  for  taxes 113 

10.  Internal,  laws  of,  as  to  cigar-stamps 346 

11.  Internal,  modes  of  collecting  taxes 119 

Revenue  Law — 

1.  Asto 429 

Revenue  Officer — (See  Officer.) 

1.  As  to  injunctions  against 108 

2.  Cases  cited  against ;     108 

Revenue  Stamps-— (See  Stamps  )  i 

Revenues-- 

1.  Authority  of  Government  in  collection  of 309        311 
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2.  Customs,  as  to 416  419 

3.  For  payment  of  expenses  of  District  of  Columbia 534  537 

4.  Postal,  do  not  come  into  the  Treasury 417  420 

Reversal — 

1.  Rights  of  judgment-debtor  under 119  117 

Reversions — 

1.  Remarks  of  Kent  as  to 267  268 

Review — 

1.  Of  judgment  in  appellate  court 109 

2.  Of  judgments  of  courts  by  executive  oAicers 109 

Revised  Edition — 

1.  Of  the  decisions  by  the  First  Comptroller,  as  to VII 

Revised  Statutes— 

1.  As  to  allowances 212  212 

2.  As  to  authority  of  courts  to  go  behind 112  107 

3.  As  to  duty  of  district  attorney  in  behalf  of  defendant 255  256 

4.  As  to  sections  255  and  3657 355  358 

5.  As  to  subpoena  of  witnesses .---.. 284  ,  286 

6.  As  to  suspension  of  operation  of  section  4789 391  394 

7.  As  to  validity  of  claim  to  salary  fixed  by 378  381 

8.  Construction  of  section  3648 402  405 

9.  Declared  to  embrace  the  statutes  of  the  United  States  general 

and  permanent  in  their  nature 343  346 

10.  Designed  to  be  a  permanent  body  of  laws 391  394 

11.  Embrace  statutes  in  force  December  1,  1*573 343  346 

12.  Enacted  June  22,  1874 343  346 

13.  Forbidding  assignment  of  claims 204  205 

14.  Jurisdiction  of  executive  officers  to  review  accounts  as  to  writs. .  295  297 

15.  Plain  provisions  of,  cannot  be  modified  by  law  from  which  de- 

rived    352  355 

16.  Prepared  under  act  June  27,  I8t56 342  345 

17.  Provisions  in,  as  to  allowances  for  carrying  mails 447  450 

18.  Provisions  of,  as  to  rendering  accounts 125  123 

19.  Quoted  in  Dunnegan's  case 96  90 

20.  Section  cited  as  to  claim  for  expenses  as  witness '  271  273 

21.  Section  39,  as  to  monthly  payment  of  compensation 403  406 

22.  Section  40,  as  to  payment  of  salary  for  days  absent 403  406 

23.  Section  41,  as  to  payment  after  withdrawal  with  leave 403  406 

24.  Section  45,  compensation  in  lieu  of  all  pay  and  allowance 403  406 

25.  Section  46,  compensation  of  Members  passed  as  public  accounts.  404  407 

26.  Section  47,  as  to  salary  and  accounts  for  travelling  expenses. ..  403  406 

27.  Section  48,  as  to  certificate  for  account  of  salary  and  travelling 

expenses 404  407 

US.  Section  48,  as  to  certificates  of  salaries  and  expenses  of  Sena-  * 

tors  and  Representatives 530  533 

29.  Section  52,  as  to  persons  employed  in  the  United  States  Senate.  404  407 

30.  Section  56,  as  to  disbursements  for  Senate 411  414 

31.  Section  56,  Secretary  of  Senate  deemed  a  disbursing  officer 404  407 

32.  Section  62,  analytical  statements  and  receipts  required 404  407 

33.  Section  62,  as  to  financial  clerk  of  Senate 411  414 

34.  Section  76,  limitations  imposed  by 403  406 

35.  Section  93,  as  to  fees  and  costs  in  District  of  Columbia 482  485 

36.  Section  161,  as  to  authority  of  Heads  of  Departments  to  pre- 

scribe regulations 408  411 

37.  Section  161,  as  to  authority  to  make  regulations 402  405 

38.  Section  161,  as  to  control  over  accounts 490  493 

39.  Section  170,  Evans's  case 4  5 

40.  Section  171,  as  to  limitation  of  compensation  of  employ^ 511  514 

41.  Section  191,  as  to  claims  in  which  the  United  States  is  concerned.  299  301 

42.  Section  191,  as  to  future  actions  on  rejected  claims 550  553 
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43.  Section  191,  as  to  right  of  Secretary  to  change  balances  certi- 

fied by  Comptroller I      24  I  24 

44.  Section  191,  power  of  Secretary  of  the  Treasury  as  to  certified  ,  '.  • 

balances 1  299  '  301 

45.  Section  191,  quoted 554  557 

46.  Section  191,  quoted  as  to  balances iUO  |  312 

47.  Section  236,  as  to  accounting  officers 129  127 

48.  Section  236,  as  to  certifying  accounts '  299  i  301 

49.  Section  236,  as  to  claims 401  '  404 

50.  Section  236,  as  to  settlement  of  accounts i      92  j  86 

51.  Section  236,  as  to  settlement  of  claims '  518  i  521 

52.  Section  236,  quoted  as  to  settlement  of  claims 133  '  131 

53.  Section  248,  as  to  pbwers  granted  to  Secretary  of  the  Treasury.  402  ^  405 

54.  Section  250,  as  to  accounts  of  expenditure  of  public  money I  561  564 

55.  Section  251,  as  to  authority  of  Secretary  of  Treasury 556  |  559 

56.  Section  255,  enlarges  authority  for  appointment  of  disbursiug  ' 

agents 359  '  363 

57.  Section  269,  as  to  duty  of  First  Comptroller 518  i  521 

58.  Section  270,  quot«'d  as  to  appeals  from  Sixth  Auditor 328  330 

59.  Section  271,  as  to  finality  of  decisions  of  Comptroller i  554  557 

60.  Section  277,  as  to  First  Auditor's  receiving  and  examining  ac-  '  i 

counts ;  519  522 

61.  Section  277,  jurisdiction  of  First  Auditor 123  121 

62.  Section  296,  as  to  suits i  328  330 

63.  Section  299,  as  to  defence  iu  courts  of  soldier 249  |  250 

64.  Section  299,  as  to  fees  for  services  in  certain  trials '  252  ,  253 

65.  Section  306,  as  to  disposition  of  moneys  against  which  drafts  | 

are  drawn 154  i  154 

66.  Section  308,  as  to  pavment  of  draft  to  holder i  154  154 

67.  Section  355,  as  to  title  to  land ,  230  l  231 

68.  Section  444,  as  to  requisitions 261  ,  263 

69.  Section  451,  as  to  renting  buildings  for  public  use '  136  I  134 

70.  Section  471,  as  to  pensions 390  394 

71.  Section  473,  as  to  renting  buildings  for  the  Census  Office |  136  '  134 

72.  Section  512,  as  to  returns  of  contracts  In  Interior  Department..         2  i  4 

73.  Section  642,  as  to  writ  of  habeas  corpus !  256  257 

74.  Section  708,  as  to  appeals  from  judgments 462  i  465 

75.  Section  771,  as  to  district  attorney '  280  i  282 

76.  Section  771,  as  to  duties  of  district  attorney 254  255 

77.  Section  771,  duty  of  district  attorney  under 110  I  104 

78.  Section  787,  as  to  duty  of  marshal ;  544  i  547 

79.  Section  788,  as  to  powers  conferred  on  marshals  and  deputies. ..  j  542  '  545 

80.  Section  823,  as  to  taxation  and  adjudgment  of  costs '  297  i  299 

81.  SectioA  823,  concerning  taxation  and  allowance  of  compensa-  ' 

tion 285.  287 

82.  Section  823,  construction  of i  285,  287 

83.  Section  828,  as  to  fees  for  affixing  seal 215  215 

84.  Section  829,  applies  to  all  witnesses '  294  '  296 

85.  Section  829,  as  to  duty  of  clerks  of  court 285  287 

86.  Section  829,  as  to  process  issued 285  >  287 

87.  Section  829,  force  of,  as  to  witnesses i  293  296 

88.  Section  838,  as  to  compensation 428  '  431 

89.  Section  841,  as  to  marshal's  allowance  to  his  deputies 538  ^  541 

90.  Section  846,  as  to  power  of  President  to  allow  payment  of  costs  i 

and  expenses  in  certain  cases 252  i  253 

91.  Section  846,  as  to  recovery  of  money  wrongfully  obtained 271  273 

92.  Section  846,  as  to  revision  of  marshals'  accounts I  481  '  484 

93.  Section  847,  as  to  fees  of  commissioners,  cited  in  Allen's  case ...  215  216 

94.  Section  850,  as  to  expenses  of  officer  as  witness 1  271  273 

95.  Section  855,  as  to  fees  paid  by  marshals ,  481  i  484 

96.  Section  877,  construction  of '  284  '  286 
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97.  Section  876,  as  to  exponses  of  witnesses 256  258 

98.  Section  878,  as  to  process  in  defense  of  soldier 249  250 

99.  Section  878,  as  to  witnesses  for  indigent  defendants 252  254 

100.  Section  910,  as  to  duty  of  marshal 482  485 

101.  Section  989,  as  to  probable  cause 110  104 

102.  Section  1010,  as  to  Judgment  upon  a  writ  of  error '  460  463 

103.  Section  1014,  as  to  criminal  arrests,  &c 215  215 

104.  Section  1014,  as  to  offenders  against  the  United  States  214  215 

105.  Section  1014,  as  to  offenders  or  witnesses  under  commitment ...  544  547 

106.  Section  1014,  as  to  offences  against  the  United  States,  cited  in  > 

Allen's  case 215  216 

107.  Section  1046,  as  to  crimes  arising  under  revenue  laws 441  444 

108.  Section  1075,  Evans's  case 6  6 

109.  Section  1089,  as  to  appropriations  for  satisfaction  of  judgments.  462  465 

110.  Section  1171,  as  to  duties  of  medical  purveyors 383  387 

1 11.  Section  1173,  as  to  chief  medical  purveyor 383  387 

112.  Section  1342,  as  to  jurisdiction  of  courts-marshal 251  252 

113.  Section  1545,  as  to  employ^  in  navy-yards 511  514 

114.  Section  1545,  as  to  salaries  and  compensation 565  568 

115.  Section  1741,  as  to  post  of  duty  of  foreign  minister 66  60 

116.  Section  1742,  as  to  foreign  ministers '  59  53 

117.  Section  1763,  as  to  clause  **  explicitly  state  " : 18  18 

118.  Section  176.3,  as  to  holding  two  compatible  offices 530  533 

119.  Section  1763,  as  to  holding  two  oifices 528  531 

120.  Section  176:?,  prohibition  applied  in  Randolph's  case 18  18 

121.  Section  1764,  as  to  abandoning  claim  to  salary 10 

122.  Section  1764,  as  to  holding  two  offices }  ^  ^ 

123.  Section  1765,  as  to  additional  allowances 558  561 

124.  Section  176.5,  as  to  additional  compensation J  2^5  ™ 

125.  Section  1765,  as  to  disbursements,  Eveleth's  case 20  20 

126.  Section  1765,  as  to  duplicate  compensation 276  277 

127.  Section  1765,  as  to  extra  compensation  of  Senate  clerks 84  78 

128.  Section  1765,  as  to  extra  pay ..  .* 540  543 

129.  Section  1765,  as  to  holding  two  compatible  offices 530  533 

I'M).  Section  1765,  as  to  officer 533  536 

131.  Section  1765,  as  to  regulations 209  208 

132.  Section  1765,  Evans's  case 4  5 

133.  Section  1765,  prohibiting  additional  allowance 205  206 

134.  Section  no.'),  prohibiting  commissiouH 358  361 

135.  Section  1766,  as  to  compensation  of  person  who  is  in  arrears 276  278 

136.  Section  1778,  as  to  modes  of  taking  acknowledgments 153  153 

137.  Section  1778,  as  to  oaths  certified  under  seal 215  215 

liiH.  Section  1845,  as  to  salaries  of  Governors  of  Territories 373  376 

139.  Section  2027,  as  to  marshals  and  commissioners,  cited  in  Allen's 

case 215  216 

140.  Section  2074,  as  to  holding  two  offices 528  531 

141.  Section  2207,  as  to  surveying  districts  of  public  lands 234  235 

142.  Section  2223,  as  to  compensation  of  confidential  agents 233  21*4 

143.  Section  2239,  as  to  fees : 413  416 

144.  Section  2255,  does  not  make  an  appropriation 413  416 

145.  Section  3145,  as  to  further  allowances 208  207 

146.  Section  3148,  as  to  allowances 208  207 

147.  Section  3157,  as  to  fees  of  gangers J  ^^  ^ 

148.  Section  3215,  as  to  power  of  Commissioner  of  Internal  Revenue 

under 116  114 

149.  Section  3220,  as  to  payment  of  judgment 94  88 

110  104 

150.  Section  3220,  construction  of 2  111  105 

106 
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151.  Section  3220,  construed  by  the  Court  of  Claims 

152.  Section  3220,  quoted  as  to  refund  of  taxes , 

15:^.  Section  3228,  as  to  time  for  presenting  claim 

154.  Section  3228,  quoted  as- to  claim  for  refund  of  taxes 

155.  Section  3242,  as  to  cigars  and  stamps 

156.  Section  3260,  as  to  force  of  final  judgment ^ 

157.  Section  3260,  cited  in  Seat^s  case . .   

158.  Section  3425,  as  to  proviso  in 

•159.  Section  3426,  as  amended  by  act  of  March  1,  1879 

160.  Section  3426,  as  to  stamps 

161.  Section  3426,  quoted  as  to  regulations  for  allowance  for  stamps. 

162.  Section  3451,  as  to  indictments  under 

163.  Section  3451,  as  to  prosecution  of  cases  under 

164.  Section  3477,  as  to  aHsignment  of  drafts 

165.  Section  3477,  as  to  claims  upon  the  United  States 

166.  Section  3477,  as  to  payment  of  claims 

167.  Section  3477,  as  to  payments 

168.  Section  3477,  as  to  payments  out  of  Treasury  of  United  Seates. . 

169.  Section  3477,  as  to  powers  of  attorney 

170.  Section  3477,  as  to  time  of  issuing  power  of  attorney 

171.  Section  3477,  as  to  vouchers  of  quartermasters 

172.  Section  3477,  prohibiting  assignment  or  transfer  of  claims 

173.  Section  3477,  quoted  as  to  transfers  aud  assignments  of  claims 

upon  the  United  State 

174.  Section  3547,  Lunch  case , 

175.  Section  3577,  as  to  leave  of  absence ^ 

176.  Section  3577,  quoted  as  to  engraving  and  printing 

177.  Section  3593,  as  to  depository 

178.  Section  3596,  as  to  salaries  of  assistant  treasurers < 

179.  Section  3597,  as  to  salaries  fixed  by  section  3596,  quoted 

180.  Section  3614,  as  to  disbursements 

181.  Section  3614,  as  to  employment  of  financial  clerk  of  Senate  as 

disbursing  agent 

182.  Section  3617,  a  re-enactment  of  former  acts 

183.  Section  3617,  as  to  appropriations  for  compensation  of  regis- 

ters and  receivers 

184.  Section  3617,  as  to  phrase  "  for  use  of  the  United  States" 

185.  Section  3617,  as  to  proceeds  of  sale  of  Indian  lands 

186.  Section  3617,  as  to  surplus  fees 


187.  Section  3617,  construed  

188.  Section  3617,  does  not  prevent  receivers  from  refunding  excess 

of  purchase-money 

189.  Section  3624,  as  to  suits  for  recovery  of  sums  due  Government. 

190.  Section  3639,  duties  of  Treasurer  under 

191.  Section  3644,  as  to  drafts 

192.  Section  3645,  quoted  as  to  payment  of  Government  drafts 

193.  Section  3646,  as  to  duplicate  of  lost  checks 

194.  Section  3648,  as  to  advances  to  disbursing  agents 

195.  Section  3648,  quoted  as  to  a<lvances 

196.  Section  3654,  as  to  allowances  for  disbursements 

197.  Section  36.57,  quoted  and  construed 

198.  Section  3673,  as  to  nature  of  appropriation 

199.  Section  3680,  as  to  extra  compensation  of  Senate  clerks 

200.  Section  3681,  as  to  ^'  commission  or  inquiry  " 

201.  Section  36H1,  prohibiting  payment  of  any  charge  whatever  grow- 

ing out  of  any  "commission  or  inquiry  " 

202.  Section  1^2,  as  to  purpose  of  appropriations 

203.  Section  3682,  as  to  use  of  Senate  and  House  contingent  funds. 

204.  Section  3682,  qualified  by  section  2255 

205.  Section  3683,  as  to  use  of  contingent  funds 
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206.  Section  3687,  as  to  customs  re vennes >  416  419 

207.  Section  3687.  quoted  as  to  fees 370  373 

208.  Section  3689,  as  to  balances  of  appropriation 588  .  591 

209.  Section  3689,  as  to  percentages  to  several  States  of  proceeds  of 

sale  of  public  lands  therein 580  583 

210.  Section  3689,  as  to  section  2  of  act  May  9,  1872 525  5*< 

211.  Section  3689,  as  to  section  9,  act  June  8,  1872 525  52^ 

212.  Section  3689,  quoted  as  to  refund 496  499 

213.  Section  3711,  as  to  the  purchase  of  fuel 122  Wi» 

214.  Section  3712,  as  to  purchase  of  fuel 122  121 

215.  Section  3713,  as  to  purchase  of  fuel 122  121 

216.  Section  3737,  as  to  contracts 469  472 

217.  Section  3738,  as  to  number  of  hours  for  day's  work  in  Govern-  < 

ment  Printing  Oflfice 506  o<»9 

218.  Section  3738,  as  to  number  of  hours  in  a  day's  work 565  566 

219.  Section  3758,  as  to  management  of  Government  Printing  Office.;  506  509 

220.  Section  3760,  as  to  execution  of  work  in  Government  Printing 

Office 506  509 

221.  Section  3763,  as  to  employes  and  wages  of,  in  Go vernment  Print-  < 

ing  Office ,  506  509 

222.  Section  3769,  as  to  appropriations 1 1  .  12 

223.  Section  3816,  as  to  advancements  to  Public  Printer i  506  509 

224.  Section  3817,  as  to  accounts  of  Public  Printer 506  '  509 

225.  Section  3835,  as  to  liability  of  sureties 326  328 

226.  Section  3835,  as  to  payments  by  postmaster  under  new  bond 331  333 

227.  Section  3836,  Bs  to  sureties  of  postmaster 46  45 

228.  Section  3836,  Penn  Yan  case,  as  to  liability  of  estate  of  deceased  ' 

Postmaster ,  40  .  41 

229.  Section  3847,  construed  in  Penn  Yan  case 50  50 

230.  Section  3960,  as  to  compensation  for  additional  service  in  carry- 

ing mails 447  450 

231.  Section  3961,  as  to  extra  allowance  for  increased  service  in  carry-' 

ing  mails '  447  '  450 

232.  Section  3965,  a«  to  carrying  mails  on  all  post-roads ,  447  450 

233.  Section  4057.  as  to  the  institution  of  legal  proceedings 451  •  454 

234.  Section  4060  provides  for  preserving  accounts  current  for  carry-  ' 

ing  mails  for  two  years  only 1..1  452  455 

235.  Section  4584,  astofunds 419  »  A2SI 

236.  Section  4787,  authorizing  Surgeon-General  to  prescribe  reg^la-  I 

tions •  387  390 

237.  Section  4788,  as  to  commutations ■  387  391 

238.  Section  4789,  as  to  certifying  list  of  persons  for  commutations..:  387  390 

239.  Section  4789,  as  to  commutations I  383  ,  386 

240.  Section  4789,  as  to  duty  of  Surgeon-General '  379  '  383 

241.  Section  4789  not  altered,  afifeot^,  or  repealed :  400  >  403 

242.  Section  4803,  as  to  fund  from  tax  on  seamen  for  hospital  pur-  I 

poses I 

243.  Section  5236,  as  to  dividends  of  insolvent  banks ! 

244.  Section  5240,  as  to  examinations  of  national  banks j 

245.  Section  5392,  as  to  amount  of  fine  in  internal-revenue  cases I 

246.  Section  5393,  as  to  construction  of i 

247.  Section  5440,  as  to  amount  of  pecuniary  penalty  in  internal-rev-  ' 

enue  cases i  437  '  440 

248.  Section  5440,  as  to  nature  of  offences  prosecuted  under i  437  i  440 

249.  Section  5440,  relates  to  fraudulent  conspiracies  against  the  rev-  ■ 

enue 442;  445 

250.  Section  5491,  as  to  embezzlement i  125  124 

251.  Section  5491,  as  to  failure  of  officer  or  agent  to  render  accounts.  I  276  278 

252.  Section  5492,  as  to  failure  to  deposit '  276  «  278 

253.  Section  5495,  as  to  persons  charged  with  safe-keeping,  transfer,  I 

or  disbursement  of  public  money |  276  278 
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254.  Section  5498,  as  to  officer  or  person  interested  in  claims ' 

255.  Section  5536,  as  to  expenses  of  transportation  of  persons  arrested . 

256.  Section  559.'),  as  to  enactment  of i 

257.  Section  5595,  quoted  as  to  general  and  permanent  statutes ^ 

258.  Section  5596,  as  to  portion  of  statute  in  the  revision 

259.  Section  5596,  as  to  repealing  words  in ' 

260.  Section  5596,  quoted  and  construed 

261.  Section  5596,  quoted  as  to  revision  of  statutes 

262.  Section  5597,  as  to  rej)eal  of  acts  embraced  in  the  revision j 

263.  Section  5597,  as  to  rights  accruing  under  statutes  repealed  by  | 

the  revision 1 

264.  Section  5597,  quoted  as  to  refund  of  excess  of' purchase-money.  | 

265.  Section  5600,  as  to  construction i 

266.  Sections  cited  as  to  drafts,  liens,  &c ^ 

267.  Sections  cited  as  to  jurisdiction  of  First  Auditor  and  First 

Comptroller i 

268.  Sections  cited  as  to  payment  of  claimants  on  warrants 

269.  Sections  cited  as  to  payment  of  moneys  from  Treasury 

270.  Sections  cited  as  to  payments  out  of  the  Treasury 

271.  Sections  cited  as  to  officers  who  are  compensated  by  fees ' 

272.  Sections  in  apparent  conflict  not  unusual  in ; 

273.  Sections  in,  not  construed  by  referring  to  statute  from  which  ' 

they  were  taken I 

274.  Sections  in  which  part  of  act  March  3,  1855,  are  incorporated..' 

275.  Sections  of,  quoted  as  to  compensations ' 

276.  Sections  quoted  as  to  appropriations - 

277.  Sections  quoted  as  to  fees  and  costs  of  witnesses ' 

278.  Sections  quoted  as  to  fees  of  marshals 

279.  Sections  2:5,  28,  29,  144,  259,  274,  as  to  renting  buildings  for  Gov- 

ernment use 

280.  Sections  24«2,  2483,  2484,  as  to  proof  of  swamp-lands , 

2ttl.  Sections  56  and  57,  as  to  disbursements 

282.  Sections  161,  176.  183,  2:J6,  250,  3614,  3622,  3623,  3624,  6  Op.  Att.- 

Gen.,  24,  as  to  disbursing  agents 

283.  Sections  1(>1,  441,  4515,  and247c<,  as  to  survey  of  public  lands 

284.  Sections  191  and  236,  compared , 

285.  .Sections  191,  269,  and  456,  as  to  First  Comptroller's  duties 

286.  Sections  236,  269,  and  277,  as  to  accounts  with  Secretary  of  Sen- 

are  

287.  Sections  2:J6,  269.  277,  and  317,  as  to  claims  for  damages 

288.  Sections  248,  269,  as  to  First  Comptroller 

289.  Sections  255,  1765,  and  36,54,  quoted 

290.  Sections  269  and  277,  as  to  authorized  officers  for  settlement  and  i 

adjustment  of  claims . ., 

291.  Sections  305  and  311,  as  to  settlement  of  Treasurer's  accounts.. 

292.  Sections  305,  311,  and  3645,  as  to  vouchers 

293.  Sections  306,  307,  and  308,  quoted  as  to  drafts,  »&c , 

294.  Sections  306,  308,  309,  and  310,  as  to  payment  of  drafts  and 

checks  

295.  Sections  307  and  3645,  cited  as  to  claims 

296.  Sections  362,  363,  and  369,  as  to  authority  of  Attorney-General  \ 

over  marshals 

297.  Sections  641  and  643,  as  to  removal  of  criminal  prosecutions 

from  State  to  United  States  courts 1 

298.  Sections  771  and  989,  to  be  construed  together , 

299.  Sections  828,  2027,  and  2031,  as  to  fees  for  filing  oaths ' 

300.  Sections  829  and  H77,  construction  showing  difl'erence j 

301.  Sections  846  and  855,  as  to  jurisdiction  of  courts  over  fees  or  ' 

costs 

302.  Sections  i756,  1757,  and  1758,  as  to  oaths  , . . . ........ .  * . . .....\ 

H.  Ex.  Doc.  219 46 
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First  Comptroller's  Office,  Treasury  Department. 


Subject. 


1^ 


Revised  Statutes — Continned. 

303.  Sectious  1763  and  1765,  as  to  additional  compensation 

304.  Sections  1763  and  1765,  as  to  fees  of  referee 

305.  Sections  1765  and  3151,  construction  of.  as  to  compensation 

306.  Sections  1778  and  3477,  as  to  powers  of  attorney 

307.  Sections  2239,  2240,  and  2241,  quoted  and  constrned 

308.  Sections  2255, 2239,  and  3617,  compared  and  construed 

309.  Sections  21362  and  2363,  duties  of  Secretary  of  Interior  under.. 

310.  Sectious  3214  and  3215,  quoted  in  Seat^s  case 

311.  Sections  3220  and  322H,  as  to  money  taxes 

Sections  3220  and  3689,  as  to  refunding  money  paid  on  judg- 
ment   

Sections  3614  and  3648,  as  to  appointment  of  special  disbursing 
aj^ents 

Sections  3657  and  3658,  compared 

Sections  3660, 3678,  and  3679,  quoted  and  construed 

Sections  3680  and  3682,  quoted  as  to  payment  from  contingent 
fund '. 

Sections  3702  to  3705,  as  to  bonds 

318.  Section  3732,  as  to  sections  3679, 3733,  and  5503 

319.  Sections  4787  and  4788,  as  to  liability  of  sureties  on  bonds 

320.  Sections  5392, 5393,  and  5440,  as  to  punishment  for  acts  done 

against  revenue  law 

321.  Sectious  5596  and  5597,  as  to  appropriations  of  percentages  of 
proceeds  of  sale  of  public  lands 

Sections  5596  and  5597,  nuoted  as  to  repeals 

The  provision  as  to  "  full  compensation"  was  intended  to  sus- 
pend force  of  section  1845  in 

Title  XXVI,  under  **  the  elective  franchise,"  as  to,  in  Thomp- 
son's case 

Title  XLI,  construction  of 

326.  Title  XLVI,  chapter  12,  as  to  officers  and  salary 

Revision — 

1.  As  to  construction  of  doubtful  language  used  in  the 

Revocation — 

1.  As  to  effect  of  general  principles  of  law  touching  right  of 

2.  As  to  right  to 

3.  As  to,  when  agent  would  be  damnified  by  recall  of  power 

4.  Damnification  not  alone  the  test  which  defeats  a  right  of 

5.  Of  power  of  attorney,  duty  of  First  Comptroller  to  determine 

validity  and  effect  of 

6.  Of  power  to  receive  draft,  as  to,  after  claim  is  allowed 

7.  Parsons  quoted  as  to,  of  power  of  attorney 

Reward  Case 

Reward — 

1.  As  to  contingent  right  to 

2.  As  to,  for  rearresting  an  escaped  prisoner 

3.  As  to,  of  a  private  citizen  employed  as  deputy  marshal 

4.  As  to  validity  of  contract  to  pay  a 

5.  Re>»sons  against  right  of  marshal  to  receive  or  be  paid  a 

6.  Right  of  a  deputy  marshal  to  a 

Richnrdson^  Wm.  A, — 

1.  Editor  of  Supplement  to  Revised  Statutes 

Rights 

1.  And  duty  of  accounting  officers  to  make  set-off 

2.  And  title  to  payment  of  interest  as  to 

3.  As  to  assignee  in  claims  against  United  States . , 

4.  As  to,  of  assignee  of  quartermaster's  vouchers 

5.  As  to,  of  infant  to  indorse 

6.  As  to,  of  McAllister  to  custody  of  draft 

7.  As  to,  of  powers  of  attorney  to  Kinney " 
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Bight — ContiDued. 

ti.  As  to  puyment  of  necessary  services  aud  expenses  in  making  I  ' 

exuuiiuatious 139 

9.  As  to  power  of  attorney  given  to  Meguire |  190  191 

10.  Cannot  arise  from  a  wrong 349  t  352 

11.  He  who  claims  a,  should  point  to  statnte  giving  it 356  359 

12.  Legislative  recognition  oi,  affirms  and  establishes  a '  533  •  536 

13.  Of  accounting  officers  to  review  decisions I  20  20 

14.  Of  an  officer  to  compensation,  construction  of  statutes  as  to 428  431 

15.  Of  assistant  clerk  to  receive  fees  as  referee 16  16 

16.  Of  attorney  to  vacate  judgments I  117  115 

17.  Of  claimant  to  balance  of  salary  not  aftVcted  by  non-protest 373  376 

Iti.  Of  claimant  to  be  represented  by  coonsel  of  his  choice '  176  176 

19.  Of  claimant  to  change  his  attorney,  discussed  on  McAllister^s  ' 

case 175  175 

20.  Of  claimant  to  payment  in  Dunuegan's  case 113  111 

21.  Of  claimant  to  revoke  power  of  attorney 166  167 

22.  Of  clerk  having  fixed  salary  to  additional  compensation i  1  '  1 

23.  Of  clerk  to  receive  s;vlary '  20  20 

24.  Of  Commissioner  of  Internal  Revenue  to  vacate  judgments 117  115 

25.  Of  Congress  to  control  public  money I  417  i  420 

26.  Of  Congress  to  prescribe  extent  of  liability  of  sureties j  333  335 

27.  Of  deputy  collector  to  hold  also  position  of  inspector  of  tobacco 

and  cigars '  21 1  212 

28.  Of  employes  of  Bureau  of  Engraving  and  Printing  to  compensa-  i 

tiou  during  leave  of  absence 563  566 

29.  Of  executor  to  salary  of  deceased  ^stmoster !  40  40 

30.  Of  Government  officers  to  entertain  at  public  expense j  33  33 

31.  Of  Government  to  appeal  from  judgment  of  Court  of  Claims •  456  459 

32.  Of  Government  to  control  St*  Mary's  Falls  Canal I  35  36 

33.  Of  Government  to  dispose  of  money  received  under  different  , 

bonds !  332  334 

34.  Of  Government  to  make  set-otr I  300  302 

35.  Of  Government  to  notice '105  99 

36.  Of  Head  of  Department  to  change  balances    20  20 

37.  Of  Indians  to  dispose  of  fee  of  lands,  as  to f  579  582 

38.  Of  judgment-debtor  to  recover  voluntary  payment 113  112 

39.  Of  Member  of  Congress  to  commutation  for  stationery 70  64 

40.  Of  officer  to  full  amount  of  salary i  373  376 

41.  Of  officer  to  salary 49  48 

42.  Of  officer  to  salary,  as  to 563  566 

43.  Of  one  party  to  a  contract  is  the  measnre  of  obligation  bind-  i 

ing  on  the  other  party 334  336 

44.  Of  payee  to  revoke  power  given  to  agent  to  receive  draft 176  176 

45.  Of  permanent  occupancy  popularly  known  as  ^^  common  Indian 

title" :......: 579  582 

46.  Of  person  holding  two  distinct  commissions  as  an  officer  to  re- 

ceive the  salary  of  both  offices,  as  to >  547  550 

47.  Of  postmaster  to  appeal  from  decision  of  Sixth  Auditor 325  327 

48.  Of  repayment  for  purchase  of  public  lands,  as  to  assignment  of .  264  265 

49.  Of  Secretary  of  War  to  suspend  salary 20  20 

50.  Of  Secretary  to  grant  leave  of  absence 20  20 

51.  Of  successor  to  money  on  hand  on  decease  of  postmaster 50  49 

52.  Of  surety  to  control  deposits 40  41 

53.  Of  surety  to  salary  of  deceased  postmaster 40  40 

54.  Of  United  States  and  claimant  when  illegal  allowance  has  been 

made,asto 444  447 

55.  Of  United  States  to  be  reimbursed  for  expenses  in  disposal  of 

Osage  lands 309  372 

56.  Of  United  States  to  dispose  of  fee  of  Indian  lands,  as  to 583  586 

57.  Of  United  States  to  process  of  execution '  460  '  463 
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58.  To  a  refund  for  excess  of  purchase-money  inheres  in  legal  I 

owner  of  the  laud i  264  266 

59.  To  a  refund  for  mistaken  nse  of  stamps ,  487  ,  490 

60.  To  a  refund  is  a  demand  growing  out  of  the  land \  266  268 

61.  To  a  reward,  difference  between  marshal  and  deputy  as  to 542  '  545 

62.  To  commutation  by  contestant I  71  65 

63.  To  commutation,  time  not  an  element  in  fixing i  71  65 

64.  To  compensation,  as  to,  of  laborer » '  564  !  567 

65.  To  compensation  or  salary  monthly,  as  to I  401  404 

66.  To  fees  and  commissions  for  sale  of  lands  not  public 368  371 

67.  To  hold  draft  indefinitely  cannot  exist 143  '  143 

68.  To  hold  two  clerkships  in  Interior  Department I  1  1 

69.  To  make  set-off  against  claimant  residing  abroad ,  300  302 

70.  To  payment  of  fees  when  not  paid  by  marshal,  as  to ,  487  '  490 

71.  To  per  diem  compensation,  as  to '  420  424 

72.  To  revoke  power  of  attorney  as  to  loss  of ^ 167  167 

73.  To  salaries  to  two  distinct  offices 531  534 

74.  To  salary  when  fixed  by  Gk)vernraent '  560  563 

75.  Waiving,  to  full  salary 375  t  379 

Bights--  , 

1.  Accrued  under  statutes  repealed  and  supplied  by  the  revision. .  525  528 

2.  And  duties  of  sureties 54  ,  52 

3.  And  obligations  nnder  a  contract,  asto '  469  472 

4.  As  to  acting  in  ignorance  of  extent  of 378  381 

5.  As  to  enforcement  of,  by  executive  officers i  167  168 

6.  As  to,  of  creditor  of  an  insolvent  bank ,  129  127 

7.  As  to,  under  contract  for  continuous  service 567  j  570 

8.  How  reserved  as  to  residue  unpaid i  376  380 

9.  Of  assignee  as  to  claims  upon  United  States 143  '  143 

10.  Of  assignees  of  claims  against  the  District  of  Columbia I  239  i  241 

11.  Of  assistant  clerk  of  Court  of  Claims i  12  '  12 

12.  Of  aftorney  and  plaintiff  under  retainer J  i  I0«  ^ 

13.  Of  attorneys  and  claim  agents I  160  \  161 

14.  Of  attorneys  as  against  claimants  for  money  in  Treasury I  161  162 

15.  Of  bank  as  to  funds  of  a  depositor 156  i  156 

16.  Of  clerk  regarding  salary I  10  |  10 

17.  Of  clerks  regarding  salary :  10  10 

18.  Of  coutestee  in  Congress 70  i  64 

19.  Of  deputv  marshals f  49  48 

20.  Of  employ<«s 502  505 

21.  Of  Govern  ment  as  defendant '  98  92 

22.  Of  ( Jovenimcnt  as  to  property ,  119  117 

23.  Of  Government  as  to  surrender  of,  as  to  executive  officer 113  111 

24.  Of  Government  Printer  as  inferred  from  usage '  512  515 

25.  Of  Government  Printer  under  express  written  or  oral  contract.  512  515 

26.  Of  grantor 99  93 

27.  Of  indorsee  of  Government  check  or  draft ,'  142  142 

28.  Of  judgment-creditor 94  88 

29.  Of  j  udgment-^lebtor  under  reversal I  119  j  117 

30.  Of  maker  of  cigars ,  346  |  349 

31.  Of  parties  as  to  refund  of  purchase-money  for  land '  259  i  261 

32.  Of  party  who  has  purchased  a  contract,  as  to I  469  !  472 

33.  Of  persons  employed  by  the  day,  hour,  or  by  piece-work  in  Gov-  , 

ernment  Printing  Office '  503  606 

34.  Of  private  charitable  institutions |  122  120 

35.  Of  surety  of  deceased  postmaster ,  40  40 

Biley,  C.  F.—                                                                                                  |  | 

1.  Letter  of,  as  to  holding  two  offices i  529  532 

2.  Party  in  Riley'scase I  529  !  532 

BiUy'eCase |  528  ,  531 
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PobinBON,  Quartermaster —  i 

1.  As  to,  in  HobWs  case 552  555 

jRochesler,  Paymaster —                                                                                    >  ' 

1.  As  to,  in  Hobbs's  case 552  '  555 

Rocky  Mountain — 

1.  As  to  investigation  of  locust  or  grasshopper 529  532 

1.  As  to  two  provisions  of  the  same  or  different  statutes 362  i  365 

2.  At  common  law  as  to  powers  of  attorney 192  193 

3.  In  judicial  courts  as  to  changing  attorneys 176  )  176 

4.  Of  compensation  as  to  damages  against  the  employer '  522  525 

5.  Of  construction,  cases  illustrating i  20  20 

6.  Of  construction,  opinion  of  supreme  judicial  court  of  Massa-  ,  i 

chusettsasto 263  265 

7.  Of  contract,  law  as  to  compensation 501  504 

8.  That  extrinsic  facts  cannot  be  referred  to  in  statutory  construc- 

tion sometimes  excluded ,  398  '  401 

Rules— {See  Regulations.) 

1.  As  to  liability  of  surety I  384  '  388 

2.  As  to  making,  having  the  force  of  law 560  '  563 

3.  For  ascertaining  amount  due  officer  or  employ^,  as  to '  540  '  543 

4.  For  government  of  Army 249  '  250 

Rulings — 

1.  As  to,  of  First  Comptroller 496  499 

2.  Of  First  Comptroller  not  merely  advisory,  but  have  effect  of 

final  decisions 183  184 

I 

Sailors—  ' 

1.  As  to  artificial  limbs  for 379  382 

Saint  Ann^s  Infant  Asylum j  Washington  City 122  120 

Saint  Mary^s  Falls  Canal— (aee  Canal,) 
Salaries — 

1.  Annual,  as  to,  of  Senate  clerks 92  '  86 

2.  As  fixed  by  **  competent  authority  *' ,  19  19 

3.  Ah  to,  authorized  for  officer  holding  two  compatible  positions.. .  530  i  533 

4.  As  to,  in  Government  Printing  Office r»06  509 

5.  As  to,  of  deputy  collectors  in  Georgia 206  206 

6.  Fees  and  commissions  of  registers  and  receivers,  as  to 366  369 

7.  May  be  diminished  where  there  is  no  constitutional  inhibition..  377  '  381 

8.  Of  foreign  ministers 59  ,  53 

9.  Of  naval  officers 355  '  3  )8 

10.  Of  surveyors  of  the  port ,  3.Vi  '  358 

Salary — 

1.  Abandoning  claim  to 10  10 

2.  Allowance  for  annual,  to  collectors 558'  561 

3.  Amount  of  claim  showing  that  it  is  not  for 8  '  8 

4.  Appropriation  acts  measure  rights  of  some  officers  to 378  ,  382 

5.  Appropriations  for,  can  only  be  applied  to  pay  when  legally  pre- 

scribed    1  1 

6.  As  to  authority  for  prescribing  amount  of '*rt9  562 

7.  As  to  compensation  for  public  service 572  i  575 

8.  As  to  difference  paid  an  officer  and  that  fixed  by  statute '  377  381 

9.  As  to  evidence  for 10  '  10 

10.  As  to  failure  of  Congress  to  appropriate  for 373  ,  376 

11.  As  to  meaning  of 275  277 

12.  As  to,  of  incumbent  of  two  compatible  offices '  530  '  533 

13.  As  t«>,  of  insfiector  of  surveys 2:W  !  2:i.'> 

14.  As  to  relinquishment  of,  by  officer 1  i  2 

15.  As  to  right  of  officer  to 49  1  48 

16.  As  to,  wlien  Congress  has  appropriated  a  less  amount  in  full  | 

com|ieiisation 373  ,  376 
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IT.  Can  Head  of  a  Department  suspend  right  of  clerk  to i  20  20 

18.  Claim  not  made  for,  as  affecting  nature  of  services '  11  11 

19.  Defiuition  of  Bouvier i  4  '  4 

20.  Difference  betweeu  per  diem  and,  aa  to  holidays '  198  199 

21.  Duties  of  clerk,  as  to i  8  8 

22.  Fixed  by  law  cannot  be  reduced  by  Head  of  a  Department >  1  1 

23.  Fixed  by  law,  officer  entitled  to 1  1 

24.  Fixed  by  Revised  Statutes,  as  to  reduction  of '  373  376 

25.  Fixed  by  section  1845,  Revised  Statutes,  as  to 375  379 

26.  In  lieu  of  moieties,  perquisites,  &,c I  354  :i57 

27.  Member  of  Congress  entitled  to,  for  entire  session t  71  65 

28.  Monthly,asto 401  404 

29.  No  compensation  other  than,  allowed  to  clerk  detailed  as  special  < 

agent ,  138  ,  136 

30.  Not  connected  with  liability '  49  49 

31.  Of  collector  may  depend  on  amount  collected '  561  ,  564 

32.  Of  deceased  postmaster,  liability  of  Government  for ;  40  41 

33.  Of  diplomatic  officer,  statutes  asto 59  53 

34.  Officer  entitled  to,  cannot  be  paid  if  there  be  no  appropriation. .  {  1  1 

35.  Of  foreign  minist<er,  how  fixed ,  64  58 

36.  Of  Governor  Wallace  not  appropriated  in  full I  374  i  377 

37.  Of  members  of  a  commission,  as  to I  528  531 

38.  Of  Mr.  Seward  ordered  paid 70  I  64 

39.  Of  officer,  as  to  absence I ;  9 

40.  Of  officer  fixed  by  regulation  or  contract,  as  to 563  566 

41.  Of  officer  while  a  witness '  59  ,  53 

42.  Of  person  holding  two  compatible  offices i  529  532 

43.  Of  postmaster,  right  of  executor  to '  40  i  40L 

44.  Of  surety  of  deceased  postmaster,  as  to I  40  40 

45.  Opinion  of  Attorney-General  regarding  forfeiture  of 10  10 

46.  Pay  or  emoluments,  as  to  compensation  for  services '  532  535 

47.  Powers  of  executor,  as  to j  52  i  .51 

48.  Right  of  officer  to  full  amount  of ;  373  376 

49.  Right  of  Secretary  of  War  to  suspend  and  ti.  other  compeu-  I  • 

sation ;  20  20 

50.  Right  to  payment  of,  may  depend  on  conditions i  566  568 

51.  Rights  of  clerk  regarding '  10  10 

52.  Services  of  officer,  as  to I  8  8 

53.  Suspension  of,  does  not  entitle  clerk  to  additional  compensation..  20  20 

54.  Temporary  absence  of  officer  does  not  deprive  him  of  right  to..!  277  279 

55.  Voucher  presented  for  services,  not  for  salary,  considered 8  8 

56.  Who  entitled  to  receive 48  47 

Sale—  I 

1.  Of  Government  bond,  as  to 370  374 

2.  Of  piece  of  laud  in  Washington  by  United  States '  336  339 

3.  Of  vouchers  for  transportation,  force  of i  20:i  204 

Sales—  I 

1.  Of  Indianlands I  '366  369 

2.  Of  public  lands,  as  to  unauthorized '  283  2^ 

*'Same*'—  i 

1.  As  to  meaning  and  effect  of,  in  proviso  in  appropriation  act  of 

March  23, 1876 1  392  396 

San  FranoUco  Mint — (See3ftn(.) 

1   Pay  for  decorating '  74  69 

Sanitarif  Conference —  I 

1.  International,  as  to  pay  of  clerk  for 535  538 

Sanitary  CongresB —                                                                                         |  | 

1.  International,  as  to 536  '  539 

Scale—  I 

1.  Of  collections,  as  to  allowance  for  salary |  558  ^  561 

2.  Of  compensation  for  collectors  of  internal  revenue,  as  to i  556  559 

3.  Of  compensation  of  collectors  nnder  siiocial  allowance ^^. .  207^ !  211 
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1.  Of  allowances  to  deputies i  206  '  210 

School  Purpose$ —  , 

1.  Proceeds  of  sales  of  lauds  applied  to j  528,  531 

2.  Reservatious  of  public  laud  for 583  586 

School-Fund^  I 

1.  Of  Kausas,  as  to 319  ,  321 

2.  Provisiou  for,  iu  coustitution  of  Kausas |  301  303 

School' Fund  Case 578  |  581 

Sooville,  George — 

1.  Attorney  for  Guiteau I  482  1  485 

Scrip—  I 

1.  Agricultural  college,  as  to 424;  427 

2.  For  locations  made  in  payment  of  pre-emptiou  claims,  &c I  424  i  427 

3.  Private-land,  as  to  fees  in  land  oflBce 424  i  427 

4.  Supreme  Court,  as  to  fees  and  commissions  in  land  offices 424  !  427 

Seal-                                                                                                             ,  , 

1.  Section  1778,  Revised  Statutes,  as  to  oaths  certified  under '  215  215 

2.  &eotiou  828,  Revised  Statutes,  as  to  fees  for  affixing i  215  I  215 

Seah-                                                                                                           I  I 

1.  To  oaths  of  office,  as  to  fees  for  affixing 214  .  215 

Seal'Fiaherie9 —  I 

1.  As  to  classification  of  item  of  appropriation  for  agent  in  Alaska.  *  397  ;  400 

Seamen —                                                                                                           I  , 

1.  As  to  artificial  limbs  for I  379  382 

Search  Warrant— (See  Warrant.)  . 

Seat's  Case .1  113  ,  111 

Second  Assistant  Postmaster-General —    ^                                                       I  ' 

1.  Recommendation  in  report  of ,  445  i  448 

Second  Comptroller — 

1.  Authority  of,  as  to  quartermasters*  vouchers ,  452  '  455 

2.  Certificate  of,  for  balance  due  Kansas  for  claims  under  act  July  i 

27,1861 305  307 

3.  Countersigns  no  warrants  for  payment  of  money  out  of  Treas-  '  i 

ury I  258  ,  260 

4.  Creation  of  office  of 457  |  460 

5.  Credits  by,  as  to  Uobbs's  case '  552  |  555 

6.  Decision  by,  ratified  by  First  Comptroller,  conclusive 312  314 

7.  Directed  claim  of  Kansas  to  be  carried  by  counter-warrant  to  its  * 

credit  on  account  of  direct  taxes i  305  307 

8.  Duties  of,  as  to  couutersigning  requisitions 258  260 

9.  Quoted  from  as  to  authority  of  accounting  officers  to  give  credits. '  552  555 
Second  Comptroller's  Certificate—                                                                     ,  I 

1.  Of  balance,  as  to  review  of,  by  First  Comptroller 453  ,  456 

Secretary  of  Slate—  ' 

1.  Letter  of,  in  Seward's  case 60  i  54 

Secretary  of  the  Interior — (See  Interior  Department,) 

1.  Approval  of  bonds  by 390  393 

2.  As  to  approval  of  bonds  of  pension  agents ,  :i80  ,  383 

3.  As  to  authority  to  rent  buildings  for  Government  use 135  i  13;j 

4.  As  to  clerks  employed  by  register  of  lands 412  415 

5.  As  to  compensation  fixed  by  discretion  of 7  '  7 

6.  As  to  employment  of  clerks  in  land  offices 414  ,  417 

7.  As  to  the  repayment  of  fees,  &.C t  281  283 

8.  Authoi  ity  of,  as  to  refund  of  excess  of  purchase-money 342  345 

9.  Authority  under  section  2255,  Revised  Statutes 414  417 

10.  Certificate  of,  in  £vans's  case ,  2  '  2 

11.  Charged  with  duty  of  estimating  for  pensions,  &o 1^96  \  399 

12.  Charge'l  with  survey  and  sale  of  Osage  lands 368  i  371 

13.  Decision  of,  as  to  allotment  of  lands  to  Indians 582  i  585 

14.  Duties  uf ,  as  to  contested  title [  283  |  385 
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Secretary  of  the  Senate —  \  i 

i.  Amount  of  bond  of 407  410 

2   Asto 401  404 

3.  Ah  to  election  and  qiialitication  of 411  414 

4.  Disbursing  acconutH  of 92  ^ 

5.  Dinbursing  accounts  of,  how  adjusted 74  67 

H.  Is  a  special  disbursing  officer I  407  I  410 

7.  Letter  of,  as  to  pay  of  Senate  clerks 84  79 

8.  Letter  regarding  the  pay  of  Senate  clerks 72  66 

9.  Made  a  disbursing  officer  by  act  February  2'.^,  1815 407  '  410 

10.  Powers  of  a  duly  elected  and  qualitied 402  i  405 

11.  Qnestiou  of,  as  to  compensation  of  Senate  clerks  decided  in  the 

negative 93  ,  87 

Secretary  of  the  Treasttry — (See  Treasury.) 

1.  Acting,  letter  to  nssistant  treasurer  in  regard  to  minors '      27  ,  27 

2.  Additional  allowance  for  service  of  deputies  after  performance 

of  duties 207  207 

3.  Alexander  Hamilton  calls  the  Comptroller  a  check  upon  the 386  390 

4.  Allowance  mad^  by,  to  deputy  ctdlectors 2  6  i  2U6 

5.  And  Comptroller,  Alexander  JIamilron  quoted  as  to  diitinu  and 

responsibilities  of 386  [  390 

6   Annual  report  of,  quoted  from  an  to  additional  allowances  to   i 

clerks  of  committees  in  Houne  of  Kepre.Hentatives ;  593 

7.  As  t'O  appointment  of  special  disbursing  agents  undf^r  sections 

3()14  and  :J648,  Revised  Statutes 4«»6  409 

8.  As  to  authority  of,  to  make  further  allowances i»62  ,  565 

9.  As  to  bond  of  Public  Printer 506  ,  509 

10.  As  to  compensation  fixed  by ,  428  431 

11.  As  to  fixing  compensation  of  deputy  <^llector 209  20S 

12   As  to  power  of,  over  number  of  clerks  employed '  8 

13.  As  to  powers  granted  to 402  •  405 

14.  As  to  i)Owers  of 402  405 

15.  As  to  regulations  for  ref uuding  interual-revenue  taxes    ■  499  502 

16.  As  to  remitting  fines  by 435  4:» 

17.  As  to  withholding  mone v  due  to  a  surety 457  460 

18.  Authority  of,  as  to  certified  balances f  299  .301 

19.  Authority  of, as  to  disbursements  for  erection  of  public  buildings.  352  355 

20.  Authority  of,  in  paying  claims '  133  131 

21.  Authority  of,  to  allow  additional  compensation ,  556  559 

22.  Authority  of,  to  make  regulations !      47  '  47 

23.  Can  make  exceptions  as  to  usage 567  570 

24.  Cannot  reopen  Comptroller's  decision '  311  313 

25.  Circular  of,  as  to  powers  of  attorney 192  193 

26.  Copy  of  indorsement  of,  on  Chief-Justice  Waiters  letter  reganl- 

ing  appropriation  clause 588  591 

27.  Decision  of,  conclusive  as  to  conditions  of  employment  of  skilled 

labor 564  567 

28.  Direction  of,  quoted  as  to  advances 411  1  414 

29.  Discretionary  authority  of,  to  make  further  allowances •  563  566 

30.  Duties  of,  as  to  unexpended  balances  of  appropriations ,  244  245 

31    Duty  of,  as  to  accounts 589  '  592 

32.  Duty  of,  as  to  considering  and  allowing  claims 133    

33.  Is  authorized  to  make  regulatiims  and  issue  instructions 559  562 

34.  Letter  of,  as  to  appointment  of  special  agent  or  counnissioner 1^*8 

35.  Letter  of,  as  to  decisions  by  th^  First  Comptroller Ill 

36.  Letter  of,  as  to  receivers  of  public  lands 341  344 

37.  Letter  of,  as  to  unpaid  dividends I'M  128 

38.  Letter  to,  from  Comptroller  of  the  Currency  in  Receiver's  case  .  130  128 

39.  Not  charged  with  duty  to  revise  and  reverse  the  allowance  of 

claims 129  127 

40.  Xotilication  of,  ai  to  disbursements  for  artificial  limbs 399  402 

41.  Order  of,  as  to  amount  of  salary '  595 
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Sttu'etary  of  the  Trfa«Mry— Continued.  i 

42.  Power  of,  as  to  application  of  money  paid  on  check  by  national  ^ 

bank 

43.  Power  of,  over  certified  balances 

44.  Power  of,  over  contingent  fund ' 

45.  Refeni  letter  in  Campbeirs  case  to  Fir»t  Comptroller ' 

46.  Refers  letter  of  Story  &  Willsou  to  First  Comptroller | 

47.  Responsibility  of,  as  to  advances 

48.  Bnbmits  to  Congress  annually  estimates  of  expenditures 

49.  Without  consent  of  claimant,  cannot  change  his  attorney ; 

Secretary  of  War — (See  Department.) 

1.  As  to  authority  of,  to  appoint  agents  or  commissioners  to  make  ' 

investigations 

2.  As  to  mooification  of  requisition  by,  in  Benton's  case 

3.  Authority  given  to,  in  reference  to  St.  Mary's  Falls  Canal 

4.  Letters  to  Mr.  Eveleth 

5   Right  to  suspend  salary  and  fix  other  compensation 

Secretary  or  Head  of  Department — 

1.  Cannot  reduce  salary  fixed  by  law 

Secreiai^ynhip — 

1.  Of  Senate,  as  to  vacancy  in 

Section — (See  Revised  Statutes. )  *  ' 

1.  As  to,  of  an  act  which  has  neither  been  repealed,  superseded,  I 

nor  incorporated  into  the  Revised  Statutes,  yet  is  general  ! 
and  permanent  in  its  nature I 

2.  989,  Revised  Statutes,  ^s  to  judgments i 

3.  3711,  Revised  Stat  utes,  as  to  inspectors'  bonds , 

Sections  -  ' 

1.  In  apparent  conflict  not  unusnal  in  Revised  Statutes I 

Securities — CSee  Bonds;  Deposits.)  , 

1.  Left  with  banker  by  mistake,  as  to  lien  on 

Security— {See  Bond;  Claim;  Lien.)  1 

1.  As  to,  for  internal-revenue  stamps 

2.  As  to  power  of  attorney  given  as  a 

Sedgwick — 

1.  As  to  intention  of  legislature 

Selections — 

L  Railroad  and  other,  as  to  fees  in  land  oflkes 

Senate  and  House — 

1.  Contingent  funds  of,  as  affected  by  section  3682,  Revised  Stat-  | 

utes 

Senate — 

1.  As  to  power  of,  to  confer  authority  to  disburse  money  for  com- 

pensation, &c i 

2.  As  to  Secretary  of 

3.  But  one  regular  session  of,  provided  for  by  appropriation  act.. . 

4.  Control  of  its  contingent  fund ! 

5.  Disbursing  accounts  of  Secretary  of,  how  a<l justed 

6.  Indefinite  resolution  of,  to  pay  money  applies  to  contingent  fund. 

7.  No  appropriation  made  for  special  of  called  session  of,  by  act  of 

June  15,  1880 

W.  Organization  of  committees  of 

9.  Payment  of  clerk  by ' 

lU.  Powers  of,  as  to  directing  who  shall  disburse 

11.  Reorganization  of  committees  of,  as  affecting  clerks  of 

12.  Resolution  of  March  18,  1881,  considered 

13.  Resolution  of,  not  a  law 

14.  Sessions  of,  and  payment  to  clerks 

Senate  Cterifc— (See  Clerk.)  ! 

Senate  Clerks — 

1.  Act  of  June  15,  1880,  as  to  payment  of  per  diem  to 

2.  Amount  of  compensation  for 
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Senate  Clerks — Con  tinned. 

3.  Ah  to  annual  salary  of 

4.  As  to  payment  to,  under  act  of  June  15,  1880 

iK  Takinjir  oath,  as  affecting  compensation  of 88 

Senate  Clerk's  Case 

Senate  Committees — CSee  ComvUttees;  Senate.) 

1.  Compensation  to  clerks  of 

Senate-Disbursement  Case 401 

Senate  Resolution — 

1.  Effect  of 83  I  78 

Senator — 

1.  Compensation  of 403  '  406 

Senat<irs —  i 

1.  Right  of,  to  compensation 403  406 

Service —                                                                                                            i  , 

1.  Appointmentsof confldentialagentsforexaminlngsurvey8,a8to.  ?34  235 

2.  As  to  continuous  or  fixed  periods  of 508  i  511 

3.  As  to  increased,  for  carrying  the  mails 443  446 

4.  Continuous,  as  to,  in  Government  Printing  Office 502  |  305 

5.  In  carrying  the  mails,  as  to  expedited 447  ,  450 

(i.  In  carrying  the  mails,  as  to  increased  or  additional 447  450 

7.  In  Department  of  the  Treasury,  as  to i  566  i  5^ 

8.  Military  and  naval  advances  for 405  i  408 

9.  Of  employ<^.s,  as  to  interruption  of 504  i  507 

10.  Of  Senate  clerk,  time  of 73  67 

11.  Of  writ,  as  to  mileage .*. 284  i  286 

12.  Public,  as  to  legal  holidays 501  504 

13.  Public,  fuel  purchased  for ,  124  j  122 

Services^ 

1.  Additional,  how  paid  for 5  ,  5 

2.  As  to  payment  for,  when  not  pertaining  to  officers  having  fixed 

salaries i  1  i  1 

3.  As  to  right  of  clerk  having  salary  fixed  by  law  to  receive  pay  , 

for  additional 1  i  1 

4.  As  to  sums  received  for 370  373 

5.  Before  the  Department,  as  to  payment  of  attorney  for 194  '  194 

6.  Extra  official,  as  to  pay  for . .  * 10  •  10 

7.  Fees  for,  as  referee 12  12 

8.  Of  attorney  as  a  valuable  consideration 178  179 

9.  Of  attorneys   before  committee  of   Congress  not  affected  by 

Treasury  regulations 194  194 

10.  Voucher  presented,  not  for  salary,  but  for  services  considered. . .  8  8 
Session  of  the  Senate — 

1.  Appropriation  act  providing  for  but  one  regular 85  79 

2.  Duration  of,  as  to  per  diem  of  clerks . » 85  80 

3.  Special  or  called,  no  appropriation  for,  in  act  of  June  15,  1880.. .  74  i  68 
Set-off— 

1.  Act  of  March  3,  1875,  as  to ,  300  302 

2.  Allowance  for  artificial  limb  cannot  by  Government  be  ustd  as  a.  liOO  383 

3.  As  to  applying  money  in  custody  of  Government  as 443  ;  446 

4.  Disposition  of  final  judgment 309  311 

5.  Equitable  principles  of 465  468 

6.  Force  of  act  of  August  5,  1861,  as  to 300  :I02 

7.  For  percentage  of  proceeds  of  sales  of  public  lauds 299  .  301 

8.  Portion  of  balance  due  Kansas  withheld  as  a i  589  592 

9.  Right  to,  in  favor  of  the  United  States,  whether  it  be  from  an 

estate  or  person i  299  301 

10.  Right  to  make,  against  claimant  residing  abroad 300  i  302 

Settled  A  ccoun  t — ( See  Res  Adjudicata, ) 

1.  As  to  evidence  of  correctness  of 443  446 

2.  As  to  reopening  of 443  i  446 
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Settlemeni —  , 

1.  After  refusal  to  pay,  as  to  interest  on  balance I  457  \  460 

2.  And  adjustment  of  marshal's  accounts |  269  271 

8.  As  to,  in  allowances  in  accounts '  84  i  79 

4.  By  Sixth  Auditor  in  Star-Route  case  affirmed ,  452  455 

r».  Monthly  or  quarterly  payments  are  subject  to  final '  444  447 

6.  Of  accounts,  section  236,  Revised  Statutes,  as  to ;      92  ,        86 

7.  Of  Treasurer's  accounts,  Jurisdiction  of  First  Comptroller  over.     168         168 
Selilera— 

1.  As  to,  nnder  Homestead  act  and  pre-emption  laws 259        261 

Seward^8  Case 59  ,        53 

Sharpy  WiWam  H,—  I 

1.  Party  in  Reward  case 543  i      546 

Shaw,  C.  J,— 

1.  Opinion  of,  as  to  power  to  execute  deeds  for  sale  of  land. 337        340 

Shawnee^  Ahientee — (See  Indian  Reservationa.) 
Shellabarger,  Samuel — 

1.  Attorney  in  Clift's  case I    189         190 

2.  Attorney  in  Kansas  case 307  i      309 

3.  Attorney  in  Seward's  case I      61  55 

Sheriffs^ 

1.  And  their  deputies,  as  to  powers  of i    542        545 

Ship-<ncner8 — 

1.  Right*  of,  in  Receiver's  case 129  ,      128 

Simple  TrM8t^(^ee  Trust) 

Sinking- Fund—  ,  , 

1.  Commissioner  of 239  '      240 

Sitter  EVnaheih'e  Case I     122  |      120 

1.  Vouchers  allowed 127         125 

Sitee— 

1.  As  to  purchase  of 337        340 

2.  For  police-station  houses,  as  to 335         338 

Sixth  Auditor — 

1.  Action  of,  as  to  expedited  service 444  447 

2.  Action  of,  on  Martin's  accounts  sustained 330  332 

3.  Appeal  from,  in  Penn  Yan  case 41  42 

4.  Appeal  from,  to  First  Comptroller 325  327 

5.  As  to  statement  of  account  by 329  331 

6.  Authority  of 325  327 

7.  Balance  certified  by,  not  conclusive  against  sureties  of  post- 

master          330         3:« 

8.  Dc^iMion  of,  in  Penn  Yan  case  sustained 54  52 

9.  Not  legally  required  to  inquire  into  source  of  money  used  in 

payment  of  draft  by  postmaster .* 329         332 

Skilled  Labor— 

1.  As  to  modes  of  employment  of 564         567 

Smith,  EdtcardA.— 

1.  Party  in  Leggett's  case 347         350 

Soldier — 

1.  Jurisdiction  of  civil  authority  over 249         250 

2.  Jurisdiction  over 249         250 

Soldiers — 

1.  As  to  artificial  limbs  for 379         382 

2.  As  to  rights  of,  in  the  courts 252         253 

Solicitor  of  the  Treasury— 

1.  Requested  to  commence  suit  in  Marti  u's  case 328        330 

Solution—  ,  ' 

1.  As  to  Spear's  fruit  preserving 488  j      491 

Speaker  of  the  House  of  Bepresentaiives — 

1.  Certificate  of,  conclusive  over  accounting  officers,  as  to  commu- 
tation         71  65 
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589 

59i 

488 

491 

278 

280 

571 

574 

418 
83 

421 

78 
593 

Speaker  of  the  Bouse  of  Representatives — Continned. 

2.  Unappropriated  amounts  due  claimants  to  be  reported  to,  by  the 

Secretary  of  the  Treasury 

Spear,  L,  JJ.— 

1.  Party  in  Worrall's  case 

Special  Agents — (See  Agents,) 

1.  As  to  status  of 

Special  Cases — 

1.  Fees  for,  as  to  jjaugcrs 

Special  Compensation — (See  Compensation ») 
Special  Disbursing  Officer — (See  Officer,) 
Special  Provision— 

1.  Availability  of - . , 

Special-Session  Case,  (ante,  78) < 

Special  Statute — 

1    For  specific  purpose  not  repealed  by  general  act 48*i         595 

Special  Tax—  1 

1.  Due  from  Kansas  to  United  States  Government,  payment  of 304         :W6 

Special  7V««f— (Sec  Jrust.)  ' 

Specific  Appropriation— {See  Appropriation.)  . 

Spirit — (See  Construction.)  I 

Spirits — 

1.  Compensation  of  gangers  of 572         575 

Splitting  a  Claim 

I.  No  right  is  lost  before  au  accounting  officer  by . 377         3^1 

Spurtock,  S,  li —  1 

1.  Parry  in  Raimsey's  case 280         2^ 

Stamp  Duties— {See  Stamps;  Revenue  Tax.) 

1.  Neither  assessed  norcoUecied 497         500 

Stamps — 

1.  As  to  accidental  removal  of,  proi)erly  affixed 351         354 

2.  As  to  allowance  for  unused  cigar  . .  /. 34S         :i5l 

3.  As  to  fraudulent  procurement  of 440         442 

4.  As  to  use  of,  in  error 499         502 

5.  Cigar,  were  not  unnecessarily  used  by  Mr.  Beir    ii50         :t53 

G.  Distinction  between  money  taxes  and 488         491 

7.  Iiuproi»erly  required  to  be  affixed 487         490 

8.  Internal-revenue  adhesive,  as  to 487         4*M> 

9.  Not  money  taxes .* 4H8         4!»1 

10.  Revenne,  allowance  for,  when  nnneces:»arily  used '  :i46  ^U9 

11.  Two-cent  documentary,  as  tt>  claims  for  allowance  for 'X»0  353 

12.  Were  non  annecessariiy  used  by  Smith  for  repacking  cigars '350  35.5 

M.  When  **un necessarily  used  ^/. 497  500 

Star— 

1.  As  applied  to  post-routes,  first  official  appearance 44t>         449 

2.  Kxplanation  of  the  use  of  the  word,  in  the  mail  service 446         4-ltf 

Star-Route  Case 443         445 

Star-Route  Service— 

1.  Meaning  of  expressio  i 446  449 

Star- Routes  — 

1.  When  expression  first  used  by  Congress 446  449 

State— 

1.  Assumption  of  quota  of  direct  tax  bj^  creates  a  debt  against  a..  317  319 

2.  As  to  failure  of,  to  object  t^o  a  decisiou  of  Fir-^t  Comptroller 300  302 

3.  As  to  payment  of  claims  against  United  States  by  a 301  3ftJ 

4.  As  to  set-oif  against  it  for  dir«»ct  tax 300  304 

5.  As  to  time  of  assuming  its  quota  of  direct  tax  of  1861 '  301  308 

6.  Direct  tax  not  a  debt  of  a  corporate 309  310 

7.  Jurisdiction  as  to  criminals  of  the  United  States  and  a 254  256 

8.  May  bo  sued  by  United  States 324  ,      3*> 
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1^ 


5tote — Contiuued.  I 

9.  Of  Kansas,  as  to  claim  of,  to  percentage  for  sale  of  Indian  lands  i 

in I 

10.  Presumed  to  be  able  to  meet  its  obligations ; 

11.  Rights  of,  in  United  States  courts i 

State  Bonds —  i 

1.  As  to  iHsne  of,  by  Kansas 

State  Courts— {^ee  Courts. )  I 

State  Selections^  I 

1.  As  to  fees  and  commissions  in  land  offices ■ 

States—  i 

1.  As  to  collection  of  revenues  in  the  several I 

Statement — 

1.  Of  account  in  Elgee's  case ! 

Stationery —  I 

1.  And  newspapers,  commutation  for,  in  Congress , 

2.  As  to  f nrtner  allowances  to  collectors  for 

Station-Houses —  | 

1,  As  to  erection  and  furnishing , 

Status—  I 

1 .  Of  fiscal  officer  of  charitable  institution ' 

2.  Of  officer.-*  of  District  of  Columbia I 

Statute—  I 

1.  As  to  allowance,  when  conclusive , 

3.  As  to  ambiguity  in  language  of 

3.  As  to  beneficiaries  under 1 

4.  As  to  comparison  of  parts  in  construction  of , 

5.  As  to  enlargement  by  construction  of  authority  given  by 

6.  As  to  limitation  of  power  granted  to  Secretary  regarding  com-  I 

pensation  of  deputy  collectors i 

7.  As  to  meaning  of  particular  phrases 

8.  As  to  provisions  of,  regulating  suits I 

9.  As  to,  regulating  delivery  of  drafts | 

10.  As  to  transfer  and  assignment  of  claims 

11.  As  to  transfer  of  suit^  and  criminal  proceedings 

12.  Construction  of,  so  as  remedy  the  evil  it  was  designed  to  meet.. 

13.  Construing  one  part  by  reference  to  another 

14.  Defining  crime  is  to  be  strictly  construed 

15.  Determination  of,  as  to  cost ' 

16.  Directions  as  to  salary  of  collectors 

17.  Does  not  contemplate  leave  of  absence  with  pay  in  the  cose  of 

piece-work  eniploy^s 1 , 

18.  Execution  of  relinquishment  required  by , 

19.  General  provisions  of,  not  always  restrained  by  special  provisions. 

20.  Gives  salary  and  fees  to  marshals,  but  not  to  deputies 

21 .  Grovernment  liability  arises  by 

22.  Implied  powers  given  in,  as  to ' 

23.  In  construing,  general  wordsand  intendments  should  be  restrain-    i 

in^  where  purpose  is  apparent 

24.  Meaning  of  expression  **  unnecessarily  used"  in 

25.  Provision  as  to  cancellation  regarding  public  lands i 

26.  Relating  exclusively  to  revenue,  as  to , 

27.  Restraining  force  of  appropriations  in  absence  of I 

28.  Requires  allowance  of  court,  as  to  account 

29.  Retrospective,  construction  of 

30.  Should  be  construed  so  as  to  make  it  operative 

31.  The  different  parts  of  a,  must  be  construed  so  as  to  harmonize.. 

32.  When  interpretation  is  clear,  aids  to  construction  of,  not  re- 

quired   

33.  When  remedial,  should  be  liberally  construed 

Statute  of  Limitatton-^See  Limitations,) 

1.  As  to  effect  of,  over  action  of  accounting  officers 
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322 

324 

254 
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304 
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306 


424 

427 
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301 

468 

471 

70 

64 

562 

565 

338 

340 
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120 
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537 

279 

281 

422 
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258 
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338 

340 

570 

573 

211 
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335 

338 
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196 
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255 
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441 

444 

255 
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558 
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282 
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413 

415 

545 

548 

99 

93 

336 
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341 

346 
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283 
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Statute  of  Limitation — Continaed. 

2.  Claim  barred  by '  13:4  131 

3.  For  criminal  causes,  as  to  coustruction  of 441  444 

Statutes— 

1.  Affecting  right  of  officer  to  comi)eiisation 4:i6  439 

2.  Appareut  contradict iou  in,  us  to  surplus  fees 417  4S0 

3.  As  to  bearing  in  Huidekoper's  case 355  3M 

4.  As  to  conflicting  words  in 16  16 

5.  As  to  construction  of SJ74  275 

6.  As  to  powers  of  jittorney,  {lennissive  not  mandatory 172  IW 

7.  Ah  to  provision  omitted  by  oversight  from  Revised 34o  340 

8.  As  to  revision  of 342  345 

9.  As  to  salary  of  diplomatic  officer 50  53 

10.  As  to  the  more  comprehensiveness  of  one  of  two  like 352  356 

11.  As  to  those  unrevised 343  346 

12.  As  to,  which  relate  to  matters  of  public  utility 443  446 

13.  Authorizing  accounting  officers  to  make  settlements 314  316 

14.  Classes  of,  not  included  in  revision 343  -      346 

15.  Construction  of,  as  to  holidays 198  199 

16   >  ffect  of,  as  applied  to  bonds :04  336 

17.  General  and  permanent 343  346 

18.  Government  exempt  from  interest ,  143  143 

19.  Intention  of  prohibitory,  not  to  be  defeated  by  indirect  means..  476  47!) 

20.  Meaning  of  "  Department "  in 122  121 

21.  Noted  in  Seward's  case 62  56 

22.  Points  considered  in  enactment  and  construction  of  remedial. ..  333  335 

23.  Policy  of,  as  to  void  contracts 474  477 

24.  Policy  of  Government  as  to  interpretation  of 277  278 

25.  Power  given  to  First  Comptroller  to  decide  what  are  legal  i 

vouchers 183  184 

26.  Prescribe  mode  in  which  contracts  are  to  be  made 469  4?2 

27.  Quoted  as  to  Seat's  case i  J}|  }}J 

28.  Quoted  in  Decoration  case 77  71 

29.  Quoted  in  Dunnegan*s  case 107  101 

30.  Quoted  in  Sister  Elizabeth's  case '  123  lifiJ 

31.  Keconcilemeut  of  conflict  in  words  of 12  13 

32.  Repealed,  suspended,  and  obsolete 343  346 

33.  Revised,  section  17()5,  as  to  commissions  for  disbursements :i57  36<) 

34.  Sections  of,  quoted  as  to  postmasters 42  43 

35.  Three  classes  of 343  346 

36.  When  provisions  of  Revised  Statutes  are  sufficiently  plain,  no 

reference  to  be  made  to  original 361  364 

37.  Which  authorized  sale  of  lands  to  pay  direct  taxes,  as  to 527  530 

38.  Which  levied  direct  taxes,  as  to '. ,  527  530 

Statutes  at  Large — 

1.  Section  329,  vol.  20,  as  to  internal  revenue ,  205  ^ 

Statutes  of  Limiiatation —  . 

1.  Government  exempt  from 143  143 

Statutory  Provisions—  ' 

1.  As  to  time  of  employment  in  Government  Printing  Office 501  51^ 

Stenographer—  ' 

1.  Of  National  Board  of  Health  not  an  officer 535  5:fc= 

2.  Order  of  executive  committee  of  National  Board  of  Health  as  to  a  .  535  5:^ 
Slexcarty  Paymaster —                                                                                           ' 

1.  As  to,  in  Hobbs's  case ,  552  565 

Stone  Lands— 

1.  As  to  fees  in  purchase  of *....]  426  429 

Storage — 

1.  As  to  sums  received  for 370  *ff3 

Story—  . 

1.  On  construction  of  power  of  attorney I  371  375 
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Subject. 


Siory  4-  Wilhon— 

1.  Parties  ill  Daua's  case 204  ,  204 

Slrauder^B  Case 256  257 

Strauder,  Taylor^  1 

1.  Party  in  Strauder's  case 256  258 

Subject—  I 

1.  Of  a  foreign  state  cannot  sue  one  of  the  United  States '  324  326 

Subject-Matter — 

1.  General  words  may  be  aptly  restrained  according  to  the ....  361  364 

Subpwna  Case--  1  1 

1.  Fees  for  issue  and  service  of  subpoena  in 284  286 

Subpcena—  ' 

1.  As  to  one  general 28-1  ,  286 

2.  Of  witnesses  as  t4> 284  286 

3.  On  behalf  of  United  States  issued  for  witnesses  to  testify  gen-  <  I 

erally 292  294 

4.  Rates  of  mileage  for  service 291  293 

Subpc^naB^{8eo  Writs,) 

1.  Classes  of,  as  to  mileage : 286  289 

2.  Fees  for  issue  aud  service  of 284  286 

Subrogation —  . 

1.  Astorightof .* 1-^9  '  12S 

Sub-Treasurer— {See  Treasurer;  Depository,) 
Successor — 

1.  Representative  of  deceased  trustee  custodian  till  appointment  of  .  202  202 

2.  Right  to  money  on  hand  at  decease  of  predecessor 50  49 

Suit-^ 

1.  Against  revenue  officer,  as  to  payment  of  judgment 94  87 

2.  As  to  instituting 43:»  438 

3.  As  to,  requested  by  Secretary  of  the  Treasury 303  305 

4.  Effect  of  judgment  by  exclusion  of  district  attorney  from 93  87 

5.  Government  exempt  from 143  143 

6.  No  appeal  from  request  for 329  331 

7.  Notice  of,  as  to  judgment 93  87 

8.  Power  of  attorney  in 101  95 

9.  Sixth  Auditor  requests,  in  Martinis  case 328  330 

Suitor — 

1.  Private,  rights  of,  as  to  costs  for  writs 294  296 

Suits— 

1.  Against  internal-revenue  officers 109 

2.  Appearance  of  district  attorney  in 9H  92 

3.  As  to,  for  sums  due  Government 456  459 

4.  In  State  and  national  courts 280  282 

5.  Revised  Statutes,  section  296,  as  to 328  330 

6.  Transfer  of,  from  State  to  national  courts 255  256 

Sullivan  <f  Sullivan  — 

1.  Attorneys  in  McAllister's  case 169  169 

Sundry  Cinil  Kxpenses  Act— 

1.  For  1877,  as  to  artificial  limbs :{88  391 

Snperin  ten  den  t — 

1.  Of  public  work,  as  to  disbursing  agent :J60  363 

2.  Of  San  Francisco  mint,  letter  regarding  decorations > 75  69 

3.  Of  San  Francisco  mint,  saving  in  contingent  expenses  by 83  77 

4.  Of  work  and  special  disbursing  agent 20  20 

Supervisor — 

1.  Of  elections,  chief  duties  of 214  215 

Supplement —  ' 

1.  To  Revised  Statutes,  as  to 400  403 

Supplies —  ' 

1.  Disposition  of  medical 379  382 

2.  Purchased  for  the  Army,  vouchers  given  for 452  455 
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Supreme  Court — (See  Court) 

Supreme  Court —  i 

1.  As  to  construction  of  an  offlcer^s  bond 384  i  387 

2.  As  to  rule  of,  regarding  costs  against  United  States 297  i99 

3.  As  to  writ  of  error 456  i  459 

4.  Certified  copy  of  mandate  of 458  461 

5.  Held,  in  United  States  V8»  Gillis,  that  Court  of  Claims  is  without  ' 

power  to  adjudicate  upon  equitable  rights 157  \  158 

6.  Informal  opinion  of  members  of,  as  to  appropriation  clause i  588  591 

7.  Of  District  of  Columbia,  as  to  benefit  of  defendants  in  criminal 

prosecutions  in 483  486 

8.  Of  New  York  quoted  as  to  damages  to  employes 510  '  513 

9.  Of  Pennsylvania,  opinion  of,  as  to  intention  of  legislature 3$^^  400 

Vk  Opinion  of,  as  to  construction  of  proviso  in  appropriation  act.. .  393  397 

11.  Opinion  of,  as  to  right  of  set-off 314  316 

12.  Opinion  of,  as  to  section  3477,  Uevised  Statutes i  IbUi  153 

13.  Opinion  of  Mr.  Justice  Swayne  ns  to  liens,  Oi  Cesuola'e  case 154  155 

14.  Quoted  as  to  certificate  of  probable  cause 104  96 

15.  Quoted  as  to  responsibilities  of  United  States  regarding  nego- 

tiable paper : 509  512 

Supreme  Court  Scrip  -{See  Scrip.)        * 
Sureties — 

1.  As  to  assent  of 3*i6  3<e 

2.  As  to  right  of,  to  make  ap[)eal  from  decision  of  Sixth  Auditor.  328  330 

3.  Cannot  plead  ignorance  of  the  law <  jjjjg  gjc 

4.  Duties  and  rights  of 54  52 

5.  Failure  of  principal  to  comply  with  law  cannot  inure  to  benefit 

of  Hureties i  332  334 

6.  Have  no  right  of  appeal  to  First  Comptroller ,  331  ,  333 

7.  Liability  of,  how  arising '      49  49 

8.  74iability  of,  on  an  officer's  bond 384  387 

9.  Liability  of,  on  |Kistmaster's  bond 325  ,  328 

10.  J^iability  of,  under  <liffcrent  bonds 326  326 

11.  Necessity  of  regulations  as  to 47  '  47 

12.  Not  estopped  from  proving  reports  of  ])rincipal  erroneous 330  332 

13.  Not  liable  for  iicts  of  principal  prior  to  date  of  bond 334  336 

14.  Of  marehals,  responsibility  of 49  48 

15.  On  official  bond  of  postmaster,  rights  of 325  327 

16    On  second  bond,  liabilities  of 330  332 

17.  Postmasters',  employed  ns  clerks 328  330 

18.  Statutory  exception  to  general  liability  of 3;i5  337 

Surety — 

1.  Accounts  of,  how  rendered 40  41 

2.  Acts  of,  as  to  liability  of  estate  of  postmaster  for 40  41 

3.  As  to  power  of  Secretary  of  the  Treasury  to  withhold  money 

due  to  a 457  460 

4.  B.  F.  Noble,  in  Martin's  case 327  :W9 

5.  J.  W.  Hale,  in  Martin's  case 327  329 

6.  Liability  of,  cannot  be  extended  by  implication 390  393 

7.  Of  decensed  postmaster,  rights  of 40  40 

«.  Performing  duties  of  an  office  is  an  officer 40  40 

9.  Right  to  control  deposits 40  41 

10.  Undertaking  of,  must  receive  a  strict  interpretation 384  |  388 

Surgeon — 

1.  Civil,  who  examines  pensions,  is  not  an  officer 272  j  274 

Surgeon-General —  I 

1.  As  to  power  of,  to  appoint  disbursing  officer 387  390 

2.  Authority  of,  as  to  disbursements 1  379  i  382 

3.  Office  of ,  as  to  artificial  limbs ,  388  I  391 

Surgeons —  I 

1.  Medical  purveyors  may  be  assigned  to  duty  as ,  383  |  387 


Digitized  by  VjOOQIC 


Index  to  Deomans. 


737 


Subject. 


Surphi9 — 

1.  Of  fees,  as  to ^  w  , 

Surplusage — 

1.  LegislAti ve,  as  to  section  46,  Revised  Statutes  .  ^ 

SmrpluM  Fees — 

1.  As  to,  mentioned  in  sections  *^239  and  2255,  Revised  Statutes. . 
Surplus  Fund — 

1.  Appropriations  carried  to -. 

2.  Unexpended  balances  of  appropriations  to  be  carried  4;o  and 

covered  into  the  Treasury 

Surrender — 

1.  By  executive  officer  of  rights  of  Qovernment,  as  to 

Survey  Case ^ j 

Survep — 

1.  And  sale  of  Indian  lands,  as  to 

2.  As  to,  of  public  lands 

3.  Geological,  expenses  of 

4.  Permanency  of  employment  of  inspector  of 

Surveying — 

1.  As  t^  appropf iation  for - . .  i 

Surveyors —  • 

1.  Of  the  port,  salaries  of ■ 

Surveyors-General —  i 

1.  As  to  appointment  of  confidential  agent ' 

2.  Powers  and  duties  of ' 

Survivor —  \ 

1.  Power  of  three  trustees  to  assign  a  Government  bond 

Survivors— (Hee  Assignees;  Trustees y  tf'o,)  , 

Survivorship — 

1.  As  to,  of  trustees 

2.  As  to  power  of  appointment ' 

3.  As  to  several  trustees 

4.  Principle  of,  where  an  interest  attaches 

Suspension — 

1.  Of  provision  of  law,  where  there  is  doubt  as  to 

2.  Of  salary  and  appropriation  of  smaller  one  in  lieu  thereof 

3.  Of  work  in  Government  Printing  Office,  as  to 

4.  Of  work  in  Government  Printing  Office,  as  to  legal  necessity  for 

5.  Or  appeal,  as  to  doubts  of 

Swamp-Land  Case 

Swamp-Lands — 

I.  As  to  settlement  of  claims  for 

Swayne,  Mr.  Justice — 

1 .  Opinion  of,  as  to  liens 

Sweet,  Chas,  A.— 

\ ,  Trustee  in  Bond-Assignment  case - 

Swift f  Lieutenant-Colonel  Ehenezer — 

1.  Party  in  Artificial-Limbs  case 

System — 

1.  As  to  permanent  fiscal 
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413 
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406 

409 

413 

416 

94 

86 

244 

245 

113 
233 

111 
234 

367 
234 
135 
233 

370 
235 
134 
234 

234 

235 

355 

358 

233 
234 

234 
235 

246 

248 

218 
231 
232 
227 

218 
232 
233 
228 

380 
373 
514 
515 
391 
138 

384 
376 
517 
518 
395 
136 

138 
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TabltH- 

1.  Of  fees  and  commissions  prepared  and  issued  by  General  Land  | 

Office,  copy  of j 

Tallmadge,  T  W.— 

1.  Attorney  in  McAllister's  case I 

Tax—  I 

1.  As  to  necessity  for  a  discriminating i 

2.  Discriminating,  remedy  for I 

H.  Ex.  Doc.  219 47 
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Sufctjeot.                                                               ,  SS         *3 

_  J  1^  .  t^ 

Tax — Coutiuiie«l. 

3.  Illegally  collected,  claim  for  repayment  of i  119         117 

4.  Liceu»e,a8to '  'M&        349 

5.  Oti  Hpirit8,  forfeitures  for  Don-paymeu I  of * 539  i      542 

6.  Special,  required  by  section  3242,  Revised  Statutes 346         349 

Taxation-- 

1.  Of  fees  or  costs,  as  to  charge  of  marshal  for  erroneous 481         4b4 

'' Taxed  and  AlUmed''-- 

1.  Meaning  of '  297         299 

Taxes—                                                                                                       \  \ 

1.  As  to,  improperly  collected , 487  .      490 

2.  As  to,  in  any  manner  wrongfully  collected 498         501 

3.  As  to  judgment  for ,  119  I       118 

4.  As  to  refund  of  internal-revenue 487,      490 

5.  Direct,  as  to  set-ofif  on  account  of 299         301 

0.  Double,  Government  does  not  exact \  350         353 

7.  Illegally  collected,  as  to HI         106 

8.  Int'ernal-revenue,  modes  of  collecting 119  •       117 

9.  Internal-revenue,  regulations  as  to  refunding <  499         502 

10.  Judgment  for  internal-revenue 113         HI 

11.  Or  assessments  on  the  corponCte  State 299  j      301 

Tax-IA9U— 

1.  As  to  extra  pay  for  preparing 533        536 

Taylor^  Paymaster —  i 

1.  As  to,  in  Hobbs's  case 552         555 

Tayler,  B,  W,—  | 

1.  Letter  of,  as  Comptroller,  March  11, 1869,  quoted  as  to  disburse- 
ments   410  I      413 

Tenure  of  Office—  I 

1.  Asto 531         534 

2.  As  to  claim  for  amount  of  salary  tixed  by  Kevised  Statutes 378        381 

Term—  \ 

1.  Effect  of  motion  on  Judgment  made  after 117  ,      115 

2.  Subsequent  authority  of  court  at,  as  to  Judgment '  108  i      102 

Terriioriee —  ' 

1.  Salary  of  Governors  of I  373        377 

2.  United  States  Grovernment  not  liable  to  pay  debts  of :  301         3U3 

r«ttomen<-(8ee  Will.)  I 

Testator— 

1.  Intention  of,  as  to  trustees 231        232 

2.  Right  of  parties  under  will  of,  to  public  lands 263        264 

TesHniony — 

1.  As  to  taking,  in  regard  to  lost  drafts 149         149 

2.  Fees  for  reducing  to  writing,  as  to  land  offices 424         427 

Thanksgiving  Day — 

1.  As  to  legal  holidays 501         504 

2.  As  to  pay  of  Government  printers  on !  516        519 

*  *  The  Elective  Franchise  "— 

1.  Revised  statutes.  Title  XXVI  under,  as  to,  in  Thompson's  case. .  250        252 
Theory—                                                                                                        , 

1.  As  to  limitation  of  time  for  claim  for  refund  of  taxes 494        49? 

Third  Auditor— 

1.  Statement  of,  of  amount  due  Kansas  under  act  July  27, 1861 305        307 

Thompson's  Case 249  ,      250 

Humpsony  Isaac —  ' 

1.  Party  in  Thompson's  case 249        'JSO 

Three-Sixty-Five  Bonds— (See  Bonds.) 

liUamook  Case—                                                                                            |  •  , 

1.  Referred  to  as  to  repeal 528        531 

Timber— 

1.  As  to  sale  of ,  from  Indian  lands I  579        583 

2.  On  Indian  lands,  as  to |  579  ;      5® 
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Jlmher—  Cuutinued. 

li.  Wrongful  iteverauce  of,  from  ludiaii  lauds  makes  it  abBoliite 

property  of  United  Stntes 

Timber  CultHre-'lSee  Homealead  Jet,)  \ 

TimbfU'-Culture  Entries — 

1.  Original  entry  fees  and  commissions I 

2.  Reliuqnisbment  of  claims  to I 

Timber  JJi$trictiH-{&eo  Diitricta,)  I 

lime— 

1.  Actually  employed,  as  to  |.ay  for ' 

2.  As  to  contract  for  continuous 

li.  As  to  employment  and  compeusatiou  of  gangers < 

4.  As  to,  of  employ^  performing  piece-work i 

5.  As  to,  of  making  an  assignment [ 

6.  As  to,  when  check  or  draft  becomes  overdue 

7.  Conditions  of  bouds  as  to i 

8.  Duties  of  officer  regarding | 

9.  For  appeal  as  to  judgment  of  Court  of  Claims ; 

10.  In  which  duplicates  or  checks  cau  be  giveu 

11.  Not  au  elemeut  iu  fixing  commntatiou  .« ., 

12.  Of  making  certificate  of  probable  cause 

13.  Of  service  of  confidential  ageuts  examining  surveys 

14.  Of  service  of  Senate  clerks 

li>.  Of  suspended  service  in  Government  Printing  Office,  as  to 

16.  Payments  to  be  made  to  extinguish  debts  according  to  priority  of .  i 

Timt'Wark—  \ 

1.  As  to,  in  Government  Printing  Office 

mie-  ' 

1.  As  to  coustrnctiim  under ' 

2.  Claim  for  refund  vests  in  holder  of i 

3.  Legal,  to  a  Judgment  does  not  pass  by  an  assignment { 

4.  Of  infants 

5.  Practice  of  accounting  officers  as  to,  when  purchasing  real  estate 

for  Government ^ 

6.  To  money  in  payment  of  judgment,  how  divested j 

7.  To  office  during  vacancy,  no | 

nth  XIII-  I 

1.  Kevised  Statutes,  "  the  j  ndioiary,''  quoted  from 

TiileSXFI— 

1.  Re  vised  Statutes,  under  "the  elective  franchise,'' as  to,  in  Thomp-  ' 

sou's  case 

Tttle  XXriII— 

1.  Kevised  Statutes,  relating  to  Indians 

Tuu  XX  xr— 

1.  Kevised  Statutes,  internal  revenue,  as  to i 

2.  Revised  Statutes,  ** internal  revenue,'*  cb.  2,  quoted  from. ...'... 
Tttle  LXX— 

1.  Revised  Statutes,  "  crimes,"  ch.  4,  5,  quoted  from 

Title  LXXIV-^ 

1.  Revised  Statutes,  "  repeal  provisions,"  quoted  from 

Tftlee—  ' 

1.  Provisions  of  Revised  Statutes  quoted  under > 

Tobacco^ 

1.  Inspector  of,  as  to  compensation  if  also  deputy  collector 

Tob4icco  Inapeotcre — 

1.  As  to  fees  for 

Tort—   . 

1.  Claims  for  damages  on  contracts  sounding  in 

2.  Claims  for  unliquidated  damages  sounding  in , 

TortB—  I 

1.  Of  officers,  liability  of  Government  for , 
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Subject.  H        ll 


Townsend —  ' 

1.  Verona  Wilitou,  iiisc  of,  cire<l . . . .  r i  232  233 

Twopahipa —  |  i 

1.  As  to  Indian  lands  in  Wisconsin I  .  583  R86 

3Vaii»/er—  .        I  . 

1.  Appropriation  warrant,  as  to , . . . , \  398  408 

IVoiw/em    {^ee  ABMgnments;  Pown8  of  Attorney,)  \ 

1.  As  to,  of  claims  npon  the  Unite<l  States 15'^  152 

2.  Serifs  of,  of  checks,  a^  to  liability  <»f  drawer !  149  150 

Tran%pov'taiion — 

1.  Copy  of  vonchers  for -  •  -  -   ,  2i»3  204 

2.  Or  commutation  therefor  for  invalid  soldiers ,  3dO  383 

Travel  F45e— (See  Co9t9;  MUeatje.) 

Treaaurer—  .  . 

1.  Accounts  of,  reported  quartet  ly , 30  30 

2.  Advised  to  make  payment  in  money  to  claimant  in  person  in 

McAllister's  case , 1S6  1*» 

3.  As  ex-officio  sinking-fund  commissioner,  rights  of,  under  act 

March  3. 1881 24'.^  24Z 

4.  Assistant,  inquiry  of,  as  to  power  of  remaining  executor ,218  218 

'      5.  Assistant,  office  of,  in  New  Orleans  investigated  by  special  agent.  13i>  129 

(i.  Check  on  national  bank  to  onler  of  an  assistant 1 -^  127 

7.  Duties  of,  as  to  inaccessible  drafts i  14'J  149 

8.  Duties  of,  not  modified  by  powers  of  aCtorney , lti6  167 

9.  Duties  of,  fowanls  purchaser  of  claims  against  the  United  States . '  205  305 

10.  Duty  of,  as  aflbcted  by  regulations 183  184 

11.  Duty  of,  as  to  claimants  against  Treasury I'l  17< 

12.  Duty  of,  as  to  payment  of  draft  to  proper  party 1<»2  162 

13.  Duty  of,  as  to  payment  of  money , 143  143 

•    14.  Duty  of  First  Comptroller  regarding  settlement  of  accounts  of.  102  145 

15.  Duty  of,  in  the  absence  of  a  regulation  as  to  drafts 182  182 

16.  May  pay  money  on  warrant  without  issue  of  draft 156  1,%7 

17.  No  notice  of  lieu  or  other  claim  on  draft  recognized  by 143  143 

18.  Not  bound  to  issue  a  draft 156  156 

19.  Notification  to  pay  Di  Cesnola  the  amount  of  warrant  in  money 

or  by  duplicate  draft 162  162 

20.  Not  required  to  pay  money  except  as  directed  by  law 143  143 

21.  Power  of,  as  to  mode  and  place  of  payment  of  d*  aft ,  171  172 

22.  Powers  of,  as  to  duplicate  drafts 14^  142 

23.  Prflctice  of,  as  to  submissions  of  questions  relating  to  power  to 

Firet  Comptroller 183  ld3 

24.  Requirements  of,  as  to  payment  of  money 157  158 

25.  To  be  directed  to  deposit  draft,  as  to  artificial  limbs 399  403 

Treasurer  of  the  United  States — 

1.  Accountable  warrant  issued  in  favor  of 3*^2  385 

2.  Assistant,  letter  to  Firet  Auditor  in  regard  to  minora 27  27 

3.  As  to  monthly  payments  made  by i  402  406 

4.  Authority  of,  as*  to  drafts 142  142 

5.  Authorized  to  pay  account  of  Di  Cesnola ' 144  144 

6.  Chief  disbnraing  officer  of  the  Government.... 402  405 

7.  Ex-officio  commissioner  of  the  sinking-fund 238  239 

8.  Letter  of,  as  to  Campbeirs  cane i  239  240 

9.  Makes  poyments  of  bonds  by  hisdraft 371  375 

H».  May  be  authorized  to  disburse  contingent  fund 412  415 

11.  Payment  of  accounts  by 401  404 

12.  Refers  application  for  draft  to  Di  Cesnola  to  First  Comptroller.;  145  >  145 

13.  To  make  monthly  payments  to  Senators 412  415 

Treasurers — 

1.  Assistant,  not  entitled  to  commissions  for  disbursements  for  con- 
struction of  public  buildings 352  ^SS 

Treasurer's  Accounts— 

1.  Jurisdiction  of  First  Comptroller  over,  as  to  settlement  of ,  168  168 
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157  I 
122  I 
162  I 
256  I 

129  I 


Treasury—  • 

1.  Accouutiug  officers  of,  08  to  set-off 456  |      459 

2.  Annual  reiiort  of  ^k^cretary  of,  quoted  from  as  to  payments  of  I 

additional  allowances I | 

3.  As  to  covering  balances  of  appropriations  into  the 589  j 

4.  As  to  lien  on  money  or  funds  in 142  . 

5.  As  to  moneys  to  be  covei-eil  into 154  ! 

6.  Attorney  having  valid  claim  for  services  cannot  have  lien  on 

draft  of - 

7.  Department  of,  accounts  rendere<l  to 

ti.  Drafts  and  checks,  regulations  as  to  payment  of 

9.  Expenses  accrued  under  laws  of  United  St^ites  paid  out  of  ... 

10.  Money  placed  in,  on  check  of  national  bank  cannot  be  applied 

to  its  indebtedness 

11.  Order  of  the  Secretary  of  the,  as  to  amount  of  salary ' 

12.  Payment  of  draft  of,  not  to  be  interfered  with 143  I 

13.  There  can  be  no  liens  upon  money  in  the •. i     156  i 

Trea$urjf  Department —  i 

1.  Circular  of,  as  to  drafts 157  ! 

2.  Form  of  bond  of  indemnity  prescribed  by \    142  | 

3.  Inspectors'  bonds,  filed  in ,    122 

4.  Jurisdiction  of,  over  attorneys 101  , 

5.  Adjustment  of  accounts  in i    401  I 

6.  Aids  to,  in  performance  of  its  duty  as  to  disbursements i    408 

7.  All  accounts  to  be  settled  in '    123 

8.  As  to  claims  and  accounts  in i    518 

9.  Books  of,  as  to  appropriation  credits ;    3m1 

10.  Usage  of,  as  to  drafts 160 

11.  Usage  of,  in  regard  to  quartermasters*  vouchers 203 

Treasury  Drafts^i^ee  Drafts.) 
Dreasury  Regulations — 

1.  Affecting  attorney  and  client,  as  to  claims 102 

Treasury  Warrant — 

1.  Not  payable  till  countersigned  by  First  Comptroller 452 

Treaties^ 

1.  And  acts  of  Congress  relating  to  Indian  lands  in  Kansas 579 

2.  As  to  provisions  regarding  fee-simple  to  Indiau  lands  in  Kansas.     582^ 

3.  Between  the  United  States  and  the  States,  as  to  Indian  lands. . .     584 

4.  With  Chickasaw,  Choctaw,  and  Creek  Indians,  as  to 584 

5.  With  Indian  nations  and  tribes,  as  to I    367 

Treaty-- 

1.  As  to  Indians  in  Kansas '    579 

2.  Osage,  of  January  21,  1867,  as  to 366 

Trial— 

1.  As  to  transfer  of  suits  in  criminal  proceedings 255 

2.  New,  modes  of  obtaining 107 

Trials— 

1.  As  to  number  of  witnesses  in  criminal '    481 

Tribes— 

1.  As  to  Indians  and  their  lands  in  Kansas 579 

2.  Of  Indians,  an  to.  in  Kansas 582 

Trigg,  Judge — 

1.  Party  in  Seat's  case 114 

TrueBUl^ 

1.  As  to  grand  Jury  of  the  United  States  .* 254 

Trust— 

1.  Appointment  of  successor  in 202 

2.  As  to  power  of  attorney  coupled  with  a 167 

3.  As  to  survivorship i    226 

4.  Form  of  declaration  of,  authorizing  substitution  of  new  trustees.  |    202 

5.  In  bond,  successor  of,  in  case  of  death  of  trustee 200 

6.  Interest  paid  on  bonds  held  in 1    200 
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384 
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IViwt— Continued.  I 

7.  Separate  declarations  of,  execution  of,  should  conform  to  that  ; 

for  an  assignment  of  a  bond |  202  202 

8.  Special,  as  distinguished  from  simple 201  201 

9.  Two  surviving  trustees  cannot  execute  a !  232  23S 

10.  When  may  a.  be  declared  at  an  end i  202  203 

Trust  Funds— ( See  Funds, ) 

Trustee— {See  Administrator ;  Executor;  Guardian,) 

1.  Appointment  of  new  v I  200  201 

2.  As  to  naming  a  successor  of i  2<H)  201 

3.  Government  cannot,  without  its  couseut,  be  made  a i  158  158 

4.  Joint,  may  receive  income  or  rent '  221  221 

5.  Place  of,  supplied  if  he  become  insane  or  noit  oom/MM i  217  218 

6.  Place  of,  in  case  of  death  must  be  supplied  by  proper  court 231  I      23:^ 

7.  Responsibilities  of  a |  217  218 

8.  Rights  and  powers  or  surviving \  246  248 

9.  Rights  of  owtiii  gtie  *ru»<  on  death  of |  200  201 

10.  Surviving,  has  power  to  assign  bonds  or  execute  the  trust 246  248 

11.  United  States  an,  for  New  York  Indian  lands  in  Kansas '  r>8(>  589 

Trustee-Survivorship  Case 231  2:12 

Trustees— {See  Administrators ;  Execntors;  Guardians,) 

1.  A.  J.  Alexander,  J.  B.  Waller,  and  W.  R.  Thompson,  of  Robert  , 

L.  C.  Atcheison  Alexander 231  254 

2.  As  to  power  of  surviving 231  232 

3.  As  to  substitution  of  new  202  202 

4.  Cbas.  A.,  Jas.  S.,  and  Geo.  F.  Putnam,  in  Bond- Assignment  case .  i  246  248 

5.  Co-,  as  to  title  to  trust  property i  226  227 

6.  Dutiesof 217  218 

7.  Duties  of,  distinct  from  those  of  executors 231  232 

8.  Power  of,  when  given  to  as  class '  224  225 

9.  Survivor  of  three,  power  of,  to  sign  a  Government  bond '  246  248 

Trusts— {See  Duties.) 

1.  And  duties  of  postmasters 325  328 

2.  As  to  postmasters 325  328 

3.  Constructive,  as  to  liens  arising  from 160  160 

4.  Difference  between  joint  powers  and 247  249 

5.  Distinction  between  the  execution  of  i>ower8  and i  226  227 

Turnery  Geo. — 

1.  Psrty  in  Subpcena  case i  285  287 

Tyler  on  Usury — 

1.  Quoted  as  to  liens '  156  157 

Typographical  Union —  ] 

1.  As  to  application  of  rules  of,  to  Government  Printing  Office 524  527 

2.  Rule  of,  quoted  in  Printers'  case ;  524  527 

U.  I 

Uniformity — 

1.  Necessity  of,  in  rulings  as  to  deli  very  of  drafts. i  196  196 

Union — 

1.  As  to  admission  of  Kansas  and  other  States  into  the i  581  584 

Union  Pacific  Railroad  Company  —  ' 

1.  As  to  land  grant  to 1  259  261 

United  States—  ' 

1.  As  to  effect  on,  of  decrees  of  courts 159  159 

2.  As  to  sale  of  right,  title,  and  interest  to  a  certain  parcel  of  land .  <  336  339 

3.  Cannotbesued ;  324  326 

4.  Can  sue  a  State I  324  326 

5.  Cession  of  St.  Mary's  Falls  Canal  to 36  37 

6.  Debtor  of,  payment  by  check  on  national  bank  to |  129  127 

7.  Ever  ready,  able,  and  willing  to  meet  all  Just  demands '  317  319 

8.  Jurisdiction  of,  as  to  criminals !  254  256 

9.  Liability  of,  as  to  mileage '  294  296 
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United  5tofw— Continn«d. 

10.  ReviBed  Statntes,  section  3477,  as  to  clnimn  upon 

11.  Ri^bt  of,  to  be  reimbursed  for  expoDses  in  surveying  and  selling 

Osage  lands 

12.  To  be  reimbursed  for  cost  of  survey  and  sale  of  Osage  lands  — 

13.  Tmnsfers  of  claims  against 

United  Statee  Agent — (See  Agent.) 

United  Stales  ComW»— (See  ConrU.) 
United  States  Marshal^{See  Marshal) 
United  States  Property — (8ee  Property,) 
United  States  TVeo^tirer— -(See  Treasurer.) 
United  Stales  vs.  Jones — 

1.  As  to  additional  compensation 

UniverMty  Fund— (See  SohooUFund,) 
Vnueccestarily  Used — 

1.  Meaning  of  expression,  as  to  stamps 

Usage— 

1.  Act  of  March  3, 1875,  repeals  no 

2.  As  evidence  of  what  law  is 

3.  As  to  directions  for  delivery  of  draft .^, 

4.  As  to,  for  compensation  during  absence  with  leave 

5.  As  to  ^Uapse  fund  "  stated ' 

6.  As  to  leave  of  absence 

7.  As  to  leave  of  absence  may  be  discontinued 

8.  As  to  legal  holidays 

9.  As  to  payment  of  commissioners 

10.  As  to  set-off 

11.  As  to  title  to  real  estate  purchased  for  Gruvemment 

12.  As  to  payment  of  wages  for  holidays 

13.  CouMtruotion  of  statutes  in  accordance  with 

14.  Ih  an  implied  part  of  contract 

15.  Of  Bank  of  England  as  to  trusts 

16.  Of  Treannry  Department  as  to  drafts 

17.  Power  of  Secretary  to  make  exceptions  to 

18.  When  continued,  and  not  clearly  against  statute,  becomes  law. . 
Usages— 

1.  In  private  printing  offices  as  to  compositors  and  binders 

Of  business  men  adopted  by  Government 

Of  the  people  become  law 


143 


368 
152 


25 


351 


2. 

3. 

Use— 

1.  Of  appropriations  as  affected  by  inference  or  constrnction . 

2.  Of  appropriations  for  convenience  and  ornament 

3.  Of  appropriations,  Slst«r  Elizabeth's  case 

Usual  Means — 

1.  As  to  power  given  to  an  officer  to  employ 

Utah— 

1.  As  to  collection  district  of 

Utah  Case 


Vacancy — 

1.  As  to,  in  the  position  of  special  diiibursing  officer  of  Senate  . 

2.  In  postmastership,  how  filled 

3.  In  Secretaryship  of  Senate,  as  to 

4.  No  title  to  office  during 

Vacant  Lots — 

1.  Owned  by  District  of  Columbia  in  Washington 

2.  Owned  by  United  States  in  Washington 

Vacation — 

1.  Of  judgment  as  to 

2.  Of  judgment,  legal  result  of , 


143 

372 
371 
152 


25 


354 


300 

302 

299 

301 

195 

196 

564 

567 

1 

1 

563 

566 

563 

566 

5nl 

.«>04 

532 

5:^5 

299 

301 

230 

231 

516 

519 

420 

423 

502 

505 

202 

202 

160 

161 

567 

570 

299 

301 

508 

511 

142 

142 

515 

518 

82 

76 

82 

77 

122 

120 

508 

511 

558 

561 

555 

559 

595 

407 

410 

54 

52 

401 

404 

48 

48 

340 

343 

340 

343 

117 

115 

119 

117 
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5« 

172 
113 
121 

173 
112 
119 

VaUntine  -Sbnp— (See  Scrip,) 
Validity^ 

1.  And  effect  of  a  second  power  of  attorney 

2.  Of  voluntary  bond 113 

3.  Of  Yolantaiy  bond,  cases  cited  as  to 121 

Varden.M,  J. — 

1.  Party  in  McAllister's  case 171         171 

Variation^ 

1.  In  tenns  of  contract  of  surety,  without  his  consent,  is  fatal  —  379  382 
Vendee— 

1.  Refund  of  purchase-money  paid  for  land  is  made  to 259        260 

2.  Rights  of,  as  to  refund  prior  to  June  16, 1880 259         260 

VeeeeU— 

1.  As  to  sanitary  condition  of 536  i      539 

2.  Proceeds  of  certain,  sold  deposited  in  national  bank 129        127 

Veeted  Might— 

1.  Of  Kansas  to  percentage  of  proceeds  of  sale  of  certain  public 

lands 580         583 

Voluntary  Bond— {See  Bond,)  t 

Voucher —  ' 

1.  A  properly-indorsed  draft  is  a  legal 183         184 

2.  As  to,  for  eighty  dollars  paid  R.  A.  Fish 534         537 

3.  For  decoration  of  San  Francisco  mint  disallowed 83  '        77 

4.  Receipt  of  claimant  on  warrant  is  a  legal 183  >       184 

Vouchere — 

1.  Assignment  of  quartermasters' 203        203 

2.  As  to  force  of,  for  payment  to  deputies  of  additional  allowances.  207  '      207 

3.  As  to  payment  of  clerk  for  services  on,  who  has  a  salary  fixed  i 

bylaw 1            1 

4.  Certified  for  transportation  of  Indian  prisoners 203        203 

5.  First  Comptroller  decides  as  to  validity  of . : 152         145 

6.  For  purchase  of  fuel 122  |       120 

7.  For  repayments  will  not  be  approved.  Relinquishment  case ^84  '      286 

8.  For  transportation,  copy  of 203        204 

9.  Giving  pay  to  laborers  for  holidays  will  be  api>roved 199         200 

10.  In  accounts  of  disbursing  officers  for  unauthorized  payment 84  <        79 

11.  In  Sister  Elizabeth's  case  allowed 127  !       125 

12.  Of  quartermastersV  as  to  authority  of  Second  Comptroller 452        455 

13.  Of  quartermasters',  negotiability  of 204  |      204 

14.  Power  given  by  statute  to  First  Comptroller  to  decide  what  are 

legal 183         184 

15.  Presented  not  for  salary  but  for  services,  considered 8            8 

16.  Quartermasters',  practice  of  Departments  regarding, since  1878..  204        204 

17.  Rendered  by  Relihan,  (Sister  Elizabeth) 123         121 

18.  To  be  charged  to  proper  appropriation 90  ,        84 

W. 

Wage8—(See  CompenedHon 'j  Per  Diem;  Chafges;  Commieeionere ;  Allow- 
ancCf  fc) 

1.  Appropriations  applicable  to  payment  of 524        527 

2.  As  to  meaning  of 194         195 

3.  Due,  as  to  suit  in  debt  or  assumpsit  for 5u3        506 

Waiver —  ' 

1.  Acceptance  of  part  without  demur  does  not  constitute  a 37&  379 

2.  As  to  release  by  abatement 300  30< 

Wallace'a  Caee 373  i  376 

Wallace,  Lew,—  I 

1.  Party  in  Wallace*s  case 373  i      377 

Wallaot^e  Claim— 

1.  Reasons  for  disallowance  of 375.      578 
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232 
473 


302 
320 

384 


1.  Parf.y  in  Exeontor^Survivonibip  case I  231 

WalUok  f  Oo,^ 

Parties  in  Coutraot-Aaaigniiteut  caae 470 

1.  For  sapprossion  of  the  Rebellion,  aa  to  peofiions  for  aoldiera,  6lc.^  389  |      392 
War  Exp^jMBt— 

1.  Aa  to  claimA  for i  300 

2.  Aato,  ofKausaa ; 317 

fTarrant— (See  Bequiaition,) 

1.  Appropriation,  copy  of '  381 

2.  A  receipt  of  claimant  on,  is  a  leeal  voucher 183  '      184 

3.  Assignment  of  claims  prohibited  until  issuing  of 204        205 

4.  As  to  control  of,  drawn  by  Secretary i  465  !      458 

5.  As  to  military-bounty  land 424         427 

6.  As  to  revocation  and  cancellation  of  countersignature  on . : 480        483 

7.  Authorizing  payment  of  balance  due  claimant '  518  I      521 

8.  Authorizing  payment  to  Craig  cannot  be  changed  to  authorize  i 

payment  to  Benton 454         457 

9.  Copy  of ,  paying  $5, 500  to  Di  Cesnola 144         144 

10.  Covering-in,  signed  by  Secretary,  as  to  Kansas 312        314 

11.  Duty  of  Treasurer  as  to  payment  by  draft  or  money,  amount 

r  specified  in 158         158 

12.  For  payment  issues^  assignment  cannot  be  made  until  after 153         153 

13.  For  payment  of  claim,  as  to  power  of  attorney 167  ;      167 

14.  For  payment  to  Crai^  cannot  be  changed 455        458 

15.  Is  suDJect  to  revocation  by  the  First  Comptroller  until  draft  is 

delivered 480  i      4^3 

16.  Issaed  in  favor  of  Kansas,  as  to 323        325 

17.  Marshal  may  sometimes  arrest  without  a 542        545 

18   Meaning  of / 2:>8        260 

19.  Navy  settlement  No.  555,  as  to 194         195 

20.  No.  703,  in  Hobbs's  case,  as  to 550        553 

21.  On  petition  in  McAllister's  case,  copy  of 169  ;      170 

22.  Receipt  for  payment  of  lost  draft  indorsed  on 142  i      142 

23.  Transfers  must  recite,  for  payment 152  '      153 

24.  Treasurer  may  pay  money  on,  without  issue  of  draft 156         156 

25.  Treasurer  to  pay,  onl  v  as  specified  in i  143         143 

26.  When  meaning  requisition 3J          40 

27.  When  none  is  required  for  payment 312        314 

Warrant  of  Attorney — (fi(ee  attorney.) 

WarrantB— 

1.  As  to  evidence  produced  by  Treasurer  of  payment  of 152  '      145 

2.  Countersigning,  as  to 258        260 

3.  For  compensation  to  Senators,  6Lt 406        409 

4.  Treasurer  required  to  pay  parties  named  in 147         147 

Welle9,  Charles  D.— 

1.  Surety  of  deceased  postmaster,  in  Penn  Yan  case 41 

WelU— 

1.  Quoted,  as  to  notice  in  Dunnegan*s  case 99 

Wheeler f  Charles  N.— 

1.  Party  in  Leake's  case 431         434 

Whiting'8  Caae 5  i          5 

Wickeraham,  M,  D.—  i 

1.  Party  in  Martin's  case 328  I      330 

Will—  I 

1.  As  to  directions  in 217  !      218 

2.  Of  Robert  L.  C.  Atcheison  Alexander,  clause  of,  quoted 231         232 

Williamaon,  J.  A.— 

1.  Commissioner  of  General  Land  Office,  circular  of,  as  to  swamp- 
lands   140        140 


42 
93 
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Subject. 


¥ 

?H 

205 

264 

206 

189 

307 

t 

190 
309 

145 
445 

145 

448 

I.  CoDstraction  of,  as  tx>  pablic  lands 

Wil$on*a  Case 

Wilson,  Jeremiah  M, — 

1.  Attorney  in  Cliffs  case 

2.  Attorney  in  Kansas  case 

WiUon,  Nathaniel-- 

1.  Attorney  for  Di  Cesnola 

2.  Attorney  in  Star-Ronte  case i    445 

Wimpey.  John  A, —  I  ' 

1.  Attorney  in  Dunnegan's  case 95  89 

Winder's  Building— 

1.  Constructing  roof  of i      22  22 

Witnees—  \ 

1.  Payment  of  officer  or  employ^  as 269        271 

2.  Salary  of  officer  while  a 59  53 

Wiinessee—  I 

1.  As  to  fees  and  costs  of,  who  attend  for  the  defence  of  Guiteaii.  .j    487         490 

2.  As  to  number  of,  in  criminal  trials I    4bl         484 

3.  As  to  snbpcenaing 481         484 

4.  Classes  of i    287         289 

5.  Costs  and  fees  of,  as  to 255         257 

6.  Who  are  employes  but  not  officers  of  the  Government i    269        271 

Wood— 

1.  As  to,  furnished  United  States  under  an  assigned  contract \    472         475 

Word  or  Phrase— 

1.  As  to  popular  and  legal  meaning  of i    487         490 

Words—  ' 

1.  As  to  conflicting,  in  statutes 16  16 

2.  As  to  genera],  following  particular,  construction  of 276        278 

3.  Computed  as  basis  for  fee  charges,  as  to  "written  or  printed '    427         430 

4.  Genera  1,  may  be  aptly  restrai  ned  according  to  the  subject-matter .  |    361         364 

5.  Of  statute,  intention  of  statute  controls 291         293 

6.  Regulations  and  instructions  as  used  in  section  251,  Revised  { 

Statutes,  as  to  the 560         563 

7.  Used,  statutes  must  rest  on  the I    276        278 

Work—  ' 

1.  Action  of  dismissed  employ^  for  damages  against  employer  for  i 

being  prevented  from  doing  his '    502  i      505 

2.  Actually  performed,  as  to,  in  Government  Printing  Office |    502        505 

3.  As  to  depriving  employ^  of  Government  Printing  Office  of  op-  ' 

portunity  to I    513        516 

4.  Stoppage  of,  in  Government  Printing  Office,  as  mark  of  respect 

for  memory  of  late  President  Gameld I    505        508 

WorralVsCase 487         490 

Worrall,  L  P.— 

1.  Party  in  Worrall'scase '    488         491 

Wnt— 

1.  As  to  service  of i    284         286 

2.  Convenience  in  serving,  as  to  expense 289        292 

Writ  of  Error— 

1.  As  to....: 106         100 

2.  As  to,  in  Supreme  Court i    456        459 

3.  Jurisdiction  of  executive  officers '     120         118 

4   Remedy  by,  for  Judgment  paid 118         116 

Writ  of  Habeas  Corpus — 

1.  As  to .,|    256        257 

Writs— {See  Suhpanas,)  ■  | 

1.  As  to  sending,  by  mail  or  express  to  deputy  for  service 287  I      289 

2.  Unnecessary  multiplying  of t    269  '      291 

"  WHtten  Order"'— 

1.  As  to,  by  Head  of  Bureati i      83  |       77 
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Wrong-Doer — 

1.  Jadioial  ooarts  will  not  aid 

Wrong  Party — 

1.  As  to  delivery  of  draft  to 

JfrongB — 

1.  As  to  prevention  of,  by  Executive  Officers. 


Y. 


2« 


349 


if 


352 

ie2 


167  I      168 


211 


Yatetf$Ca9e 

Yellow  Fever — 

1.  As  to  International  Sanitary  Conference [    536 


212 
539 
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A. 

Page. 
Act— 

1.  March  3, 1875,  establishes  the  office  of  the  Secretary  of  the  Treasury 

and  provides  for  it  officers  and  employ^ 599 

Appendix" 

1.  Organization  of  the  office  of  the  Secretary  of  the  Treasury 597 

AppropriatUm$ — 

1.  As  to,  for  clerks  and  employes  in  the  Treasury  Department 599 

Auiatant  Secretariu — 

1.  Powers' and  duties  of,  in  the  office  of  the  Secretary  of  the  Treasury 599 

AuihoHty— 

1,  To  prescribe  regulations,  the  Secretary  of  the  Treasury  has 599 

B. 

Bu9ine$$ — 

1.  In  the  Treasury  Department,  authority  and  duty  of  Secretary  as  to 599 

C. 

Chief  Cleric 

1,  Powers  and  duties  of,  in  the  office  of  the  Secretary  of  the  Treasury 600 

Circular — 

1.  Of  the  Secretary  of  the  Treasury,  distributing  the  work  of  the  Secre- 
tary's office,  copy  of 599 

Clerke— 

1.  And  employ68  of  the  Treasury  Department,  as  to  appointment  of 599 

Congress — 

1.  As  to  appropriations  by,  for  clerks  and  employ^  in  the  Treasury  Depart- 
ment        599 

Copy— 

1.  Of  circular,  June  11, 1877,  issued  by  the  Secretary  of  the  Treasury,  re- 
lating to  the  organization  of  his  office 599 

D. 

Department— (Befi  TYeasury,) 
Disbursing  Clerks— 

1.  Duties  of,  in  the  office  of  the  Secretary  of  the  Treasury 606 

Divisions — 

1.  As  to,  in  the  office  of  the  Secretary  of  the  Treasury 601 

Duties — 

1.  Of  the  officers  and  employ^  in  the  office  of  the  Secretary  of  the  Treas- 
ury         600 

Employ^ — 

1.  And  clerks  of  the  Treasury  Department,  as  to  appointment  of 599 

O. 

Oovernment — 

1.  Of  the  Treasury  Department,  Secretary  of,  has  authority  to  prescribe  reg- 
ulations for  the 599 

O. 

Office— 

1.  Of  the  Secretary  of  the  Treasury,  organization  of  the 599 

Officer  or  Employs— 

1.  As  to  the  official  conduct  of,  in  the  office  of  the  Secretary  of  the  Treasury .      608 
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1.  List  of  the  priucipal,  iu  the  Treasury  Department 611 

OffioM  and  Bureau9 — 

1.  As  to,  iu  the  office  of  the  Secretary  of  the  Treasury 606 

OrganUfoHon — 

1.  Of  the  office  of  the  Secretary  of  the  Treasury 599 

P, 

FaperB — 

1.  And  property  of  the  Treasury  Department,  as  to 599 

PawerB — 

1.  Of  the  Secretary  of  the  Treasury,  as  to 599 

ProperUf— 

1.  Eeoords  and  papers  of  the  Treasury  Department,  as  to  custody,  use,  and 

preservation  of 599 

R. 

Beoordi-' 

1.  Papers,  and  property  of  the  Treasury  Department,  as  to 599 

BegulatioM — 

1.  The  Secretary  of  the  Treasury  has  authority  to  prescribe 599 

8. 
Secretary— 

1.  Of  the  Treasury,  organization  of  the  office  of 599 

T. 

2V«Mt*ry— 

1.  Organization  of  the  office  Of  the  Secretary  of  the 599 

Drea$urif  Vepartment-- 

1.  Principal  officers  in  the 611 

W. 

Warrants — 

1.  As  to  signing  of  certain,  under  section  246,  Revised  Statutes 600 
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